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Rules  and  Regulations 


Federal  Register 
Vol.  59,  No.  167 
Tuesday,  August  30,  1994 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Part  301 

[Docket  No.  94-082-1] 

Pink  Bollworm  Regulated  Areas 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

ACTION:  Interim  rule  and  request  for 
comments. 

SUMMARY:  VVe  are  amending  the  pink 
bollworm  regulations  by  adding  certain 
portions  of  Dyer  and  Lauderdale 
Counties  in  Tennessee  to  the  list  of 
suppressive  areas  for  pink  bollworm 
and  by  adding  Tennessee  to  the  list  of 
States  quarantined  because  of  pink 
bollworm.  This  action  will  impose 
restrictions  on  the  interstate  movement 
of  regulated  articles  from  those 
regulated  areas  in  Dyer  and  Lauderdale 
Counties,  TN.  This  action  is  necessary 
to  prevent  the  interstate  movement  of 
pink  bollworm  into  noninfested  areas. 
DATES:  Interim  rule  effective  August  30, 
1994.  Consideration  will  be  given  only 
to  comments  received  on  or  before 
October  31, 1994. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to  Chief, 
Regulatory  Analysis  and  Development, 
PPD,  APHIS,  USDA,  room  804,  Federal 
Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782.  Please  state  that 
your  comments  refer  to  Docket  No.  94- 
082-1.  Comments  received  may  be 
inspected  at  USDA,  room  1141,  South 
Building,  14th  Street  and  Independence 
Avenue  SW.,  Washington,  DC,  between 

8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  holidays..  Persons 
wishing  to  inspect  comments  are 
requested  to  call  ahead  on  (202)  690- 
2817  to  facilitate  entry  into  the 
comment  reading  room. 


FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Coanne  E.  O’Hem,  Assistant  Operations 
Officer,  Domestic  and  Emergency 
Operations,  Plant  Protection  and 
Quarantine,  APHIS,  USDA,  room  645, 
Federal  Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782,  (301)  436-6365. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  pink  bollworm,  Pectinophora 
gossypiella  (Saunders),  is  one  of  the 
world’s  most  destructive  pests  of  cotton. 
This  insect  spread  to  the  United  States 
from  Mexico  in  1917,  and  now  exists 
throughout  most  of  the  cotton- 
producing  States  west  of  the  Mississippi 
River. 

The  pink  bollworm  regulations, 
contained  in  7  CFR  301.52  through 
301.52-10  (referred  to  below  as  the 
regulations),  quarantine  certain  States 
and  restrict  the  interstate  movement  of 
regulated  articles  from  regulated  areas 
in  quarantined  States  for  the  purpose  of 
preventing  the  spread  of  pink  bollworm. 

Regulated  areas  for  the  pink  bollworm 
are  designated  as  either  suppressive 
areas  or  generally  infested  areas. 
Restrictions  are  imposed  on  the 
interstate  movement  of  regulated 
articles  from  both  types  of  areas  in  order 
to  prevent  the  movement  of  pink 
bollworm  into  noninfested  areas. 
However,  eradication  of  pink  bollworm 
infestations  is  undertaken  as  an 
objective  only  in  places  that  are 
designated  as  suppressive  areas. 

Prior  to  the  effective  date  of  this 
document,  Tennessee  contained  no 
areas  regulated  because  of  pink 
bollworm.  However,  surveys  conducted 
by  inspectors  of  the  United  States 
Etepartment  of  Agriculture  (USDA)  and 
by  State  agencies  in  Tennessee  have 
established  that  pink  bollworm  has 
spread  into  areas  of  Dyer  and 
Lauderdale  Counties,  TN.  Therefore,  in 
order  to  prevent  the  further  spread  of 
pink  bollworm,  we  are  amending  the  list 
of  regulated  areas  in  §  301.52-2a  of  the 
regulations  by  designating  portions  of 
Dyer  and  Lauderdale  Counties,  TN,  as 
pink  bollworm  suppressive  areas. 
Descriptions  of  those  areas  designated 
as  suppressive  areas  are  set  forth  in  the 
rule  portion  of  this  document.  We  are 
also  adding  Tennessee  to  the  list  in 
§  301.52(a)  of  States  that  are  quarantined 
because  of  pink  bollworm. 

Section  301.52-2  of  the  regulations 
states  that  less  than  an  entire 


quarantined  State  will  be  designated  as 
a  regulated  area  only  if  the  State  is 
enforcing  a  quarantine  or  regulations 
that  impose  restrictions  on  the  intrastate 
movement  of  regulated  articles  that  are 
substantially  the  same  as  those  imposed 
with  respect  to  the  interstate  movement 
of  such  articles  imder  the  Federal 
regulations.  Tennessee  has  elected  to 
regulate  the  intrastate  movement  of 
regulated  articles  from  the  designated 
areas  of  Dyer  and  Lauderdale  Counties 
under  the  State’s  Plant  Pest  Act  of  1955. 

Emergency  Action 

The  Administrator  of  the  Animal  and 
Plant  Health  Inspection  Service  has 
determined  that  an  emergency  exists 
that  w’arrants  publication  of  this  interim 
rule  without  prior  opportunity  for 
public  comment.  Immediate  action  is 
necessary  to  prevent  the  artificial  spread 
of  pink  bollworm  to  noninfested  areas  of 
the  United  States. 

Because  prior  notice  and  other  public 
procedures  with  respect  to  this  action 
are  impracticable  and  contrary  to  the 
public  interest  under  these  conditions, 
we  find  good  cause  under  5  U.S.C.  553 
to  make  it  effective  upon  publication  in 
the  Federal  Register.  We  will  consider 
comments  that  are  received  within  60 
days  of  publication  of  this  rule  in  the 
Federal  Register.  After  the  comment 
period  closes,  we  will  publish  another 
document  in  the  Federal  Register.  It 
will  include  a  discussion  of  any 
comments  we  receive  and  any 
amendments  we  are  making  to  the  rule 
as  result  of  the  comments. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  interim  rule  has  been  reviewed 
under  Executive  Order  12866.  For  this 
action,  the  Office  of  Management  and 
Budget  has  waived  its  review  process 
retired  by  Executive  Order  12866. 

This  interim  rule  restricts  the 
interstate  movement  of  regulated 
articles  from  the  regulated  areas  of  Dyer 
and  Lauderdale  Counties  in  Tennessee. 
Based  on  information  compiled  by  the 
Department,  we  have  determined  that 
there  are  nine  cotton  farms  and  four  gin 
and  seed  disposal  companies  ♦hat  will 
be  affected  by  the  new  restrictions.  All 
of  these  farms  and  gin  and  seed  disposal 
companies  are  considered  to  be  small 
entities  under  Small  Business 
Administration  criteria. 

Approximately  834,000  bales  of 
cotton  and  332,000  metric  tons  of 
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cottonseed  were  produced  in  Tennessee 
in  1992;  of  that  total.  3,963  bales  of 
cotton  and  1,530  metric  tons  of 
cottonseed  were  produced  in  those  areas 
of  Dyer  and  Lauderdale  Counties 
affected  by  this  interim  rule.  Thus, 
production  in  the  affected  areas  of  Dyer 
and  Lauderdale  Counties  represents 
only  about  0.5  percent  of  the  cotton  and 
0.5  percent  of  the  cottonseed  produced 
in  Tennessee  in  1992. 

The  costs  of  treating  unprocessed 
cotton  and  cottonseed  to  qualify  them 
for  interstate  movement  is 
approximately  Si. 90  per  bale  of  cotton 
and  $0.13  per  bushel  of  cottonseed.  For 
the  3  most  recent  marketing  years 
(1990-1992),  the  average  price  per  bale 
of  cotton  received  by  farmers  was  about 
$284;  the  average  price  per  bushel  of 
cottonseed  received  by  farmers  was 
about  $1.60  (USDA,  “Agricultural 
Statistics  1993,”  U.S.  Government 
Printing  Office,  Washington,  DC,  1993). 
Thus,  the  costs  of  treatment,  seen  as  a 
percentage  of  value,  range  between  0.5 
and  0.8  percent  of  the  value  of  cotton 
and  between  6  and  9  percent  of  the 
value  of  cottonseed.  The  majority  of  the 
cotton  and  cottonseed  produced  in  the 
affected  areas  of  Dyer  and  Lauderdale 
Counties  is  sold  for  processing,  so  the 
amount  of  cotton  and  cottonseed 
produced  in  the  affected  areas  that  will 
require  treatment  for  interstate 
movement  is  expected  to  be  small. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  signihcant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

Executive  Order  12778 

This  interim  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
justice  Reform.  This  interim  rule:  (1) 
Preempts  all  State  and  local  laws  and 
regulations  that  are  inconsistent  with  it; 
(2)  has  no  retroactive  effect;  and  (3)  does 
not  require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  interim  rule. 

Paperwork  Reduction  Act 

This  document  contains  no 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
ot  seq.]. 


List  of  Subjects  in  7  CFR  Part  301 

Agricultural  commodities.  Plant 
diseases  and  pests.  Quarantine, 
Reporting  and  recordkeeping 
requirements.  Transportation. 

Accordingly,  7  CFR  part  301  is 
amended  as  follows: 

PART  301— DOMESTie  QUARANTINE 
NOTICES 

1.  The  authority  citation  for  part  301 
continues  to  read  as  follows: 

Authority;  7  U.S.C.,  150bb,  150dd.  150ee. 
150ff;  161,  162,  and  164-167;  7  CFR  2.17, 
2.51,  and  371.2(c). 

§301.52  [Amended] 

2.  In  §  301.52,  paragraph  (a)  is 
amended  by  adding  “Tennessee." 
immediately  after  “Oklahoma.". 

3.  Section  301.52-2a  is  amended  by 
adding  an  entry  for  Tennessee  in 
alphabetical  order  to  read  as  follows: 

§  301 .52-2a  Regulated  areas;  suppressive 
and  generally  infested  areas. 

*  •  *  «  « 

Tennessee 

(1)  Generally  infested  area.  None. 

(2)  Suppressive  area. 

Dyer  County.  That  portion  of  tlie 
county  lying  within  a  1.5-mile  radius  of 
the  intersection  of  36®  04“  latitude  and 
89°  35.5"  longitude;  that  portion  of  the 
county  lying  within  a  1.5-mile  radius  of 
the  intersection  of  36°  02"  latitude  and 
89°  36"  longitude;  and  that  portion  of 
the  county  lying  within  a  1.5 -mile 
radius  of  the  intersection  of  36°  05" 
latitude  and  89°  32"  longitude. 

Lauderdale  County.  That  portion  of 
the  county  lying  within  a  1.5-mile 
radius  of  the  intersection  of  35°  54.5" 
latitude  and  89°  32"  longitude. 
***** 

Done  in  Washington.  DC.  this  24th  day  of 
August  1994. 

Terry  L.  Medley, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 

(FR  Doc.  94-21349  Filed  8-29-94;  8:45  am) 
BILUNQ  CODE  34ia^34-(> 

7  CFR  Part  319 
(Docket  No.  93-147-1] 

Importation  of  Strawberries,  Currants, 
and  Palms 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

ACTION;  Interim  rule  and  request  for 
comments. 

SUMMARY:  We  are  prohibiting  the 
importation  of  strawberry- plants  from 


all  foreign  countries  except  Canada  and 
Israel  and  prohibiting  the  import  of 
currant  plants  from  New  Zealand.  These 
actions  are  necessary  to  prevent  the 
introduction  of  exotic  strawberry  and 
currant  plant  diseases  into  the  United 
States.  We  are  also  prohibiting  the 
importation  into  the  United  States  of  an 
additional  species  of  the  genus  Howea 
(sentry’  palms),  except  from  Lord  Howe 
Island,  New  South  VVales,  Australia. 

This  action  is  necessary  to  prevent  the 
introduction  into  the  United  States  of 
exotic  palm  pests  which  can  afflict  both 
species  of  Howea. 

OATES:  Interim  rule  effective  August  30. 
1994.  Consideration  will  be  given  only 
to  comments  received  on  or  before 
October  31.  1994. 

ADDRESSES:  Please  send  aji  original  and 
three  copies  of  your  comments  to  Chief, 
Regulatory  Analysis  and  Development, 
PPD,  APHIS,  USDA.  room  804,  Federal 
Building.  6505  Belcrest  Road, 

Hyattsville,  MD  20782.  Please  state  tliat 
your  comments  refer  to  Docket  No.  93- 
147-1.  Comments  received  may  be 
inspected  at  USDA.  room  1141,  South 
Building,  14th  Street  and  Independence 
Avenue  SW.,  Washington,  DC,  between 
8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  holidays.  Persons 
wishing  to  inspect  comments  are 
requested  to  call  ahead  on  (202)  690- 
2817  to  facilitate  entry  into  the 
comment  reading  room. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr 
Peter  Grosser  or  Mr.  Frank  E.  Cooper. 
Senior  Operations  Officers,  Port 
Operations.  Plant  Protection  and 
Quarantine,  APHIS.  USDA.  room  635, 
Federal  Building.  6505  Belcrest  Road. 
Hyattsville.  MD  20782,  (301)  436-8295. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  Plant  Quarantine  Act  (7  U.S.C 
151  et  seq.)  and  the  Federal  Plant  Pest 
Act  (7  U.S.C.  150aa  et  seq.)  authorize 
the  Animal  and  Plant  Health  Inspection 
Service  (APHIS)  to  prohibit  or  restrict 
the  importation  into  the  United  States  of 
any  plants,  roots,  bulbs,  seeds,  or  other 
pl^t  products  in  order  to  prevent  the 
introduction  of  plant  pests  into  the 
United  States. 

Regulations  promulgated  under  this 
authority,  among  others,  include  7  CFR 
319.37  through  319.37-14,  “Subpart — 
Nursery  Stock.  Plants.  Roots.  Bulbs, 
Seeds,  and  Other  Plant  Products"  (the 
regulations).  These  regulations  govern 
the  importation  of  living  plants,  plant 
parts,  and  seeds  for  or  capable  of 
propagation,  and  related  articles.  Other 
sections  of  7  CFR  319  deal  with  articles 
such  as  cut  flowers,  or  fruits  and 
vegetables  intended  for  consrimption.  ' 
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The  regulations  restrict  or  prohibit  the 
importation  of  most  nursery  stock, 
plants,  roots,  bulbs,  seeds,  and  other 
plant  products.  These  articles  are 
classified  as  either  •‘prohibited  articles” 
or  ‘‘restricted  articles.” 

A  prohibited  article  is  an  article  that 
the  Deputy  Administrator  for  Plant 
Protection  and  Queurantine  (PPQ). 

APHIS,  has  determined  cannot  feasibly 
be  inspected,  treated,  pr  handled  to 
prevent  it  from  introducing  plant  pests 
new  to  or  not  widely  prevalent  or 
distributed  within  and  throughout  the 
United  States.  Prohibited  articles  may 
not  be  imported  into  the  United  States, 
unless  imported  by  the  United  States 
Department  of  Agriculture  (USDA)  for 
experimental  or  scientific  purpKJses 
under  specified  safeguards. 

A  restricted  article  is  an  article  that 
the  Deputy  Administrator  for  PPQ  has 
determined  can  be  inspected,  treated,  or 
handled  to  essentially  eliminate  the  risk 
of  its  spreading  plant  pests  if  imported 
into  the  Uiuted  States.  Restricted 
articles  may  be  imported  into  the  United 
States  if  they  are  imported  in 
compliance  with  restrictions  that  may 
include  permit  and  phytosanitary 
certificate  requirements,  inspection, 
treatment,  or  postentry  quarantine. 

Before  the  effective  date  of  this  rule, 
under  §  319.37-2  of  the  regulations,  we 
prohibited  the  importation  into  the 
United  States  of  strawberry  plants 
{Fragaria  spp.)  from  Australia,  Austria, 
Czechoslov^ia,  France,  Great  Britain, 
Italy,  Japan,  Lebanon,  The  Netherlands, 
New  Zealand,  Northern  Ireland, 

Republic  of  Ireland,  Switzerland,  and 
the  countries  formed  fi-om  the  former 
Union  of  Soviet  Socialist  Republics. 
Also,  under  the  regulations,  we  allowed 
strawberry  plants  from  countries  other 
than  those  listed  above  to  be  imported 
into  the  United  States  as  restricted 
articles. 

This  rule  prohibits  the  importation 
into  the  United  States  of  strawberry 
plants  from  any  country  other  than 
Canada  or  Israel.  This  action  is  intended 
to  prevent  the  introduction  into  the 
United  States  of  exotic  strains  of  a 
fungal  pathogen,  red  stele  disease,  now 
widespread  internationally.  Red  stele 
disease  attacks  strawberry  plant  roots, 
reducing  fruit  production  and  in  some 
cases  killing  the  plant.  While  some 
strains  of  red  stele  disease  already  occur 
in  the  United  States,  APHIS  needs  to 
prevent  the  introduction  into  the  United 
States  of  exotic,  and  possibly  more 
virulent,  strains  of  the  disease. 

Also,  we  are  requiring  that 
phytosanitary  certificates  of  inspection 
accompanying  Fragaria  spp.  from  Israel 
contain  an  additional  declaration  that 
the  strawberries  were  found  by  the  plant 


protection  service  of  Israel  to  be  free  of 
red  stele  disease  pathogen  as  well  as  any 
other  damaging  strawberry  pathogens, 
based  on  visual  inspection  and  indexing 
of  the  parent  stock.  /■ 

This  rule  also  prohibits  the 
importation  into  the  United  States  of 
currant  plants  {Ribes  spp.)  from  New 
Zealand.  Before  the  elective  date  of  this 
rule,  the  importation  of  currant  plants 
was  prohibited  from  Europe  under 
§  319.37-2,  but  currant  pl^ts  could  be 
imported  from  other  coimtries  as 
restricted  articles.  This  action  is 
intended  to  prevent  the  introduction 
into  the  United  States  of  an  exotic 
currant  disease,  black  currant  reversion 
agent,  which  has  recently  spread  to  New 
Zealand.  Black  currant  reversion  agent, 
a  viral  piathogen  spread  by  an  insect 
vector,  can  significantly  reduce  fruit 
production. 

Finally,  this  rule  prohibits  the 
im|>ortation  of  an  additional  species  of 
the  sentry  palm  [Howea  spp.),  except  as 
a  restricted  article  from  Lord  Howe 
Island,  New  South  Wales,  Australia. 
Currently,  the  import  of  Howea 
belmoreana  from  all  countries  is 
prohibited.  However,  import  of  the 
other  species  of  the  genus,  Howea 
forsterar^a,  is  not  prohibited.  Because 
pathogens  attack  most  species  within  a 
genus,  we  believe  extending  the  import 
prohibition  to  both  species  of  Howea  is 
necessary. 

We  are  allowing  importation  of  both 
species  of  Howea  from  Lord  Howe 
Island  as  restricted  articles,  however, 
because  our  review  of  the  scientific 
literature  did  not  reveal  any  indication 
of  the  presence  of  the  lethal  j'ellowing 
pathogen,  the  cadcing-cadang  pathogen, 
or  any  other  damaging  palm  pests  on 
Lord  Howe  Island.  Additionally,  New 
South  Wales  prohibits  the  importation 
of  all  palms  and  palm  products  onto  the 
Lord  Howe  Island  from  all  sources.  We 
are  requiring  that  ph3dosanitary 
certificates  of  inspection  accompanying 
Howea  spp.  from  Lord  Howe  Island 
contain  both  a  declaration  of  origin 
(must  be  Lord  Howe  Island)  and  a 
declaration  that  the  Howea  w’ere  found 
by  the  plant  protection  service  of  New 
South  Wales  to  be  free  of  the  lethal 
yellowing  pathogen  and  the  cadang- 
cadang  pathogen,  as  well  as  any  other 
damaging  palm  pathogens,  based  on 
visual  inspection. 

Miscellaneous 

We  are  also  changing  in  §  319.37-2 
the  spelling  of  the  genus  name  of  the 
sentry  palm  from  Howeia  to  Howea. 
Howea  is  the  more  common  spelling. 


Immediate  Action 

The  Administrator  of  the  Animal  and 
Plant  Health  Inspection  Service  has 
determined  that  there  is  good  cause  for 
publishing  this  interim  rule  without 
prior  opportunity  for  public  comment. 
Immediate  action  is  necessary  to 
prevent  the  introduction  into  the  United 
States  of  exotic  diseases  affecting 
strawberries,  currants,  and  sentry  palms. 

Because  prior  notice  and  other  public 
procedures  with  respect  to  this  action 
are  impracticable  and  contrary  to  the 
public  interest  under  these  conditions, 
we  find  good  cause  under  5  U.S.C.  553 
to  make  it  effective  upon  publication  in 
the  Federal  Register.  We  will  consider 
conunents  that  are  received  within  60 
days  of  publication  of  this  rule  in  the 
Federal  Register.  After  the  comment 
period  closes,  we  will  publish  another 
document  in  the  Federal  Register.  It 
will  include  a  discussion  of  any 
comments  we  receive  and  any 
amendments  we  are  making  to  the  rule 
as  a  result  of  the  comments. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  interim  rule  has  been  reviewed 
under  Executive  Order  12866.  The  rule 
has  been  determined  to  be  not 
significant  for  purposes  of  Executive 
Order  12866,  and,  therefore,  has  not 
been  reviewed  by  the  Office  of 
Mcmagement  and  Budget. 

This  interim  rule  prohibits  the  import 
of  strawberry  plants  from  all  foreign 
countries  except  Canada  and  Israel  and 
prohibits  the  import  of  currant  plants 
from  New  Zealand.  Also,  it  prohibits  the 
import  into  the  United  States  of  an 
additional  species  of  the  genus  Howea 
(sentry  palm),  except  from  Lord  Hov.’e 
Island,  New  South  Wales. 

Currently,  strawberry  plants  are 
imported  into  the  United  States  only 
from  Canada  and  Israel  and  only  by  one 
importer.  Furthermore,  this  importer  is 
not  a  small  entity  by  Small  Business 
Administration  standards  (having  100  or 
fewer  employees).  Therefore, 
prohibiting  the  import  of  strawberry 
plants  frtjm  all  foreign  countries  except 
Canada  and  Israel  would  not  have  a 
significant  economic  impact  on  small 
entities. 

No  currant  plants  are  now  imported 
into  the  United  States  from  New 
Zealand.  PrcAibiting  their  import  from 
New  Zealand  thus  will  not  have  a 
significant  economic  impact  on  small 
entities. 

Finally,  we  were  not  able  to  obtain 
any  information  on  the  domestic 
production  or  impc^  of  either  species  of 
Howea;  we  believe  this  is  because 
Howea  is  neither  produced  domestically 
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nor  imported  on  a  large  scale.  We 
anticipate,  therefore,  that  prohibiting 
the  import  into  the  United  States  of  both 
species  of  Howea  from  everywhere 
except  Lord  Howe  Island,  New  South 
Wales,  Australia,  will  not  have  a 
significant  economic  impact  on  small 
entities. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12778 

This  rule  has  been  reviewed  under 
Executive  Order  12778,  Civil  Justice 
Reform.  This  rule:  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  eue 
inconsistent  with  this  rule;  (2)  has  no 
retroactive  effect;  and  (3)  does  not 


require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.),  the  information  collection  or 
recordkeeping  requirements  included  in 
this  rule  have  been  approved  by  the 
Office  of  Management  and  Budget 
(0MB),  and  there  are  no  new 
requirements.  The  assigned  OMB 
control  number  is  0579-0049. 

List  of  Subjects  in  7  CFR  Part  319 

Bees,  Coffee,  Cotton,  Fruits,  Honey, 
Imports,  Incorporation  by  reference. 
Nursery  Stock,  Plant  diseases  and  pests. 
Quarantine,  Reporting  and 
recordkeeping  requirements.  Rice, 
Vegetables. 


Accordingly,  7  CFR  part  319  is 
amended  as  follows: 

PART  319— FOREIGN  QUARANTINE 
NOTICES 

1.  The  authority  citation  for  part  319 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  150dd,  150ee,  150ff, 
151-167,  450;  21  U.S.C.  136  and  136a;  7  CFR 
2.17,  2.51,  and  371.2(c). 

2.  In  the  table  in  §  319.37-2, 
paragraph  (a)  is  amended  by  revising  the 
entries  listed  for  Fragaria  spp. 
(strawberry),  Howea  belmoreana  (sentry 
palm),  and  Ribes  spp.  (currant, 
gooseberry)  as  follows: 

§319.37-2  Prohibited  articles. 

(a)  * * * * *****  *  * 


Plant  pests  existing  in 

Prohibited  article  (includes  seeds  only  if  specifically  mentioned)  ,  Foreign  places  fr^  which  prohib-  enable  of  being 

transported  with  the 
prohibited  article 


Fragaria  spp.  (strawberry)  not  meeting  the  conditions  for  importation  in  §319.37-  All  except  Canada 
5(h). 

Howea  supp.  (sentry  palm)  not  meeting  the  conditions  in  §3l9.37-5(n) .  *  *  * . 


Ribes  supp.  *  *  * 


Europe  and  New  Zealand 


3.  In  §  319.37-5,  paragraph  (h)  is 
revised  and  a  new  paragraph  (n)  is 
added  to  read  as  follows: 

*  §319.37-6  Special  foreign  inspection  and 

certification  requirements. 
***** 

(h)  Any  restricted  article  of  Fragaria 

spp.  (strawberry)  from  Israel  is 
prohibited  as  specified  in  §  319.37-2(a) 
unless  at  the  time  of  arrival  at  the  port 
of  first  arrival  in  the  United  States  the 
phytosanitary  certificate  accompanying 
the  article  of  Fragaria  spp.  contains  an 
additional  declaration  that  stipulates 
that  the  parent  stock  was  found  free  of 
red  stele  disease  pathogen  as  well  as  any 
other  damaging  strawberry  pathogens, 
based  on  visual  inspection  and 
indexing. 

***** 

(n)  Any  restricted  article  of  Howea 
spp.  (sentry  palm)  ft-om  Lord  Howe 
Island.  New  South  Wales,  Australia,  is 
prohibited  as  specified  in  §  319.37-2(a) 
unless  at  the  time  of  arrival  at  the  port 
of  first  arrival  in  the  United  States  the 


phytosanitary  certificate  accompanying 
the  article  of  Howea  spp.  contains  both 
a  declaration  of  origin  (must  be  Lord 
Howe  Island)  and  a  declaration 
stipulating  that  the  Howea  is  free  of  the 
lethal  yellowing  pathogen  and  the 
cadang-cadang  pathogen,  as  well  as  any 
other  damaging  palm  pathogens,  based 
on  visual  inspection. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  0579-0049) 
Done  in  Washington,  DC,  this  24th  day  of 
August  1994. 

Lonnie  J.  King, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Sendee. 

(FR  Doc.  94-21348  Filed  8-29-94;  8:45  am) 
BILLING  CODE  3410-34-P 


Agricultural  Marketing  Service 

7  CFR  Part  997 

[Docket  No.  FV94-997-21FR] 

Clarifying  and  Updating  Provisions 
Regulating  the  Quality  of  Domestically 
Produced  Peanuts  Handled  by  Persons 
Not  Subject  to  the  Peanut  Marketing 
Agreement 

agency:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Interim  final  rule  With  request 
for  comments. 

SUMMARY:  This  interim  rule  clarifies  that 
peanut  handlers  not  signatory  to  Peanut 
Marketing  Agreement  No.  146 
(Agreement)  may  store  and  shell  certain 
Segregation  2  seed  peanut  lots  with 
Segregation  1  seed  peanut  lots  when 
such  lots  are  produced  under  the 
auspices  of  a  State  agency  which 
regulates  or  controls  their  production. 
This  interim  rule  also  updates 
information  on  the  laboratories  qualified 
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to  perform  aflatoxin  testing  of  shelled 
peanuts.  Allowing  peanut  handlers  to 
commingle  certain  seed  peanut  lots 
reduces  the  space  and  costs  needed  to 
store  seed  peanuts.  UjHlating  laboratory 
information  should  assist  handlers  in 
moving  peanuts  to  market.  These 
changes  are  intended  to  bring  the  non- 
signatory  handling  requirements  into 
conformity  with  those  specified  in  the 
Agreement. 

DATES:  This  interim  final  rule  is 
effective  August  30, 1994.  Comments 
received  by  September  29, 1994  will  be 
considered  prior  to  finalization  of  the 
rule. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  rule.  Coirunents  must  be 
sent  in  triplicate  to  the  Docket  Clerk, 

Fruit  and  Vegetable  Division,  AMS, 
USDA,  P.O.  Box  96456,  Room  2523-S, 
Washington,  D.C,  20090-6456,  or  Fax: 
(202)  720-5698.  Comments  should 
reference  the  docket  number  and  the 
date  and  page  number  of  this  issue  of 
the  Federal  Register  and  will  be 
available  for  public  inspection  in  the 
Office  of  the  Docket  Clerk  during  regular 
business  hours. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Lower,  Marketing  Order 
Administration  Branch.  Fruit  and 
Vegetable  Division,  AMS,  USDA,  P.O. 
Box  96456,  Room  2523-S,  Washington, 
D.C  20090-6456,  telephone  (202)  720- 
2020,  facsimile  (202)  720-5698. 
SUPPLEMENTARY  INFORMATION:  This 
interim  rule  is  issued  pursuant  to 
requirements  of  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  [7  U.S.C  601-674],  hereinafter 
referred  to  as  the  *'Act.” 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12666. 

This  rule  has  been  reviewed  under 
Executive  Order  12778,  Civil  Justice 
Reform.  This  interim  final  rule  will  not 
preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule.  This  action  is  not  intended  to 
have  retroactive  effect.  There  are  no 
administrative  procedures  which  must 
be  exhausted  prior  to  any  Judicial 
challenge  to  t^  provisions  of  this  rule. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
rule  on  small  entitles.  The  purpose  of 
the  RFA  is  to  fit  regulatory  actions  to  the 
scale  of  business  subject  to  such  actions 
in  order  that  small  businesses  will  not 


be  unduly  or  disproportionately 
burdened. 

There  are  approximately  45  handlers 
of  peanuts  who  have  not  signed  the 
Agreement  who  are  subject  to  the 
regulations  contained  herein.  Small 
agricultural  service  firms  are  defined  by 
the  Small  Business  Administration  [13 
CFR  121.601]  as  those  whose  annual 
receipts  are  less  than  $5,000,000.  It  is 
estimated  that  most  of  the  handlers  are 
small  entities.  Most  producers  doing 
business  with  these  handlers  are  also 
small  entities.  Small  agricuhural 
producers  have  been  defined  as  those 
having  annual  receipts  of  less  than 
$500,000. 

In  1993,  the  reported  U.S.  production, 
mostly  covered  under  the  Agreement, 
was  approximately  3.33  billion  pounds 
of  peanuts,  a  22  percent  decrease  from 
1992  and  the  lowest  level  since  1983. 

The  preliminary  1993  peanut  crop  value 
is  $991.65  million,  77  percent  of  the 
1992  crop  value. 

After  aflatoxin  was  found  in  peanuts 
in  the  mid-1960’s,  the  domestic  peanut 
industry  has  sought  to  minimize 
aflatoxin  contamination  in  peanuts  and 
peanut  products.  Under  authority  of  the 
Act,  Peanut  Marketing  Agreement  No. 

146  and  the  Peanut  Administrative 
Committee  (Committee)  were 
established  by  the  Secretary  in  1965. 

The  Agreement  was  signed  by  a  majority 
of  domestic  peanut  handlers. 

Public  Law  101-220,  enacted 
December  12, 1909,  amended  section 
608(b)  of  the  Act  to  require  that  all 
peanuts  handled  by  persons  who  have 
not  entered  into  the  Agreement  (non¬ 
signers)  be  subject  to  quality  and 
inspection  requirements  to  the  same 
extent  and  manner  as  are  required  under 
the  Agreement.  It  is  estimated  that  5 
percent  of  the  domestic  peanut  crop  is 
marketed  by  non-signatory  handlers  and 
the  remain^r  of  the  crop  is  handled  by 
signatory  handlers. 

Under  the  non-signer  provisions,  no 
peanuts  may  be  sold  cht  otherwise 
disposed  of  for  human  consumption  if 
the  peanuts  fail  to  meet  the  quality 
requirements  of  the  Agreement. 
Regulations  to  implement  Pub.  L  101- 
220  were  issued  and  made  effective  on 
December  4, 1990  [55  FR  49980]  and 
amended  several  times  thereafter,  and 
are  published  in  7  CFR  Part  997.  All 
such  amendments  were  made  to  ensure 
that  the  non-signer  handling 
requirements  remain  consistent  \vith 
modifications  to  the  handling 
requirements  applied  to  signatory 
handlers  under  the  Agreement. 

Violation  of  those  regulations  may  result 
in  a  penalty  in  the  form  of  an 
assessment  by  the  Secretary  equal  to  140 
percent  of  the  support  price  for  quota 


peanuts.  The  support  price  for  quota 
peanuts  is  determined  under  section 
1O0B  of  the  Agricultural  Act  of  1949  (7 
U.S.C.  1445C-3)  for  the  crop  year  during 
which  the  violation  occurs. 

The  intent  of  P.L.  101-220  and  the 
objective  of  the  Agreement  is  to  insure 
that  only  wholesome  peanuts  of  good 
quality  enter  edible  market  channels. 
Under  the  non-signer  and  Agreement 
regulatory  provisions,  farmers’  stock 
peanuts  with  visible  Aspergillus  flcnus 
mold  (the  principal  source  of  aflatoxin) 
are  requir^  to  be  diverted  to  non-edible 
uses.  Each  lot  of  shelled  peanuts  and 
certain  lots  of  inshell  peanuts,  destined 
for  edible  channels,  must  be  officially 
sampled  and  chemically  tested  for 
aflatoxin  by  the  Department  or  in  other 
laboratories  listed  in  the  regulations. 
Inspection  and  chemical  analysis 
programs  are  administered  by  the 
Department. 

Under  the  non-signer  provisions,  the 
second  sentence  of  paragraph  (e)  Seed 
peanuts  prohibits  the  commingling  of 
Segregation  2  seed  lots  with  S^egation 
1  peanut  lots  intended  for  human 
consumption.  The  difference  betw'een 
Segregation  1  and  Segregation  2  lots  is 
that  Segregation  1  lots  may  contain  no 
more  than  2  percent  damaged  kernels 
and  no  more  than  1  percent  concealed 
damaged  kernels,  wmle  Segregation  2 
lots  may  contain  more  than  2  percent 
damag^  kernels  and  1  percent 
concealed  damaged  kernels.  Both 
Segregation  1  lots  and  Segregation  2  lots 
must  be  free  of  visible  Aspergillus 
flavus. 

This  interim  rule  clarifies  the 
handling  provisions  in  paragraph  (e)  of 
§  997.20  Incoming  regulation  to  allow 
Segregation  2  seed  peanut  lots 
containing  up  to  3  percent  total 
damaged  kernels  to  be  stored,  shelled 
and  commingled  with  Segregation  1 
seed  peanut  lots  if  both  lots  were 
produced  under  the  auspices  of  a  State 
peanut  agency  which  regulates  or 
controls  the  production  of  the  lots  being 
commingled. 

The  Committee  meets  In  February  or 
March  each  year  and  recommends  to  the 
Secretary  sudi  rules  and  regulations  as 
may  be  necessary  to  keep  the  Agreement 
consistent  with  current  industry 
practice.  The  Committee  met  on  March 
16, 1994,  and  unanimously 
recommended  clarification  of  seed 
peanut  handling  regulations  under  the 
Agreement.  Members  of  the  Committee 
noted  the  impracticality  of  having 
separate  storage  bins  for  each  of  the 
various  types  and  varieties  of  seed 
peanuts  with  up  to  3  percent  damage.  It 
was  noted  that,  if  Sep^gation  2  seed  lots 
with  up  to  3  percent  damaged  must  be 
stored  separate  from  Segregation  1  seed 
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lots,  “foundation,”  “registered,”  and 
“certified”  seed  lots  would  have  to  be 
segregated  into  separate  categories.  This 
could  increase  the  niunber  of  separate 
bins  and  space  needed  to  store  seed 
peanut  lots.  The  current  regulations  for 
both  signers  and  non-signers  do  not 
specifically  address  commingling 
^gregation  1  seed  lots  with  Segregation 
2  seed  lots. 

The  Committee  concluded  that  it  is 
impracticable  to  require  such 
Segregation  2  seed  peanuts  be  stored 
and  shelled  separate  from  Segregation  1 
seed  peanuts.  The  Department  has 
initiated  rulemaking  to  implement  such 
a  clarification  in  handling  requirements 
applied  on  signatory  handlers. 

This  interim  rule  revises  §  997.20(e) 
for  non-signer  seed  peanuts  and  is 
intended  to  bring  the  non-signatory 
handling  requirements  into  conformity 
with  those  specified  in  the  Agreement. 
This  rule  clarifies  handling 
requirements  and  will  facilitate  the 
movement  of  peanuts  to  market. 

This  rule  will  have  no  affect  on  the 
outgoing  quality  regulation  of  the  non¬ 
signer  provisions.  The  quality  and 
handling  requirements,  as  specified  in 
§  997.30  Outgoing  regulations 
applicable  to  non-signatory  1993-94 
crop  peanuts,  continues  to  be  effective 
for  1994-95  crop  peanuts. 

This  interim  rule  also  updates 
addresses  and  facsimile  numbers,  where 
applicable,  of  approved  aflatoxin  testing 
laboratories  that  perform  chemical 
analyses  required  by  the  non-signatoiy' 
handling  regulations.  This  information 
is  provided  in  paragraph  (c)(5)(i)  of 
§997.30  Outgoing  regulations.  Non¬ 
signatory  handlers  may  send  peanut 
samples  to  any  laboratory  on  the  list, 
per  instructions  specified  in  paragraph 
(c)  of  the  outgoing  regulation.  This  rule 
also  updates  information  in  paragraph 
(c)(5)(ii)  identifying  the  contact  point  of 
the  USDA  Science  Division 
headquarter’s  office. 

Based  on  available  information,  the 
Administrator  of  the  AMS  has 
determined  that  the  issuance  of  this 
interim  final  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

After  consideration  of  all  available 
information,  it  is  found  that  this  action 
will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

Pursuant  to  5  U.S.C.  553,  it  is  also 
found  and  determined,  upon  good 
cause,  that  it  is  impractical,  unnecessary 
and  contrary  to  the  public  interest  to 
give  preliminary  notice  prior  to  putting 
this  rule  into  effect,  and  that  good  cause 
exists  for  not  postponing  the  effective 
.  date  of  this  action  until  30  days  after 
publication  in  the  Federal  Register 


because:  (1)  This  action  merely  clarifies 
restrictions  on  peanut  handlers  not 
subject  to  the  Agreement:  (2)  the  new 
crop  year  begins  on  July  1, 1994,  and 
handlers  need  to  know  the  regulations 
applicable  to  handling  the  1994  and 
subsequent  crop  year  peanuts  as  soon  as 
possible;  (3)  this  action  brings  the 
quality  requirements  under  Part  997 
into  conformity  with  those  imder  the 
Agreement,  as  required  by  the  Act;  and 
(4)  this  action  provides  a  30-day 
comment  period,  and  any  comments 
received  will  be  considered  prior  to 
finalization  of  this  rule. 

List  of  Subjects  in  7  CFR  Part  997 

Food  grades  and  standards.  Peanuts. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Part  997  is  amended  as 
follows: 

PART  997— PROVISIONS 
REGULATING  THE  QUALITY  OF 
DOMESTICALLY  PRODUCED 
PEANUTS  HANDLED  BY  PERSONS 
NOT  SUBJECT  TO  THE  PEANUT 
MARKETING  AGREEMENT 

1 .  The  authority  citation  for  7  CFR 
Part  997  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

2.  In  §  997.20,  paragraph  (e)  is 
amended  by  removing  the  second 
sentence  and  adding  in  its  place  the 
words:  “Peanuts  intended  for  seed  use, 
produced  under  the  auspices  of  a  State 
agency  which  regulates  or  controls  the 
production  of  seed  peanuts,  which  do 
not  meet  Segregation  1  requirements 
shall  be  stored  and  shelled  separate 
from  peanuts  intended  for  human 
consumption.  However,  Segregation  2 
seed  peanuts,  produced  under  the 
auspices  of  the  State  agency,  which 
contain  up  to  3  percent  damaged  kernels 
and  are  free  from  visible  Aspergillus 
flavus  may  be  stored  and  shelled  with 
Segregation  1  seed  peanuts  which  are 
also  produced  under  the  auspices  of  the 
State  agency.” 

3.  In  §997.30,  paragraphs  (c)(5)  (i)  and 
(ii)  are  revised  to  read  as  follows: 

§997.30  Outgoing  regulation. 

*  ♦  ★  Hr  ★ 

(c)  *  *  • 

(5)*  *  • 

(i)  Laboratories  at  the  following 
locations  are  approved  to  perform  the 
chemical  analyses  required  pursuant  to 
this  part.  The  sampling  plan  and 
procedures  may  be  obtained  from  the 
Division. 

USDA,  AMS,  Science  Division,  1211 

Schley  Avenue,  Albany,  Georgia 


31707,  Tel:  (912)  430-8490,  Fax:  (912) 
430-8534 

USDA,  AMS,  Science  Division,  c/o 
Golden  Peanut  Company,  200  W. 
Washington  Street  (Mail:  P.O.  Box 
488),  Ashbum,  Georgia  31714,  Tel: 
(912) 567-3703 

USDA,  AMS,  Science  Division,  c/o 
Golden  Peanut  Company,  301  W. 

Pearl  Street  (Mail:  P.O.  Box  279), 
Aulander,  North  Carolina  27805,  Tel: 
(919)  345-1661,  ext.  156 
USDA,  AMS,  Science  Division,  610 
North  Main  Street,  Blakely,  Georgia 
31723,  Tel:  (912)  723^570,  Fax:  (912) 
723-7294 

USDA,  AMS,  Science  Division,  c/o 
Golden  Peanut  Company,  42  North 
Ellis  Street  (Mail:  P.O.  Box  548), 
Camilla,  Georgia  31730,  Tel:  (912) 
336-0785,  ext.  236 
USDA,  AMS,  Science  Division,  c/o 
Stevens  Industries,  Cargill,  Inc.,  715 
North  Main  Street  (Mail:  P.O.  Box 
272),  Dawson,  Georgia  31742,  Tel: 

(912)  995-2111,  ext.  257 
USDA,  AMS,  Science  Division,  107  S. 
Fourth  Street,  Madill,  Oklahoma 
73446,  Tel:  (405)  795-5615,  Fax:  (405) 
795-3645 

USDA,  AMS,  Science  Division,  1411 
Reeves  Street  (Mail:  P.O.  Box  1368), 
Dothan,  Alabama  36302,  Tel:  (205) 
794-5070,  Fax:  (205)  792-5185 
USDA,  AMS,  Science  Division,  308 
Culloden  Street  (Mail:  P.O.  Box  1130), 
Suffolk,  Virginia  23434,  Tel:  (804) 
925-2286,  Fax:  (804)  925-2275 
Pert  Laboratories,  P.O.  Box  267,  Peanut 
Drive,  Edenton,  North  Carolina  27932, 
Tel:  919/482-4456 
J.  Leek  Associates,  P.O.  Box  368, 
Colquitt,  Georgia  27932,  Tel:  912/ 
758-3722 

ABC  Research,  3437  SW  24th  Avenue, 
Gainesville,  Florida  32607—4502,  Tel: 
904/372-0436 

J.  Leek  Associates,  502  West  Navarro 
Street,  DeLeon,  Texas  76444,  Tel:  817/ 
893-3640 

Professional  Service  Ind.,  Inc.,  3 
Burwood  Lane,  San  Antonio,  Texas 
78216,  Tel:  210/349-5242 
(ii)  Handlers  should  contact  the 
nearest  laboratory  from  the  list  in 
paragraph  (c)(5)(i)  of  this  section  to 
arrange  to  have  samples  chemically 
analyzed  for  aflatoxin  content,  or  for 
further  information  concerning  the 
chemical  analyses  required  pursuant  to 
this  part  handlers  may  contact:  William 
J.  Franks  Jr.,  Director,  Science  Division, 
Agricultural  Marketing  Service,  USDA, 
P.O.  Box  96456,  Room  3507-So, 
Washington,  DC,  20090-6456,  telephone 
(202)  720-5231,  facsimile  (202)  720- 
6496. 
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Dated:  August  22, 1<)94. 

Robert  C  Keeney, 

Director,  Fruit  and  Vegetable  Division. 

IFR  Doc.  »4-21351  Filed  8-29-94;  8:45  amj 
BILLING  CODE  3410-02-P 

7  CFR  Part  1210 
RIN  0581-AB21 
[FV-93-706FR1 

Watermelon  Research  and  Promotion 
Plan:  Amendments  to  the  Referendum 
Procedures 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Final  rule. 

SUMMARY:  This  final  rule  will  amend  the 
rules  of  practice  for  referenda  on  the 
Watermelon  Research  and  Promotion 
Plan  to  provide  for  referenda  to  be 
conducted  by  mail  ballot,  to  allow 
watermelon  importers  to  vote  in  the 
referendum,  to  change  the  eligibility 
criteria  for  producers  to  vote  in 
referenda,  and  to  include  the  50  States 
and  the  District  of  Columbia. 

EFFECTIVE  DATE:  August  30, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sonia  N.  Jimenez,  Research  and 
Promotion  Branch,  Fruit  and  Vegetable 
Division,  AMS,  USDA,  P.O.  Box  96456, 
Room  2535-S,  Washington.  DC  20090- 
6456;  telephone  (202)  720-9916. 
SUPPLEMENTARY  INFORMATION:  This  final 
rule  is  issued  under  the  Watermelon 
Research  and  Promotion  Plan  (7  CFR 
1210],  hereinafter  referred  as  the  Plan. 
The  Plan  is  effective  under  the 
Watermelon  Research  and  Promotion 
Act,  as  amended  by  the  Watermelon 
Research  and  Promotion  Improvement 
Act  of  1993,  (7  U.S.C.  4901-4916] 
hereinafter  referred  as  the  Act. 

This  rule  has  been  determined  to  be 
not-significant  for  the  purposes  of 
Executive  Order  12866  emd  therefore 
has  not  been  reviewed  by  OMB. 

This  rule  has  been  reviewed  under 
Executive  Order  12778,  Civil  Justice 
Reform.  It  is  not  intended  to  have 
retroactive  effect.  This  rule  will  not 
preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
§  1650  of  the  Act,  a  person  subject  to  the 
Plan  may  file  a  petition  with  the 
Secretary  stating  that  the  Plan  or  any 
provision  of  the  Plan,  or  any  obbgation 
imposed  in  connection  with  the  Plan,  is 
not  in  accordance  with  law  and 


requesting  a  modification  of  the  Plan  or 
an  exemption  from  the  Plan.  The 
petitioner  is  afforded  the  opportunity 
for  a  hearing  on  the  petition.  After  such 
hearing,  the  Secretary  will  make  a  ruling 
on  the  petition.  The  Act  provides  that 
the  district  coiuts  of  the  United  States 
in  any  district  in  which  a  person  who 
is  a  petitioner  resides  or  carries  on 
business  are  vested  with  jurisdiction  to 
review  the  Secretary’s  ruling  on  the 
petition,  if  a  complaint  for  that  purpose 
is  filed  within  20  days  after  the  date  of 
the  entry  of  the  ruling. 

Regulatory  Flexibility  Act 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 

There  are  approximately  750 
watermelcm  handlers  and  5,000 
watermelon  producers  in  the  50  States 
of  the  United  States  who  would  be  i 
affected  by  this  rule.  There  are 
approximately  140  importers  of 
watermelons.  Small  agricuhural  service 
firms  are  defined  by  the  Small  Business 
Administration  (13  CFR  121.601]  as 
those  having  annual  receipts  of  less  than 
$5  million  and  small  agricultural 
producers  are  defined  as  those  having 
annual  receipts  of  less  than  $500,000. 
The  majority  of  watermelon  handlers, 
producers,  and  importers  may  be 
classified  as  small  entities. 

U.S.  production  of  watermelons  is 
estimated  through  the  use  of  U.S. 
shipment  statistics.  Shipments  of  U.S.- 
produced  watermelons  totaled  about 
1,895.6  million  pounds  in  1993,  7 
percent  less  than  in  1992.  Imports  of 
watermelons  in  1993  totalled  343.5 
million  pounds,  an  increase  of  12 
percent.  Therefore,  domestic  production 
is  about  six  times  as  great  as  the  volume 
of  imports. 

The  changes  to  the  procedures  for 
conduct  of  referenda  reflect 
amendments  to  the  Act  The  overall 
economic  impact  of  these  changes  is  not 
expected  to  be  significant.  The  change 
from  voting  at  Extension  Service  county 
offices  to  voting  by  mail  ballot  will  not 
cause  a  change  in  the  burden  on  voters. 
Allowing  importers  to  vote  in  the 
referendum  would  add  a  burden  for 
those  importers  who  choose  to  vote. 
However,  this  burden  is  offset  by  the 
opportunity  to  vote  on  whether  they  are 
covered  by  the  program.  Increasing  the 
exemption  level  from  5  acres  to  10  acres 


and  the  change  in  producers’  eligibility 
to  vote  will  reduce  the  number  of  small 
producers  eligible  to  vote  in  the 
program  and  hence  the  reduce  burden 
on  small  producers.  Further,  voting  in 
the  referendum  is  voluntary.  Including 
the  50  States  and  the  District  of 
Columbia  will  cause  a  burden  on  those 
producers  and  handlers  in  those  regions 
but  this  burden  is  offset  by  the 
opportunity  to  participate  in  the 
referendum. 

The  research  and  promotion  program 
is  expected  to  continue  to  benefit 
producers,  handlers,  and  importers 
subject  to  the  Plan  by  expanding  and 
maintaining  new  and  existing  markets. 
Accordingly,  the  Administrator  of  AMS 
has  determined  that  this  final  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities, 

Paperr/ork  ReductkHi  Act 

In  accort  lance  with  the  Paperwork 
Reduction  Act  of  1980  [40  U.S.C. 
chapter  35],  the  informaticm  collection 
requirements  contained  in  the  Plan  have 
previously  been  approved  by  the  Office 
of  Management  and  Budget  (OMB]  and 
assigned  OMB  number  0581-0093. 

There  will  be  a  new  reporting  burden  on 
importers  but  the  burden  has  been 
already  approved  by  the  OMB  and 
assigned  OMB  control  number  0581- 
0093.  This  action  adds  no  additional 
reporting  burden.  It  has  been  estimated 
that  it  will  take  an  average  of  10  minutes 
for  each  producer,  handier,  and 
importer  of  watermelons  to  participate 
in  the  voluntary  referendum  balloting. 

Background 

Under  the  Plan,  the  National 
Watermelon  Promotion  Board  (Board) 
administers  a  nationally  coordirrated 
program  of  research,  development, 
advertising,  and  promotion  designed  to 
strengthen  the  watermelon’s  position  in 
the  market  place  and  to  establish, 
maintain,  and  expand  markets  for 
domestic  watermelons.  This  promam  is 
financed  by  assessments  on  producers 
and  handlers  of  watemrelons.  The  Plan 
specifies  that  handlers  are  responsible 
for  collecting  and  submitting  both  the 
producer  and  handler  assessments  to 
the  Board,  reporting  their  handling  of 
watermelons,  and  maintaining  records 
necessary  to  verify  their  reportiir^ 

A  proposed  rule  was  published  in  the 
Federal  Register  on  April  14. 1994  [59 
FR  17739].  The  rule  published  in  April 
contained  the  proposed  amendments  to 
the  Plan,  rules  and  regulations,  rules  of 
practice  for  petitions,  and  refereitdum 
procedures.  The  Department  has 
decided  to  separately  make  final  the 
referendum  procedures  because  the 
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changes  to  the  referendum  procedures 
must  be  in  place  in  order  to  conduct  the 
referendum  in  November  1994  on  two  of 
the  amendments.  Therefore,  this  action 
will  put  into  effect  the  subpart 
containing  the  referendum  procedures. 
The  proposed  amendments  to  the  Plan, 
rules  and  regulations,  and  rules  of 
practice  for  petitions  are  published 
separately  in  this  issue  of  the  Federal 
Register. 

The  deadline  for  comments  on  all  of 
the  proposed  amendments  published  oh 
April  14  was  May  16,  1994.  Twenty-one 
comments  were  received. 

Three  of  the  comments  related  to  the 
referendum  procedures.  Three 
commentors  stated  that  proof  of  voter 
eligibility  should  be  required.  They 
stated  that  this  could  be  accomplished 
by  requesting  voters  to  provide  their 
business  identification  number  or  social 
security  number  and/or  sales  receipts, 
acreage  reports,  or  bill  of  lading  that 
reflect  their  watermelon  activity  for 
1993. 

The  Department  agrees  with 
requesting  business  identification 
number  or  social  security  number  on  the 
ballot  as  proof  of  voter  eligibility. 
However,  it  is  not  necessary  to  modify 
the  referendum  rules  in  order  to  collect 
this  information.  This  collection  of 
information  has  been  approved  by  OMB 
under  OMB  number  0581-0093  and 
does  not  add  any  burden  on  voters. 

The  amendments  to  the  Act  authorize 
an  assessment  on  watermelons  imported 
into  the  United  States  by  importers  and 
the  addition  of  importer  members  to  the 
Board  if  approved  by  watermelon 
producers,  handlers,  and  importers  in  a 
referendum.  Therefore,  watermelon 
importers  wdll  also  be  eligible  to  vote  in 
the  referenda.  In  order  to  include 
importers  in  the  referendum  procedures, 
this  rule  will  amend  §§  1210.200, 
1210.201, 1210.202,  1210.203,  and 
1210.204  of  the  referendum  procedures. 

The  Act  increased  the  acreage  for 
exempt  producers  from  “less  than  5 
acres"  to  “less  than  10  acres”  of 
watermelons  and  changed  the  eligibility 
for  producers  to  serve  on  the  Board.  The 
Act  provides  that  a  producer  is  eligible 
to  serve  on  the  Board  as  a  representative 
of  handlers  (1)  if  a  producer  purchases 
watermelons  from  other  producers  in  a 
combined  total  volume  that  is  equal  to 
25  percent  or  more  of  the  producer’s 
own  production  or  (2)  if  the  combined 
total  volume  of  watermelons  handled  by 
the  producer  from  the  producer’s  own 
production  and  purchases  from  other 
producer’s  production  is  more  than  50 
percent  of  the  producer’s  own 
production.  This  provision  clarifies  the 
eligibility  of  producers  and  handlers  to 
serve  on  the  Board  as  representatives  of 


their  specific  group  and  also  applies  to 
voter  eligibility.  In  addition,  the 
increase  in  the  exemption  level  from 
“less  than  5  acres”  to  “less  than  10 
acres”  will  determine  producer’s 
eligibility  to  vote  because  only 
producers  of  10  acres  or  more  will  be 
eligible  to  vote  in  the  referendum. 
Therefore,  this  rule  will  amend 
§§  1210.201  and  1210.202. 

The  Act  also  increases  applicability  of 
the  law  from  the  48  contiguous  States  to 
the  50  States  and  the  District  of 
Columbia.  Therefore,  since  they  will  be 
covered  by  the  Plan,  voters  in  Alaska, 
Haw'aii,  and  the  District  of  Columbia  are 
entitled  to  vote  in  the  referendum.  This 
rule  will  amend  §  1210.201  accordingly. 

The  Act  also  provides  that  all  future 
promulgation  and  amendment  referenda 
do  not  have  to  be  conducted  at 
Extension  Service  county  offices.  This 
procedure  proved  to  be  expensive  and 
difficult  to  administer.  The  Act  will 
now  allow  referenda  to  be  conducted  by 
mail  ballot  which  will  reduce  the  costs 
involved  in  conducting  referenda  and 
facilitate  a  more  timely  tabulation  of  the 
results.  In  order  to  make  this  change, 
this  rule  will  amend  §§  1210.203  and 
1210.204. 

Minor  changes  are  made  in  this  final 
rule  for  the  purpose  of  clarity. 

In  addition,  conforming  changes  will 
be  made  to  §  1210.201. 

After  consideration  of  all  relevant 
material  presented  with  regard  to  the 
procedures  to  conduct  a  referendum,  it 
is  found  that  they  effectuate  the 
declared  policy  of  the  Act. 

Pursuant  to  the  provisions  in  5  U.S.C. 
553,  it  is  found  and  determined  that 
good  cause  exists  for  not  postponing  the 
effective  date  of  this  action  until  30  days 
after  publication  in  the  Federal  Register 
because: 

(1)  A  proposed  rule  with  request  for 
comments  was  published  in  the  Federal 
Register  and  comments  were  received 
and  they  are  addressed  in  this  rule; 

(2)  It  is  necessary  to  have  these 
procedures  in  place  in  order  to  conduct 
the  referendum  in  November  1994;  and 

(3)  No  useful  purpose  will  be  served 
by  a  delay  of  the  effective  date. 

List  of  Subjects  in  7  CFR  Part  1210 
Agricultural  promotion.  Agricultural 
research.  Market  development. 
Reporting  and  recordkeeping 
requirements.  Watermelons. 

For  the  reasons  set  forth  in  the 
preamble.  Part  1210,  Chapter  XI  of  Title 
7  is  amended  as  follows: 

PART  1210— WATERMELON 
RESEARCH  AND  PROMOTION 

1.  The  authority  citation  for  7  CFR 
Part  1210  continues  to  read  as  follows: 


Authority:  7  U.S.C.  4901-4916. 

Subpart — Procedure  for  the  Conduct  of 
Referenda  in  Connection  with  the 
Watermelon  Research  and  Promotion 
Plan 

2.  Section  1210.200  is  revised  to  read 
as  follows: 

§1210.200  General. 

Referenda  to  determine  whether 
producers,  handlers,  and  importers 
favor  issuance,  suspension  or 
termination  of  a  Watermelon  Research 
and  Promotion  Plan  shall  be  conducted 
in  accordance  with  this  subpart. 

3.  Section  1210.201  is  amended  in 
paragraph  (a)  to  add  at  the  end  of  the 
paragraph  “,  as  amended.”;  in  paragraph 

(g)  by  removing  the  phrase  “and 
handling”  and  adding  in  its  place  “, 
handling,  and  importing”;  in  paragraph 

(h)  introductory  text  by  removing  the 
phrase  “five”  and  adding  in  its  place 
“10”;  and  adding  new  paragraphs  (j) 
and  (k)  to  read  as  follows: 

§  1210.201  Definitions. 

*  *  *  *  Hr 

(j)  “Importer”  means  any  person  who 
imports  watermelons  into  the  United 
States  as  principal  or  as  an  agent, 
broker,  or  consignee  for  any  person  who 
produces  watermelons  outside  the 
United  States  for  sale  in  the  United 
States. 

(k)  “United  States”  means  each  of  the 
several  States  and  the  District  of 
Columbia. 

4.  Section  1210.202  is  revi.sed  to  read 
as  follows: 

§1210.202  Voting. 

(a)  Each  person  who  is  a  producer, 
handler,  or  importer  as  defined  in  this 
subpart,  at  the  time  of  the  referendum 
and  who  also  was  a  producer,  handler, 
or  importer  during  the  representative 
period,  shall  be  entitled  to  only  one  vote 
in  the  Referendum:  Provided,  That  each 
producer  in  a  landlord-tenant 
relationship  or  a  divided  ownership 
arrangement  involving  totally 
independent  entities  cooperating  only  to 
produce  watermelons  in  which  more 
than  one  of  the  parties  is  a  producer, 
shall  be  entitled  to  one  vote  in  the 
referendum  covering  only  that 
producer’s  share  of  the  ownership: 
Provided  further.  That  the  vote  of  a 
person  who  both  produces  and  handles 
watermelons  will  be  counted  as  a 
handler  vote  if  the  producer  purchased 
watermelons  from  other  producers,  in  a 
combined  total  volume  that  is  equal  to 
25  percent  or  more  of  the  producer’s 
own  production;  or  the  combined  total 
volume  of  watermelon  handled  by  the 
producer  from  the  producer’s  own 
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production  and  purchases  from  other 
producer’s  production  is  more  than  50 
percent  of  the  preducer’s  own 
production:  Provided  further.  That  the 
vote  of  a  person  who  both  imports  and 
handles  watermelons  will  be  counted  as 
an  importer  vote  if  that  person  imports 
50  percent  or  more  of  the  combined 
total  volume  of  watermelons  handled 
and  imported  by  that  person. 

(b)  Proxy  voting  is  not  authorized,  but 
an  officer  or  employee  of  a  corporate 
producer,  handler,  or  importer,  or  an 
administrator,  executor  or  trustee  of  a 
producing,  handling,  or  importing  entity 
may  cast  a  ballot  on  behalf  of  such 
entity.  Any  individual  so  voting  in  a 
referendum  shall  certify  that  individual 
is  an  officer  or  employee  of  the 
producer,  handler,  or  importer,  or  an 
administrator,  executor,  or  trustee  of  a 
producing,  handling,  or  importing  entity 
and  that  that  individual  has  the 
authority  to  take  such  action.  Upon 
request  of  the  referendum  agent,  the 
individual  shall  submit  adequate 
evidence  of  such  authority. 

(c)  Each  producer,  handler,  or 
importer  shall  be  entitled  to  cast  only 
one  ballot  in  the  referendum. 

5.  Section  1210.203  is  amended  by 
revising  paragraphs  (b),  (d)(1),  (d)(2), 
and  (d)(3)  and  adding  a  new  paragraph 

(d)(4)  to  read  as  follows: 

§1210.203  Instructions. 
***** 

(b)  Determine  procedures  for  casting 
ballots. 

***** 

(d) *  *  * 

(1)  Whether  the  person  voting,  or  on 
whose  behalf  the  vote  is  cast,  is  an 
eligible  voter;  and,  if  appropriate; 

(2)  The  acreage  and  volume  in  pounds 
of  watermelons  produced  by  the  voting 
producer  during  the  representative 
period; 

(3)  The  volume  in  pounds  of 
watermelons  handled  by  the  voting 
handler  during  the  representative 
period;  and 

(4)  The  volume  in  pounds  of 
watermelons  imported  by  the  voting 
importer  during  the  representative 
period. 

***** 

6.  Section  1210.204  is  amended  by 
revising  the  section  heading  and 
paragraph  (a)(1);  removing  paragraph 
(b);  redesignating  paragraph  (c)  as 
paragraph  (b);  removing  in  new 
paragraph  (b)  the  phrase  “and  handlers” 
and  adding  in  its  place  ",  handlers,  and 
importers”;  adding  new  paragraph  (c), 
and  revising  paragraphs  (d)  and  (e)  to 
read  as  follows: 


§1210.204  Agent 
***** 

(a)  *  *  • 

(1)  Utilizing,  without  advertising 
expense,  available  media  or  public 
information  sources  (including,  but  not 
limited  to,  press  and  radio  facilities 
serving  the  production  area)  to 
announce  the  dates  of  the  referendum  as 
well  as  the  methods  of  voting,  the 
eligibility  requirements  for  voting,  and 
other  pertinent  information  regarding 
the  referendum. 

***** 

(c)  Preside  at  a  meeting  where  ballots 
are  to  be  cast. 

(d)  Distribute  ballots  and  the  aforesaid 
texts  to  producers,  handlers,  and 
importers  and  receive  any  ballots  which 
are  cast. 

(e)  Record  the  name  and  address  of 
persons  receiving  a  ballot  from,  or 
casting  a  ballot  with,  said  agent  and 
inquire  into  the  eligibility  of  such 
persons  to  vote  in  the  referendum. 

Dated;  August  24, 1994. 

Lon  Hatamiya, 

Administrator. 
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Mergers,  Transfers  of  Assets  and 
Liabilities,  and  Other  Combinations 
invoiving  Savings  Associations  and 
Other  Depository  Institutions 

AGENCY:  Office  of  Thrift  Supervision, 
Treasury. 

ACTION:  Final  rule. 

SUMMARY:  The  Office  of  Thrift 
Supervision  (OTS)  is  amending  its 
regulations  governing  mergers  and 
combinations  involving  Federal  savings 
associations  to  implement  sections  501 
and  502  of  the  Federal  Deposit 
Insurance  Corporation  Improvement  Act 
of  1991  (FDICIA).  In  general,  the  FDICIA 
amendments  to  the  Federal  Deposit 
Insurance  Act  (FDIA)  and  to  the  Home 
Owners’  Loan  Act  (HOLA)  ease  previous 
restrictions  on  conversion  transactions, 
and  authorize  Federally-chartered 
savings  associations  to  acquire  and  be 
acquired  by  other  depository 
institutions  insured  by  the  Federal 
Deposit  Insurance  Corporation  (FDIC), 
subject  to  specified  conditions. 


The  OTS  is  amending  and  further 
broadening  its  regulations  to  authorize 
combinations  involving  Federal  stock 
savings  associations  and  depository 
institutions  that  are  not  insured  by  the 
FDIC.  The  OTS  also  is  amending  its 
regulations  to  authorize  Federal  mutual 
savings  associations  to  combine  with 
other  types  of  depository  institutions 
provided  that  the  transaction  results  in 
a  mutual  savings  association. 

In  addition,  the  OTS  is  amending  its 
regulations  governing  mergers  and 
application  procedures  to:  specify  the 
types  of  transactions  that  require  only 
an  information  filing  with  the  OTS; 
specify  the  types  of  transactions  that 
require  OTS  approval  of  a  notice  or 
application,  and  the  related  time  frames, 
and  further  clarify  and  consolidate  OTS 
regulations  by  incorporating  the  OTS’s 
merger  and  transfer  of  assets  policy 
statement  into  a  single  regulation. 
EFFECTIVE  DATE:  September  29, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kevin  A.  Corcoran,  Assistant  Chief 
Counsel,  (202)  906-6962,  Corporate  and 
Securities  Division;  Therese  L. 

Monahan,  Project  Manager,  Supervisory 
Programs,  (202)  906-5740;  or  Gary 
Masters,  Financial  Analyst,  Corporate 
Activities  Division,  (202)  906-6729; 
Office  of  Thrift  Supervision,  1700  G 
Street,  NW„  Washington,  DC  20552. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  and  Summary  of 
Proposal 

On  August  18, 1992,  the  OTS  issued 
notice  of  a  proposal  to  amend  the 
agency’s  regulations  governing  mergers 
and  other  combinations  to  permit 
mergers,  consolidations  and  transfer  of 
asset  and  assumption  of  liability 
transactions  among  savings  associations 
and  other  FDIC-insured  depository 
institutions  in  accordance  with  sections 
501  and  502  of  the  FDICIA.'*  In  addition, 
the  OTS  proposed  changes  to  its 
regulations  to  allow  Federal  savings 
associations  to  convert  directly  to  state 
and  national  banks  (while  retaining 
Savings  Association  Insurance  Fund 
(SAIF)  deposit  insurance)  in  a  so-called 
“Sasser  conversion,”  ^  and  to  permit  any 
FDIC-insured  depository  institution  that 
qualifies  for  Federal  Home  Loan  Bank 
membership  to  convert  to  a  Federal 
savings  association  charter.  The 
proposal  also  specified  the  types  of 
transactions  that  would  require  either 
prior  notice  or  application  to  the  OTS, 
and  the  time  frames  governing  review  of 
these  filings.  The  proposal  did  not 


•  57  FR  37112-37118  (August  18, 1992). 

2  Section  5(d)(2)(G)  oftlieFDIA.  12  U.S.C. 
1815(d)(2)(G). 
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include  amendments  to  the  merger 
regulations  involving  mutual  savings 
associations.  However,  specific 
conunents  were  requested  as  to  whether 
mutual  savings  associations  should  be 
permitted  to  merge  directly  with  banks 
without  first  undergoing  a  mutual-to 
stock  conversion  and  what  safeguards 
would  be  necessary  for  such 
transactions. 

Finally,  the  OTS  proposed  to 
streamline  and' consolidate  its 
regulations  by,  among  other  things, 
eliminating  unnecessary  portions  of  the 
OTS’s  merger  and  transfer  of  assets 
policy  statement  and  incorporating  the 
remainder  in  a  better  organized  fashion 
into  the  revised  section  563.22. 

The  OTS  solicited  public  comments 
on  all  aspects  of  the  proposal  for  a  30- 
day  period.  Upon  consideration  of  all 
the  comments  received  during  the 
comment  period,  the  OTS  is  adopting 
the  proposal  with  some  modifications, 
discuss^  below. 

n.  Summary  of  Comments 

The  OTS  received  10  comment  letters 
in  response  to  the  proposal,  including 
four  from  savings  ban^,  two  from 
savings  and  loan  holding  companies, 
two  trade  associations  representing 
financial  institutions,  one  from  a  law 
him  representing  financial  institutions 
and  one  from  the  Federal  Housing 
Finance  Board  (FHFB).  The  OTS  has 
carefully  considered  all  of  the 
comments  received  during  the  comment 
period.  In  addition,  the  OT^  has 
reviewed  the  rulemakings  of  other 
Federal  banking  agencies  on  related 
subjects,  and  has  sou^t,  to  the 
maximum  extent  possible,  to  adopt 
consistent  provisions.  The  following  is 
a  discussion  of  the  issues  raised  by  the 
commenters. 

A.  Mandatory  Federal  Home  Loan  Bank 
Membership  for  Converting  Saxings 
Associations 

As  noted  in  the  proposal,  section  5(0 
of  the  HOLA  requires  Federal  Home 
Loan  Bank  (FHLBank)  membership  for 
all  Federal  savings  associations,  and 
FHLBank  membership  was  consistently 
required  of  state-chartered  savings 
associations  by  the  Federal  Savings  and 
Loan  Insurance  Corporation  as  a 
condition  of  deposit  insurance.  In 
addition,  after  enactment  of  the  FIRREA. 
the  OTS  required  resulting  banks  in 
thrift -to-bank  chruler  conversions  and 
Dakar  transactions  ^  in  which  no  savings 


*  As  used  herein,  an  "Oakar"  transaction  refers  to 
a  combination  between  a  savings  associaUon  and  a 
bank  that  is  excepted  &om  the  moratorium  on 
deposit  insurance  fund  conversion  set  forth  at 
section  5(d)(2)(A)(ii)  of  the  FDIA  by  virtue  of 


association  survived  the  transaction  to 
continue  to  hold  the  former  savings 
association's  FHLBank  stock  in 
accordance  with  the  requirements  of  the 
FHFB.  Each  commenter  that  addressed 
this  issue  objected  to  any  regulation  that 
would  continue  this  requirement. 

Since  publication  of  the  proposal,  the 
FHFB  advised  t^e  OTS  that  it  will  not 
require  a  savings  association  that  has 
converted  to  a  bank  charter  to  retain 
membership  in  the  FHLBank  system, 
nor  will  the  FHFB  require  a  non- 
FHLBank  system  member  that  has 
acquired  some  or  all  of  the  assets  of  a 
savings  association  to  become  a  member 
of  the  FHLBank  system.  In  light  of  the 
FHFB’s  views  on  this  issue,  the  OTS 
advised  the  FHFB  on  November  20, 

1992  that  the  OTS  was  discontinuing  its 
practice  of  imposing  the  condition  that 
such  institutions  retain  FHLBank  stock. 
In  addition,  the  OTS  advised  the  FHFB 
that  in  prior  cases  where  the  FHLBank 
stock  condition  was  imposed,  the  OTS 
would  not  object  if  a  bank  seeks  to 
redeem  its  FHLBank  stock  and 
terminate  its  FHLBank  membership.  In 
March  1993,  the  OTS  reiterated  these 
positions  in  promulgating  a  final 
regulation  that  will  remove,  in  1995.  the 
regulatory  requirement  that  state- 
chartered  savings  associations  have  and 
maintain  FHLBank  membership.* 
Accordingly,  the  final  rule  does  not 
require  FHLBank  membership  of 
resulting  institutions  in  the  context  of 
thrift-to-bank  mergers  and  charter 
conversions. 

B.  Issues  Regarding  Mutual  Savings 
Associations 

Current  OTS  regulations  generally 
provide  that  merger  transactions 
involving  Federal  mutual  savings 
associations  must  result  in  a  mutual 
form  of  savings  association,  unless  the 
mutual  institution  converts  to  a  stock 
savings  association  as  part  of  the 
transaction.®  The  proposal  did  not  set 
forth  any  amendments  to  these 
regulations,  but  did  solicit  comment  as 
to  whether  mutual  savings  associations 
should  be  permitted  to  merge  with 
banks  or  other  institutions  other  than  in 
conjunction  with  a  mutual-to-stock 
conversion,  and  if  permitted,  what 
safeguards  should  be  established  with 
respect  to  these  transactions. 

The  comments  addressing  this  issue 
unanimously  opposed  any  regulation 
that  would  permit  Federal  mutual 
savings  associations  to  be  acquired  by 


section  S(d)(3)  of  the  FDIA.  See  12  U.S.C. 
lB15(d)(2)(A)(ii)end  ieiS(dK3). 

<  58  FR  14510, 14513  (March  18.  1093).  See  12 
CFR  563.49. 

M2t'J'R  552.13{c)(l)(iU. 


commercial  banks  or  other  stock-form 
institutions  without  a  prior  or 
simultaneous  mutual-to-stock 
conversion  by  the  mutual  savings 
association.  These  commenters 
expressed  the  view  that  OTS  regulations 
adequately  protect  the  interests  of 
mutual  accountholders®  and  direct 
acquisition  resulting  in  a  stock 
institution  may  jeopardize  those 
protections.  They  also  noted  that  the 
FDICIA  does  not  evidence  any  intent  to 
change  the  current  treatment  of 
combinations  involving  mutual 
associations. 

The  OTS  agrees  with  these  comments 
and,  accordingly,  the  final  regulations 
continue  to  prohibit  Federal  mutual 
associations  from  combining  with  stock 
form  institutions  where  the  resulting 
institution  is  not  a  mutual  savings 
association,  except  in  the  context  of  a 
mutual  to  stock  conversion,  and  subject 
to  other  limited  exceptions. 

Nevertheless,  as  more  fully  described 
below,  the  OTS  has  determined  that 
Federal  mutual  savings  associations 
may.  in  general,  combine  with  stock 
form  institutions  where  the  Federal 
mutual  association  is  the  resulting 
association.  The  final  rule  includes 
revisions  to  12  CFR  546.2  and  546.3  to 
effect  these  changes. 

C.  Review  Period  Under  Section  10(s)(2) 
of  the  HOLA 

The  proposal  solicited  comment  on 
processing  procedures  and  time  frames, 
including  whether  applications  subject 
to  section  10(s)(2)  of  the  HOLA  should 
be  deemed  “filed”  when  deemed 
complete  under  the  OTS’s  general 
application  processing  procedures  in  12 
CFR  Part  516.  Under  proposal,  the 
60-day  review  time  for  these 
applications  would  not  commence  until 
an  application  is  reviewed  by  the  OTS 
and  deemed  complete  under  part  516. 

Some  commenters  objected  to  the 
OTS’s  interpretation  of  the  term  “filed” 
in  section  10(s)  of  the  HOLA.  These 
commenters  suggested  that  the  review 
time  frames  for  applications  under 
section  10(s)(2)  should  commence  when 
an  application  is  first  submitted  to  the 
OTS,  not  when  it  is  deemed  complete. 
One  commenter  supported  the  proposal. 


^The  OTS  has  recently  issued  en  interim  final 
regulation,  with  a  request  for  comment,  revising 
certain  key  provisions  in  its  mutual  to  stock 
conversion  regulations.  The  amendments  generally 
prohibit  merger  conversions  (i.e.,  where  a  mutual 
savings  association  converts  to  stock  form  and 
simultaneously  merges  into  another  stock  form 
depository  institution)  except  in  certain  supervisory 
situations.  In  addition.  OTS  has  proposed  to  add  a 
“convenience  and  needs'*  test  to  its  standards  for 
approving  mutual  to  stock  conversions.  See  59  FR 
22725  (May  3, 1994)  and  59  FR  22764  (May  3. 

1994). 
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noting  that  any  regulation  providing 
different  “filed”  dates  for  applications 
under  part  516  and  section  10(s)  of  the 
HOLA  would  serve  no  purpose  and 
would  create  confusion. 

As  explained  in  more  detail  in 
Section  III.D.  below,  the  final  rule 
adopts  the  proposed  application  review 
time  frames.  To  ensure  uniform 
treatment  of  all  transactional 
applications,  the  OTS  believes 
applications  subject  to  section  10(s)(2) 
of  the  HOLA  should  be  processed,  to  the 
extent  possible,  consistently  with  all 
applications  under  part  516.  Also,  the 
processing  time  frames  in  the  rule  are 
consistent  with  the  procedures 
established  by  the  Office  of  the 
Comptroller  of  the  Currency  for 
conversion  applications  by  national 
banks  under  section  502(b)  of  the 
FDICIA.'' 

D.  Community  Reinvestment  Act  Issues 

Comments  were  solicited  on  whether 
the  OTS  should  have  the  ability  to 
suspend  the  processing  time  frames 
under  section  10(s)(2)  of  the  HOLA  for 
applications  challenged  on  Community 
Reinvestment  Act  (CRA)  *  grounds. 

Two  commenters  opposed  any 
regulation  that  would  permit 
suspension  of  the  review  time  frames  for 
applications  subject  to  section  10(s)(2) 
of  the  HOLA.’  One  of  these  commenters 
asserted  that  the  OTS  lacks  the  authority 
to  review'  an  applicant’s  CRA 
compliance  record  where  a  savings 
association  acquires  another  insured 
depository  institution  in  an  Oakar 
transaction  under  section  5(d)(3)  of  the 
FDIA. 

This  commenter  asserted  that 
although  section  5(d)(3)  of  the  FDIA 
requires  the  OTS  to  consider  the  factors 
set  forth  in  section  18(c)  of  the  FDIA 
(the  Bank  Merger  Act  (BMA))  in  acting 
upon  an  Oakar  transaction,  the  BMA  is 
not  itself  applicable  to  such 
transactions.  Therefore,  according  to  the 
commenter,  an  application  to  engage  in 
an  Oakar  transaction  is  not  an 
“application  for  a  deposit  facility” 
within  the  meaning  of  the  CRA,  and  the 
CRA  requirement  that  the  OTS  take  an 
institution’s  CRA  record  into  account  in 
its  evaluation  of  an  application  for  a 
deposit  facility  is  not  applicable. 

We  find  the  commenter’s  assertions  to 
be  unpersuasive.  Section  5(d)(3)  of  the 


12  U.S.C.  215c;  see  Comptroller  of  the 
Currency’s  Manual  for  Corporate  Activities,  Vol.  1, 
Policies  and  Procedures  (January  1992). 

“  Housing  and  Community  Development  .^ct  of 
1977,  12  U.S.C.  2901-2907. 

"Two  other  commenters  stated  that  any 
processing  suspension  should  be  limited  to  one  or 
two  30-day  periods. 

•0 12  U.S.C  2903. 


FDIA  merely  establishes  an  exception  to 
the  general  moratorium  on  insurance 
fund  “conversion  transactions”  set  forth 
at  section  5(d)(2)(A)(ii)  of  the  FDIA. 
Section  5(d)(3)  does  not  state  that  Oakar 
transactions  are  excepted  from  all 
otherwise  applicable  approval 
requirements,  and  the  BMA  itself 
includes  no  exception  from  its  plain 
language  w'ith  respect  to  Oakar 
transactions.  Moreover,  the 
authorization  provided  by  section  10(s) 
of  the  HOIA  is  subject  to  section  5(d)(3) 
of  the  FDIA  and  the  BMA,  and  all  other 
applicable  laws. 

The  OTS,  after  further  consideration 
of  its  applications  processing 
procedures,  observes  that  the 
procedures  in  part  516  of  the  OTS’s 
regulations  are  intended  to  ensure  that 
an  application  will  not  be  deemed 
complete  imtil  expiration  of  the  public 
comment  period  and  resolution  of  any 
protests  or  other  significant  issues 
raised  during  that  period.  Accordingly, 
any  challenges  to  a  transaction  on  CRA 
grounds  would  be  resolved  prior  to  the 
commencement  of  the  processing  time 
frames  under  section  10(s)(2)  of  the 
HOLA.  The  OTS  has  amended  the 
publication  procedures  for  applications 
under  §  563.22(a)  to  ensure  that  the 
public  comment  period  has  concluded 
before  the  OTS  is  required  to  make  a 
completeness  determination  regarding 
such  applications. 

E.  Application  Review  Standards  and 
Regulatory  Streamlining 

The  OTS  proposed  to  incorporate  into 
revised  §  563.22  the  approval  standards, 
definitional  provisions  and  other 
provisions  of  the  OTS’s  merger  and 
transfer  of  assets  policy  statement  foiuid 
at  12  CFR  571.5.  'The  proposal  requested 
comment  on  whether  any  of  the 
standards  in  §  571.5  should  be 
streamlined,  clarified  or  otherwise 
modified  or  deleted  in  connection  with 
their  incorporation  into  §  563.22. 

One  commenter  stated  that  some  of 
the  review  criteria  in  §  571.5  went 
beyond  the  standards  applicable  to 
transactions  under  sections  5(d)(3)  of 
the  FDIA  and  10(s)  of  the  HOLA,  and 
therefore  should  not  be  considered  by 
the  OTS  in  reviewing  applications 
under  these  statutes. 

Section  571.5  set  forth  not  only  the 
review  standards  for  transactions  under 
sections  5(d)(3)  and  18(c)  of  the  FDIA 
and  10(s)  of  the  HOLA,  but  also  general 
safety  and  soundness  considerations 
applicable  to  all  transfer  transactions 
and  combinations  involving  savings 
associations.  Thus,  the  OTS  believes  it 
is  appropriate  to  retain  these  review 
criteria.  However,  certain  of  the  detailed 
criteria  addressed  in  §  571.5,  for 


example  those  pertaining  to  retention  of 
attorneys  and  other  professionals,  tie-in 
transactions,  and  fees  paid  in 
connection  with  transactions,  are 
considered  by  OTS  as  part  of  the  overall 
evaluation  of  the  managerial  and 
financial  resources  and  future  prospects 
of  the  savings  associations  involved  in 
a  combination  or  transfer  transaction. 

The  OTS  believes  that  the  detail  of 
certain  criteria  is  not  necessary  and  that 
general  standards  are  more  appropriate 
for  an  evaluation  of  the  safety  and 
soundness  of  a  given  transaction. 
Accordingly,  §  563.22(d)  of  the  final  rule 
has  been  revised  to  incorporate 
streamlined  and  consolidated  review 
standards  derived  from  §  571.5,  and 
§  571.5  has  been  deleted. 

F.  Other  Issues 

One  commenter  requested  that  the 
OTS  clarify  whether  section  10(s)(3)  of 
the  HOLA  (and  §  552.13(b)(1)  as  set 
forth  in  the  proposal)  precludes  transfer 
or  consolidation  transactions  where  a 
resulting  institution  would  own  the 
shares  of  one  or  more  constituent 
institutions. 

In  OTS’s  view,  section  10(s)(3)  of  the 
HOLA  does  not  prohibit  a  Federal 
savings  association  from  acquiring  the 
stock  of  another  insured  depository 
institution  and  holding  the  other 
depository  institution  as  a  subsidiary. 
Section  10(s)  was  designed  to  cure  what 
had  been  viewed  as  a  statutory 
impediment  to  mergers  or  other 
combinations  between  a  savings 
association  and  other  types  of  insured 
depository  institutions."  Section  10(s) 
was  not  established  to  bar  transactions 
that  are  permissible  under  other, 
existing  authority.  Moreover,  neither  the 
text  of  section  502  of  FDICIA  nor  its 
legislative  history  indicate  that  Congress 
intended  section  10(s)(3)  to  override  any 
separate  legal  authority  for  such  an 
acquisition. 

Federal  savings  associations, 
therefore,  may  acquire  the  shares  of 
another  insured  depository  institution 
and  hold  the  acquired  entity  as  a 
subsidiary  if  the  legal  authority  for  the 
transaction  derives  from  a  source  othei 
than  section  10(s)  of  the  HOLA.  Such 
legal  authority  may  be  found,  for 
example,  under  the  service  corporation 
provisions  of  the  HOLA,  and  the  OTS 


"The  primary  impediment  was  section  5(d)(3) of 
the  HOLA,  which,  in  pertinent  part,  authorizes  the 
OTS  to  provide  for  the  merger  of  savings 
associations  with  other  .savings  associations,  but  is 
silent  as  to  whether  savings  associations  could 
merge  with  other  types  of  depository  institutions. 
For  many  years,  the  OTS,  and  its  predecessor,  the 
Federal  Home  Loan  Ban)i  Board,  viewed  the  lacli  oi 
express  authorization  for  cross-industry  mergers  ns. 
in  effect,  a  prohibition  on  such  transactions. 
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service  corporation  and  operating 
subsidiary  regulations. 

Accordingly,  the  final  regulations 
provide  that  a  Federal  savings 
association  may  “combine”  with  any 
depository  institution  (subject  to 
compliance  with  applicable  statutes  jind 
regiJations  and  certain  other 
provisions),  and  define  the  term 
“combination”  as  a  “merger  or 
consolidation  with  another  depository 
institution,  or  an  acquisition  of  all  or 
substantially  all  of  the  assets  or 
assumption  of  all  or  substantially  all  of 
the  liabilities  of  a  depository  institution 
by  another  depository  institution.” 

One  commenter  questioned  the  OTS’s 
authority  to  require  any  filing  from  a 
savings  association  proposing  to  convert 
to  a  bank  charter  or  merge  or  transfer  all 
of  its  assets  to  a  bank.  This  commenter 
also  questioned  the  necessity  of  any 
filing  with  the  OTS  in  view  of  the 
requirement  under  the  BMA  that  the 
OTS  be  provided  with  a  copy  of  the 
application  filed  writh  the  regulatory 
agency  of  the  resulting  depository 
institution.  The  filing  requirements  in 
the  regulations  as  adopted  enable  the 
OTS,  consistent  with  its  broad 
responsibilities  under  the  HOLA  and 
other  statutes,  to  ensure  safe  and  sound 
operation  of  savings  associations, 
identify  any  pending  or  potential 
supervisory  concerns  or  enforcement 
actions  involving  the  savings 
associations  that  are  parties  to  the 
transaction,  and,  at  a  minimum,  advise 
the  appropriate  regulatory  agency 
regarding  these  concerns.  The 
procedures  are  not  contrary  to  any  of  the 
provisions  of  section  5(d)  of  the  n^lA. 
and,  in  fact,  represent  a  significant 
simplification  of  long-standing  OTS 
application  and  approval  requirements, 
which  have  been  upheld  by  the  courts. 
See  Home  Mortgage  Bank  v.  Ryan,  986 
F.2d  372  (10th  Cir.  1993). 

One  commenter  suggested  that  the 
OTS  shorten  the  review  period  for 
applications  submitted  by  savings 
associations,  where  the  association 
previously  had  sought  expedited 
treatment,  but  the  OTS  had  advised  the 
association  that  it  was  not  eligible  for 
expedited  treatment.  Under  the  final 
rule,  such  applications  will  be 
processed  under  standard  time  frames 
regardless  of  prior  filings.  How'ever,  to 
the  extent  a  previously  filed  notice 
provides  the  OTS  with  useful 
information  regarding  a  proposed 
transaction,  it  is  likely  that  the  OTS  will 
be  able  to  act  on  a  subsequent,  properly 
filed  application  prior  to  expiration  of 
the  full  60-day  review'  period. 


12  U.S.C  1464(cM4)(B);  12  CFR  545.74  und 
545.01. 


This  same  commenter  inquired  how 
the  OTS  would  treat  applications  filed 
under  §  563.22  that  are  awaiting  OTS 
action  at  the  effective  date  of  the 
amended  regulation,  and  w'hether  such 
applications  would  need  to  be  re-filed 
in  accordance  with  the  procedures 
adopted  in  the  final  rule.  The 
commenter  also  inquired  about  the 
treatment  that  would  be  accorded 
applications  that  were  approved  but  not 
consummated  prior  to  adoption  of  this 
rule. 

Both  pending  applications  and 
propos^  transactions  that  are  now 
solely  within  the  scope  of  new 
§  563.22(b)(1)  will  be  subject  to  the  new 
procedures  upon  the  effective  date  of 
the  amendments.  Other  applications 
currently  awaiting  OTS  action  will 
continue  to  be  subject  to  the  standards 
and  procedures  in  effect  at  the  time  the 
applications  were  filed.  Previously 
approved  transactions  must  be 
consummated  in  accordance  with  the 
terms  and  conditions  set  forth  in  the 
OTS’s  approval  order. 

Some  commenters  expressed 
confusion  about  the  proposed 
application  and  notice  procedures. 

Many  of  these  concerns  are  addressed  in 
technical  and  clarifying  changes  made 
throughout  the  final  rule. 

in.  Summary  of  Revisions 

As  more  fully  discussed  below',  the 
final  regulations  implement  section  502 
of  the  FDICIA  by  authorizing  Federal 
stock  associations  to  combine  with  any 
FDIC-insured  depository  institution, 
and  by  authorizing  Federal  mutual 
associations  to  combine  with  any  FDIC- 
insured  depository  institution,  provided 
that  a  mutual  association  is  the  resulting 
institution.  In  addition,  the  final 
regulations  authorize  certain 
combinations  involving  Federal 
associations  and  depository  institutions 
not  insured  by  the  FDIC.  The  final 
regulations  specifically  authorize 
F^eral  stock  savings  associations  to 
convert  to  state  or  national  banks,  and 
permit  any  stock-form  depository 
institution  that  is,  or  is  eligible  to 
become,  a  member  of  a  Federal  Home 
Loan  Bank,  to  convert  to  a  Federal  stock 
savings  association  charter.  Finally,  the 
OTS  is  amending  its  regulations 
governing  the  procedures  regarding 
applications  to  engage  in  the  above- 
described  actions,  and  has  made  various 
technical  and  conforming  amendments. 

A.  Expansion  of  Permissible 
Combinations  for  Federal  Stock  Savings 
Associations 

The  final  rule  revises  12  CFR 
552.13(c)  to  permit  Federal  stock 
savings  associations  to  combine  w’ith 


any  depository  institution,  upon 
compliance  with  appropriate 
application  or  notice  requirements, 
described  in  Section  III.D  below.  The 
rule  also  establishes  standards  for 
combinations,  including  standards  that 
address  compliance  with  the  asset 
composition  requirements  of  section 
5(c)  of  the  HOLA  and  the  qualified  thrift 
lender  requirements  of  section  10(m)  of 
the  HOLA,  when  a  thrift  acquires  a 
bank.  In  addition,  the  regulation 
modifies  and  adds  definitions  for  terms 
used  throughout  amended  sections 
552.13  and  563.22  to  implement  the 
new  provisions  of  the  HOLA  and  the 
FDIA. 

The  final  regulation  differs  from  the 
proposal  in  certain  respects.  The  term 
“acquire”  has  been  changed  to 
“combination.”  and  expanded  to 
include  combinations  involving 
depository  institutions  not  insured  by 
the  FDIC.  Also,  the  term  “combination" 
has  been  clarified  to  include  purchase 
and  assiunption  transactions  that 
involve  all  or  substantially  all  of  a 
depository  Institution’s  assets  or 
liabilities,  rather  than  transactions  of  a 
lesser  scope,  such  as  branch  sale 
transactions.  The  definition  of  the  term 
“combination”  reflects  the  OTS’s 
position  that  the  definition  of  the  term 
“acquire”  at  section  10(s)(3)  does  not 
preclude  a  Federal  savings  association 
from  holding  another  insured 
depository  institution  as  a  subsidiary, 
pursuant  to  a  separate  source  of 
authority  to  do  so. 

Section  10(s)(l)  of  the  HOLA  states 
that  Federal  savings  associations  may 
acquire  or  be  acquired  by  any  insured 
depository  institution,  subject  to 
sections  5(d)(3)  and  18(c)  of  the  FDIA. 
and  all  other  applicable  laws.  The  OTS 
has  concluded  that  the  reference  to 
section  5(d)(3)  of  the  FDIA  does  not 
mean  that  section  5(d)(3)  must  be 
applicable  in  order  for  a  combination 
transaction  to  be  permissible.  The  grant 
of  authority  in  section  lOfsKl)  of  the 
HOLA  to  Federal  savings  associations  to 
acquire  or  be  acquired  by  another 
insured  depository  institution  simply 
requires  that  any  Federal  savings 
association  that  proposes  such  a 
transaction  comply  with  all  applicable 
laws.  Section  10(s)(l)  was  not  intended 
to  withhold  firom  Federal  associations 
the  authority  to  engage  in  transactions 
exempted  firom  the  FIRREA  moratorium 
on  conversion  transactions  under  other 
provisions  of  the  FDIA,*  or  in 
transactions  that  are  not  subject  to  the 
moratorium  in  the  first  place  (for 
example,  because  the  transaction 


’’See,  e.^..  Section  5(d)t2)(C)  (ii)  and  (iii)  of  the 
FDLf\,  12  U.S.C.  1815(d)(2)(C)  (ii)  and  (iii). 


Federal  Register  /  Vol.  59.  No.  167  /  Tuesday,  August  30,  1994  /  Rules  and  Regulations  44619 


irwolves  two  SAIF-insured  savings 
associations,  or  occurs  after  expiration 
of  the  moratorium).  The  OTS  has 
clarified  the  final  regulation 
accordingly. 

The  final  regulation  exp>ands  the 
categories  of  depository  institutions 
with  which  Federal  stock  associations 
have  the  power  to  merge  from  only 
FDIC-insured  depository  institutions  to 
any  depository  institution.  Federal  stock 
associations  have  been  authorized  to 
acquire  or  be  acquired  by  non-FDIC 
insured  depository  institutions  in 
purchase  and  assumption  transactions 
since  1985.’^  The  OTS  has  concluded  ' 
that  continuing  to  require  such 
transactions  to  be  accomplished  through 
purchase  and  assumption  transactions, 
rather  than  through  merger  transactions 
elevates  form  over  substance,  and  may 
impose  unnecessary  expenses  and 
complications  on  Federal  stock 
associations  that  propose  to  engage  in 
transactions  with  uninsured  depository 
institutions. 

Where  a  Federal  stock  association 
proposes  to  merge  with  an  uninsured 
depKwitory  institution,  and  the  Federal 
stock  association  would  survive  the 
transaction,  the  Federal  stock 
association  would  be  required  to  seek 
approval  from  the  FDIC  under  section 
18(c)(1)  of  the  FDIA,  as  well  as  from  the 
OTS  under  the  transfer  of  assets 
regulations  at  12  CFR  563.22(c).  If  the 
F^eral  stock  association  is  not  the 
resulting  institution,  the  association 
must  obtain  OTS  approval  under  12 
CFR  563.22(c),  and  provide  any  required 
notices  to  depositors,  and  to  the  FDIC. 

B.  Combinations  Involving  Federal 
Mutual  Associations 

The  OTS  has  retained  the  prohibition 
against  Federal  mutual  associations 
combining  with  stock  form  institutions 
where  the  resulting  institution  is  not  a 
mutual  savings  association,  except 
where  the  mutual  savings  association 
converts  to  the  stock  form  of 
organization  pursuant  to  12  CFR  Part 
563b,  and  subject  to  other,  limited, 
exceptions.’® 

The  OTS  notes,  however,  that  the 
concerns  regarding  the  protection  of 
mutual  accountholders’  interests  in  the 
acquisitions  of  Federal  mutual 
associations  do  not  arise  when  the 
Federal  mutual  association  is  the 
acquiring/surviving  entity.  Accordingly, 
the  OTS  is  amending  12  CFR  546.2, 
governing  mergeis  involving  Federal 


50  FR  16071  lApril  24.  19»5). 

"The  OTS’s  recent  amendments  to  the 
conversion  regulations  generally  prohibit  merger 
conversion  transactions  except  in  certain 
supervisory  situations.  See  59  FR  22725,  2272*^^ 
227,10  (May  3. 1994). 


mutual  associations,  to  ptermit  Federal 
mutual  associations  to  merge  with  FDIC- 
insured  depository  institutions,  as  well 
as  non-FDIC  insured  depository 
institutions,  where  a  mutual  savings 
association  is  the  resulting  entity.  This 
treatment  parallels  the  treatment  of 
Federal  stock  associations.  These 
combinations  also  would  be  subject  to 
the  same  statutoiy’  and  regulatory 
approval  standards  as  apply  to  stock 
foim  associations  eng^ing  in  a 
comparable  transaction,  described 
above. 

Section  546.2  has  not  previously 
addressed  the  ability  of  Federal  mutual 
associations  to  combine  with  other 
institutions  in  purchase  and  assumption 
transactions.  The  OTS  has  amended 
§  546.2  to  provide  specific  authority  for 
Federal  mutual  associations  to  combine 
with  other  entities  in  purchase  and 
assumption  transactions,  subject  to  the 
same  limitations  that  apply  in  the  case 
of  merger  transactions  involving  Federal 
mutual  associations. 

The  OTS  has  made  technical  and 
conforming  amendments  to  12  CFR  part 
546  in  order  to  implement  these 
revisions  to  §  546.2. 

C.  Charter  Conversions  by  and  to 
Federal  Savings  Associations 

The  OTS  is  adding  12  CFR  552.2-7  to 
the  Federal  stock  savings  association 
regulations,  which  specifically  permits 
Federal  stock  savings  associations  to 
convert  to  state  or  national  banks  in  so- 
called  “Sasser”  conversions.’®  New 
§  552.2-7  provides  that  converting 
savings  associations  must  comply  with 
the  procedures  set  forth  in  new 
§  563.22(h)(1)  or  (h)(2)(ii)  of  the 
amended  merger  regulation,  which 
requires  prior  notification  to  or  approval 
of  the  OTS  in  the  manner  described  in 
Section  III.D.  below. 

The  OTS  is  amending  12  CFR  552.2- 
6  to  permit,  with  prior  OTS  approval, 
any  stock-form  depository  institution 
that  is,  or  is  eligible  to  become,  a 
member  of  a  Federal  Horae  Loan  Bank, 
to  convert  to  a  Federal  stock  savings 
association  charter.  The  depository 
institution,  at  the  time  of  the 
conversion,  must  have  deposits  insured 
by  the  FDIC  In  addition,  the  depository 
institution,  in  accomplishing  the 
conversion,  must  comply  with  all 
applicable  statutes  and  regulations. 


"The  OTS  regulations  for  Ferieral  mutual  savings 
associations  have  not  been  amended  to  authorize 
specifically  the  conversion  of  Federal  mutual 
savings  associations  to  state  mutual  savings  banlu. 
because  such  conversions  ere  speciHcally 
authorized  under  section  5(i)(3)  of  the  HOLA. 
Federal  mutual  savings  a.ssociations  proposing  to 
convert  to  state  mutual  savings  banks  ate  required 
to  notify  the  OTS  or  obtain  OTS  approval  as 
de.scribed  in  section  lU.D.,  below. 


including,  without  limitation,  the 
insurance  fund  conversion  moratorium 
provisions  set  forth  at  section  5(d)  of  the 
FDIA. 

The  OTS  has  broad  legal  authority 
with  respect  to  Federal  savings 
associations  under  section  5(a)  of  the 
HOLA.  which  authorizes  the  Director  of 
the  OTS,  under  such  regulations  as  the 
Director  may  prescribe,  to,  inter  alia. 
provide  for  the  organization, 
incorporation,  examination,  operation, 
and  regulation  of  Federal  savings 
associations.  Section  5(a)  of  the  HOLA 
provides  the  OTS  with  plenary 
authority  over  Federal  savings 
associations,  and,  as  the  Supreme  Court 
has  noted,  it  w'ould  be  difficult  for 
Congress  to  give  a  broader  mandate.'’’ 

The  OTS  notes  that  section  5(i)(l)  of 
the  HOLA  provides  specific 
authorization  for  “(ajny  savings 
association  which  is,  or  is  eligible  to 
become,  a  member  of  a  Federal  home 
loan  bank”  to  “convert  into  a  Federal 
savings  association."  subject  to  such 
regulations  as  the  Director  may 
prescribe.  Immediately  prior  to  the 
enactment  of  FIRREA.  section  5(i)(l)  of 
the  HOLA  permitted  any  “institution" 
w’hich  is,  or  is  eligible  to  become,  a 
member  of  a  Federal  home  loan  bank  to 
convert  to  a  Federal  savings  and  loan 
association  or  Federal  savings  bank, 
subject  to  the  regulations  of  the  FHLBB. 

FIRREA  revised  the  language  of 
section  5(i)(l)  of  the  HOLA  from  any 
“institution”  which  is,  or  is  eligible  to 
become,  a  member  of  a  Federal  home 
loan  bank,  to  any  “savings  association” 
that  met  such  criteria.  However,  the 
OTS's  review  of  the  legislative  history'  of 
FIRREA  has  revealed  no  intent  on  the 
part  of  Congress  in  the  FIRREA  to  limit 
the  types  of  depository  institutions  that 
may  conv'ert  to  a  Federal  savings 
association  charter.  Instead,  it  appears 
that  the  change  in  the  “institution" 
terminology  in  section  5(i)(l)  of  the 
HOLA  was  inadvertent,  and  occurred 
when  the  term  “insured  institution,” 
occurring  throughout  the  HOLA,  was 
changed  in  FIRREA  to  “savings 
association.”  Accordingly,  the  use  of  the 
OTS’s  authority  under  section  5(a)  of 
the  HOI  A  to  broaden  the  class  of 
depository  institutions  that  are  eligible 
for  a  Federal  charter  is  not  inconsistent 
with  the  FIRREA  amendments  to  section 
5(i)(l)ofthe  HOLA. 

New  section  552.2-6  enables 
commercial  banks  and  other  depository 
institutions  to  accomplish  directly  what 
they  have  previously  been  able  to 


"  See  Fidelity  reaera,  baxirtys  and  U>an 
Association  v.  de  la  Cuesta.  458  U.S.  141.  161 
(1982)  (scope  of  authority  of  the  Ferieral  Home  Loan 
Bank  Board,  the  predecessor  agency  to  the  OTS). 
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accomplish  indirectly.  For  example,  in 
many  cases,  a  state  bank  or  other 
depository  institution  may,  under  state 
law,  convert  to  a  state-chartered  savings 
bank,  or  a  state-chartered  savings 
association,  which  may,  consistent  with 
state  law  and  section  5(i)  of  the  HOLA 
(or,  in  some  cases,  section  5(o)  of  the 
HOLA),  convert  to  a  Federal  savings 
association  or  a  Federal  savings  bank. 
Similarly,  a  commercial  bank  or  other 
depository  institution  may  cause  the 
chartering  of  a  Federal  association,  and 
then  transfer  its  assets  and  liabilities  to 
the  savings  association. 

The  OTS  believes  that  federal  statutes 
should  be  interpreted  and  applied  in  a 
manner  consistent  with  their  purpose. 

In  so  doing,  the  substance,  not  merely 
the  form  of  a  transaction,  is  key.  It  is 
clear  that  no  federal  statutory  barrier 
exists  to  the  ultimate  accomplishment  of 
conversions  of  depository  institutions  to 
Federal  thrift  charters,  provided  that  all 
applicable  chartering  and  insurance 
requirements  are  met.  Thus,  absent 
compelling  reasons  to  the  contrary,  to 
read  the  HOLA  as  implicitly  requiring  a 
multi-step  process  to  accomplish  these 
types  of  charter  conversions  would 
impose  unnecessary  expenses  and 
complications  upon  depository 
institutions  that  wish  to  operate  as 
Federal  savings  associations. 

The  classes  of  depository  institutions 
that  are  permitted  to  convert  to  a 
Federal  stock  association  charter  under 
§  552.2-6  is  broader  than  set  forth  in  the 
proposed  version  of  the  regulation, 
which  addressed  only  conversions  by 
FDIC-insured  depository  institutions. 
The  OTS  believes  that  there  are  no 
compelling  legal  or  policy  reasons  why 
stock-form  depository  institutions  not 
insured  by  the  FDIC  should  not  be 
permitted  to  convert  directly  to  a 
Federal  savings  association.^®  However, 
these  institutions  must  meet  the 
requirements  for  Federal  Home  Loan 
Bank  membership,  receive  FDIC 
insurance  of  accounts  prior  to 
consummation  of  the  conversion,  and 
otherwise  comply  with  all  applicable 
statutes  and  regulations. 

Applications  filed  under  revised 
§  552.2-6  must  comply  with  §  552.2-1 
and  other  sections  in  part  552  regarding 
establishment  of  a  Federal  thrift  charter. 


'“The  OTS  is  not,  at  this  time,  adopting  a 
corresponding  regulation  that  would  authorize 
mutual-form  depository  institutions  to  convert  to 
Federal  mutual  savings  associations.  The  OTS  may, 
in  the  future,  consider  promulgating  a  regulation 
authorizing  such  conversions.  The  OTS  notes, 
however,  that  mutual-form  state  chartered  savings 
banks  that  are  insured  by  the  Bank  Insurance  Fund 
are  authorized  to  convert  to  Federal  mutual  savings 
banks,  pursuant  to  section  5(o)  of  the  HOLA. 


D.  Application  Processing 

As  noted,  the  FDIA  requires  prior 
OTS  approval  of  combinations  between 
savings  associations  and  other  types  of 
FDIC-insured  depository  institutions 
where  the  acquiring,  assuming,  or 
resulting  institution  is  a  savings 
association.  In  such  transactions,  the 
OTS  will  continue  to  require  an 
application  under  amended  §  563.22(a). 

Under  previous  regulations,  any 
savings  association  that  proposed  to 
convert  to  a  bank  in  a  Sasser  transaction 
or  be  acquired  by  a  bank  in  an  Oakar 
transaction  was  required  to  file  a 
transfer  of  assets  application  with  the 
OTS.’®  The  OTS  continues  to  believe 
that  an  application  process  requiring 
prior  written  approval  is  necessary  in 
certain  situations,  discussed  below. 
However,  with  respect  to  Oakar 
transactions  and  other  combinations 
between  a  thrift  and  a  bank  in  which  no 
•savings  association  survives,  the  OTS’s 
experience  has  indicated  that  a 
notification  requirement  would  be 
sufficient.  The  OTS  will  advise  the 
appropriate  Federal  banking  agency  of 
any  supervisory  concerns,  enforcement 
actions  and  other  relevant  information 
regarding  the  institution. 

Any  savings  association  that  proposes 
to  convert  to  a  bank  charter  in  a  Sasser 
conversion  must  file  a  notification  or 
application  with  the  OTS,  depending  on 
whether  the  savings  association  meets 
the  requirements  for  expedited 
treatment  under  §  516.3(a).  Specifically, 
savings  associations  that  qualify  for 
expedited  treatment  under  §  516.3(a)(1) 
will  be  eligible  to  use  the  notification 
procedure  set  forth  at  §  563.22(h)(1)  in 
order  to  engage  in  a  Sasser  conversion. 
Savings  associations  that  do  not  qualify 
for  such  treatment  will  be  required  to 
file  an  application  in  order  to  engage  in 
a  Sasser  conversion.  Such  applications 
will  be  subject  to  the  general  application 
processing  timefirames.^®  The  OTS  notes 
that  this  procedure  represents  a 
significant  reduction  in  burden  ft'om  the 
prior  procedures,  under  which  every 
savings  association  that  proposed  to 
undertake  a  Sasser  conversion  was 
required  to  file  a  detailed  application. 

In  evaluating  applications  proposing 
Sasser  conversions,  the  OTS  will  assess 
the  applicable  factors  set  forth  in 


'»12  CFR  563.22(b)  (1993). 

^“The  proposal  included  a  notification 
requirement  for  all  savings  associations  undertaking 
a  Sasser  transaction.  Based  on  additional 
experience,  the  OTS  is  requiring  an  application 
from  savings  associations  that  fail  to  qualify  for 
expedited  processing  and  propose  to  undertake  a 
Sasser  transaction,  because  such  associations  may, 
in  certain  cases,  present  compliance  or  safety  and 
soundness  concerns  that  may  warrant  denial  or 
conditioning  of  the  application. 


§  563.22(d)(1),  and  whether  the 
conversion  may  have  a  negative  effect 
on  the  safety  and  soundness  of  the 
association  or  present  a  risk  to  the 
appropriate  deposit  insurance  fund. 

Sections  563.22(b)  and  (c)  have  been 
amended  and  a  new  §  563.22(h)  has 
been  added  to  the  regulations  setting 
forth  special  requirements  and 
procedures  for  transactions  subject  to 
§§563.22  (b)  and  (c). 

Specifically,  amended  §  563.22(b)(1) 
of  the  final  rule  requires  prior 
notification  to  the  OTS  in  accordance 
with  new  §  563.22(h)(1)  of  Sasser 
conversions  of  savings  associations  that 
meet  the  criteria  for  expedited  treatment 
under  §  516.3(a),  and  combinations 
between  savings  associations  and  FDIC- 
insured  depository  institutions  (such  as 
Oakar  transactions)  where  no  savings 
association  will  survive  consummation 
of  the  transaction.  The  notification  must 
be  submitted  at  least  30  days  prior  to  the 
effective  date  of  the  conversion  or 
combination,  but  not  later  than  the  date 
on  which  an  application  relating  to  the 
proposed  transaction  is  filed  with  the 
primary  regulator  of  the  resulting 
association.  The  rule  also  provides  that, 
upon  request  or  on  its  own  initiative, 
the  OTS  may  shorten  the  30-day  prior 
notification  period. 

New  §  563.22(h)(1)  requires  the 
submission  of  either  a  letter  describing 
material  information  regarding  the 
transaction  or  a  copy  of  a  filing 
submitted  to  the  regulatory  agency  of 
the  resulting  institution  that  must 
approve  the  transaction.  The  rule  does 
not  require  OTS  approval  or  clearance 
of  such  transactions  prior  to  their 
consummation. 

Given  the  amendments  to  §  563.22(b), 
the  OTS  has  determined  that  it  is 
appropriate  to  revise  its  application 
requirements  for  voluntary  dissolutions 
of  Federal  associations  set  forth  at  12 
CFR  546.4.  Amended  §  546.4  provides 
that  Federal  associations  that  combine 
with  a  bank  in  a  purchase  and 
assumption  transaction  will  not  he 
required  to  file  a  voluntary  dissolution 
application  where  the  transaction 
involves  the  transfer  of  all  of  the  Federal 
association’s  assets  and  liabilities.  The 
OTS  has  determined  that  requiring  a 
voluntary  dissolution  application  would 
have  eliminated  any  streamlining 
arising  from  the  notification  process  in 
those  circumstances.  The  Federal  stock 
association  will  still  be  required  under 
§  552.13  to  surrender  its  charter  upon 
completion  of  the  transaction. 

Amended  §  563.22(c)  requires  prior 
notice  or  application  to  the  OTS  in 
accordance  with  new  §  563.22(h)(2)  for 
the  following  categories  of  transactions: 
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(1)  Purchases  of  assets  by  a  savings 
association  that  do  not  require  OTS 
approval  under  the  BMA  and 

§  5n3.22(a): 

(2)  Bulk  sales  of  less  than  all  or 
substantially  all  of  the  assets  of  a 
savings  association; 

(3)  Transactions  in  which  a  savings 
association  transfers  loss  than  all  or 
substantially  all  of  its  deposit  liabilities 
to  a  bank  or  other  depositoiy  institution; 

(4)  Bulk  assumptions  or  transfers  of 
non-deposit  liabilities  by  a  savings 
association;  and 

(5)  Combinations  involving  savings 
associations  and  depository  institutions 
other  than  insured  depository 
institutions. 

The  OTS  beheves  that  an  abbreviated 
procedure  is  appropriate  for  these  types 
of  transactions,  provided  that  the 
savings  association  is  well  capitalized, 
and  otherwise  qualifies  for  “expedited 
treatment”  under  part  516.  Accordingly, 
under  new  §  563.22(h)(2)(i),  an 
expedited  notice  procedure  is  available 
for  all  five  of  the  foregoing  categories  of 
transactions  where  all  constituent 
savings  associations  meet  the  conditions 
for  “expedited  treatment”  under  12  CFR 
516.3(a).  Notices  under  this  provision  of 
the  rule  would  be  deemed  approved 
automatically  30  days  after  receipt, 
unless  the  OTS  determines  that  an 
application  is  required.^i 

Under  new  §§  563.22(h)(2)(ii)  and 
563.22(h)(2}(iii),  a  standard  application 
procedure  must  be  followed  where  any 
constituent  savings  association  docs  not 
meet  the  criteria  for  “expedited 
treatment”  under  §  516.3(a).  or  w'here  a 
notice  filed  under  §  563.22(h)(2)(i)  is 
incomplete  or  otherwise  does  not  satisfy 
the  notice  requirements.  These 
applications  will  be  subject  to  the 
“standard”  review  periods  set  forth  in 
part  516,  with  certain  exceptions.  As 
with  other  applications,  the  OTS  Is 
required  to  notify  an  applicant  within 
30  calendar  days  after  proper 
submission  of  an  application  whether  it 
is  “sufficient”  or  “complete,”  and  what 
additional  information  is  required,  if 
any,  in  order  to  render  the  submission 
sufficient,  or  that  the  submission  is 
materially  deficient  and  will  not  be 
processed.22  In  addition,  the  60-day 
period  for  review  for  an  application 
under  these  provisions  commences  on 
the  date  the  OTS  determines  the 
application  to  be  sufficient 

As  is  the  case  with  respect  to  any  notice 
receiving  expedited  treatment  under  §  516.3(a).  the 
OTS  may  impose  appropriate  conditions  in 
connection  with  acceptwee  of  a  notice  under  new 
§563.22(hM2Mi). 

”12  CFR  516.2(c). 

”  12  CFR  516.2(d). 


Under  part  516,  the  OTS  may  extend 
the  application  review  period  for  an 
additional  30-day  period  upon  notice  to 
the  applicant.^-*  Part  516  also  permits 
the  OTS  to  extend  the  review  period  in 
cases  involving  a  significant  issue  of  law 
or  policy  or  where  a  protest  has  been 
filed  under  the  CRA.^s  However, 
consistent  with  new  section  10(s)(2)  of 
the  HOLA,  new  §  563.22(d)(4)  and 
(h)(2)(iii)  of  the  rule  specifically  provide 
that  the  60-day  review  period  for  an 
Oakar  application  may  be  extended  for 
up  to  30  days  only  if  the  OTS 
determines  that  the  applicant  has  failed 
to  furnish  information  requested  by  the 
OTS,  or  if  the  information  furnished  is 
substantially  inaccurate. 

E.  Technical  Amendments 

The  final  rule  amends  the  definitional 
provisions  of  §§  552.13  and  563.22  of 
the  regulations  to  reflect  the  expanded 
authority  conferred  by  new  section  10(s) 
of  the  HOLA.  In  addition,  as  noted 
above,  the  final  rule  makes  additional 
technical  and  conforming  changes 
throughout  these  sections  to  simplify 
and  clarify  the  application  and  notice 
procedures  applicable  to  all  mergers  and 
other  combinations  involving  savings 
associations. 

Regulatory  Flexibility  Act 

Pursuant  to  Section  605(b)  of  the 
Regulatory  Flexibility  Act,  it  is  certified 
that  this  rule  will  not  have  a  significant 
economic  impiact  on  a  substantial 
number  of  small  entities.  Accordingly,  a 
final  Regulatory  Flexibility  Analysis  is 
not  required. 

Executive  Order  12866 

The  OTS  has  determined  that  this  rule 
does  not  constitute  a  “significant 
regulatory  action”  for  purposes  of 
Executive  Order  12866. 

Paperwork  Reduction  Act 

The  collection  of  information 
contained  in  §  563.22(a)  has  been 
submitted  to  and  approved  by  the  Office 
of  Management  and  Budget  (OMB) 
under  OMB  Control  No.  1550-0016  in 
accordance  with  the  requirements  of  the 
Paperwork  Reduction  Act  (PRA)  (44 
U.S.C.  3504(h)). 

Estimated  burden  for  OMB  Control  No. 

1550-0016: 

Estimated  number  of  respondents:  90 
Estimated  number  of  annual  responses 

per  respondent:  1 
Estimated  number  of  hours  per 

response:  36 

Estimated  total  annual  reporting  burden: 

3240 

12  (TR  516.2(e). 

» 12  CFR  516.2(f). 


The  collections  of  information 
contained  in  §  563.22  (b)  and  (c)  have 
changed  since  being  submitted  to  and 
approved  by  OMB.  in  connection  with 
the  proposal,  under  OMB  Control  No. 
1550-0025  in  accordance  with  the 
requirements  of  the  PRA.  Accordingly, 
the  collections  of  information  at 
§  563.22  (b)  and  (c)  have  been 
resubmitted  and  approved  by  OMB 
under  44  U.S.C.  3507. 

Estimated  burden  for  OMB  Control  No. 
1550-0025: 

Estimated  number  of  respondents:  135 
Estimated  number  of  annual  responses 
per  respondent:  1 
Estimated  number  of  hours  per 
response:  4.04 

Estimated  total  annual  reporting  burden: 
545 

The  collections  of  information  are 
needed  by  OTS  to  determine  whether 
proposed  transactions  regarding  mergers 
and  transfer  of  asset  and  liability 
transactions  involving  banks  and  thrifts 
comply  with  applicable  state  and 
Federal  laws  and  OTS  regulations  and 
policies,  and  whether  these  transactions 
will  have  an  adverse  affect  on  the  risk 
exposure  of  the  Savings  Association 
Insurance  Fund. 

Comments  concerning  the  accuracy  of 
these  estimates  and  suggestions  for 
reducing  this  burden  should  be  directed 
to  Office  Management  and  Budget. 
Paperwork  Reduction  Project  (1550). 
Washington.  DC  20503. 

List  of  Subjects 
12  CFR  Part  506 

Reporting  and  recordkeeping 
requirements. 

12  CFR  Part  546 

Reporting  and  recordkeeping 
requirements.  Savings  associations. 

12  CFR  Part  552 

Reporting  and  recordkeeping 
requirements.  Savings  associations. 
Securities. 

12  CFR  Part  563 

Accounting.  Crime,  Currency, 
Investments,  Mortgages,  Reporting  and 
recordkeeping  requirements.  Savings 
associations.  Securities.  Surety  bonds. 

12  CFR  Part  571 

Accounting,  Conflicts  of  interest. 
Investments,  Reporting  and 
recordkeeping  requirements.  Savings 
a.ssociations. 

12  CFR  Part  574 

Administrative  practice  and 
procedure.  Holding  companies. 
Reporting  and  recordkeeping 
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requirements,  Savings  associations. 
Securities. 

12  CFR  Part  575 

Capital,  Holding  companies. 

Reporting  and  recordkeeping 
requirements.  Savings  associations, 
Securities. 

Accordingly,  the  Director  of  the  OTS 
hereby  amends  parts  506,  546,  552,  563, 
571,  574,  and  575,  chapter  V,  title  12, 
Code  of  Federal  Regulations,  as  set  forth 
below: 

Subchapter  A— Organization  and 
Procedures 

PART  506— INFORMATION 
COLLECTION  REQUIREMENTS  UNDER 
THE  PAPERWORK  REDUCTION  ACT 

1.  The  authority  citation  for  part  506 
continues  to  read  as  follows: 

Authority;  44  U.S.C.  3501  et  seq. 

2.  Section  506.1  is  amended  by 
removing  three  entries  from  the  table  in 
paragraph  (b)  to  read  as  follows: 

§  506.1  0MB  control  numbers  assigned 
pursuant  to  the  Paperwork  Reduction  Act 


(b)  Display. 

12  CFR  part  or  section  where 
kjentified  and  described 


Current 
0MB  corv 
trol  No. 


516.1(b) .  1550-0056 


563.100 

563.101 


1550-0078 

1550-0078 


Subchapter  C — Regulations  for  Federal 
Savings  Associations 

PART  546— MERGER,  DISSOLUTION, 
REORGANIZATION  AND  CONVERSION 

3.  The  authority  citation  for  part  546 
is  revised  to  read  as  follows: 

Authority:  12  U.S.C.  1462, 14B2a,  1463. 
1464,  1467a,  2901  et  seq. 

4.  Section  546.1  is  revised  to  read  as 
follows: 

§  546.1  Definitions. 

The  terms  used  in  §§  546.2  and  546.3 
shall  have  the  same  meaning  as  set  forth 
in  §§  552.13(b)  and  563.22(g)  of  this 
chapter. 

5.  Section  546.2  is  revised  to  read  as 
follows: 


§  546.2  Procedure;  effective  date. 

(a)  A  Federal  mutual  savings 
association  may  combine  with  any 
depository  institution,  provided  that: 

(1)  The  combination  is  in  compliance 
with,  and  receives  all  approvals 
required  under,  any  applicable  statutes 
and  regulations: 

(2)  Any  resulting  Federal  savings 
association  meets  the  requirements  for 
Federal  Home  Loan  Bank  membership 
and  insurance  of  accounts; 

(3)  In  the  case  of  a  combination  with 
a  bank  that  is  a  member  of  the  Bank 
Insurance  Fund,  any  resulting  Federal 
savings  association  conforms  to  the 
requirements  of  sections  5(c)  and  10(m) 
of  the  Home  Owners’  Loan  Act  under 
the  standards  set  forth  in  section  5(c)(5) 
of  the  Home  Owners’  Loan  Act,  and  in 
the  case  of  a  combination  with  any  other 
depository  institution,  any  resulting 
Federal  savings  association  conforms 
within  the  time  prescribed  by  the  OTS, 
to  the  requirements  of  section  5(c)  of  the 
Home  Owners’  Loan  Act;  and 

(4)  The  resulting  institution  shall  be  a 
mutually  held  savings  association, 
unless: 

(i)  The  transaction  involves  a 
supervisory  merger; 

(ii)  The  transaction  is  approved  under 
part  563b  of  this  chapter;  or 

(iii)  The  transaction  involves  a 
transfer  in  the  context  of  a  mutual 
holding  company  reorganization  under 
section  10(o)  of  the  Home  Owners’  Loan 
Act. 

(b)  Each  Federal  mutual  savings 
association,  by  a  two-thirds  vote  of  its 
board  of  directors,  shall  approve  a  plan 
of  combination  evidenced  by  a 
combination  agreement.  The  agreement 
shall  state: 

(1)  That  the  combination  shall  not  be 
effective  unless  and  until  the 
combination  receives  any  necessary 
approval  from  the  Office  pursuant  to 

§  563.22  (a)  or  (c),  or  in  the  case  of  a 
transaction  requiring  a  notice  pursuant 
to  §  563.22(c),  the  notice  has  been  filed, 
and  the  appropriate  period  of  time  has 
passed  or  the  OTS  has  advised  the 
parties  that  it  will  not  disapprove  the 
transaction; 

(2)  Which  constituent  institution  is  to 
be  the  resulting  institution; 

(3)  The  name  of  the  resulting 
institution; 

(4)  The  location  of  the  home  office 
and  any  other  offices  of  the  resulting 
institution; 

(5)  The  terms  and  conditions  of  the 
combination  and  the  method  of 
effectuation; 

(6)  Any  charter  amendments,  or  the 
new  charter  in  the  combination; 


(7)  The  basis  upon  which  the 
resulting  institution’s  savings  accounts 
will  be  issued: 

(8)  If  the  Federal  mutual  savings 
association  is  the  resulting  institution, 
the  number,  names,  residence 
addresses,  and  terms  of  directors; 

(9)  The  effect  upon  and  assumption  of 
any  liquidation  account  of  a 
disappearing  institution  by  the  resulting 
institution;  and 

(10)  Such  other  provisions, 
agreements,  or  understandings  as  relate 
to  the  combination. 

(c)  Prior  written  notification  to,  notice 
to,  or  prior  written  approval  of,  the 
Office  pursuant  to  §  563.22  of  this 
chapter  is  required  for  every 
combination.  In  the  case  of  applications 
and  notices  pursuant  to  563.22  (a)  or  (c), 
the  Office  shall  apply  the  criteria  set  out 
in  §  563.22  of  this  chapter  and  shall 
impose  any  conditions  it  deems 
necessary  or  appropriate  to  ensure 
compliance  with  those  criteria  and  the 
requirements  of  this  chapter. 

(d)  Where  the  resulting  institution  is 
a  Federal  mutual  savings  association, 
the  Office  may  approve  a  temporary 
increase  in  the  number  of  directors  of 
the  resulting  institution  provided  that 
the  association  submits  a  plan  for 
bringing  the  board  of  directors  into 
compliance  with  the  requirements  of 
§  544.1  of  this  chapter  within  a 
reasonable  period  of  time. 

(e)  Notwithstanding  any  other 
provision  of  this  part,  the  Office  may 
require  that  a  plan  of  combination  be 
submitted  to  the  voting  members  of  any 
of  the  mutual  savings  associations  that 
are  constituent  institutions  at  a  duly 
called  meeting(s),  and  that  the  plan,  to 
be  effective,  be  approved  by  such  voting 
members. 

(f)  A  conservator  or  receiver  for  a 
Federal  mutual  savings  association  may 
combine  the  association  with  another 
insured  depository  institution  without 
submitting  the  plan  to  the  association’s 
board  of  directors  or  members  for  their 
approval. 

(g)  If  a  plan  of  combination  provides 
for  a  resulting  Federal  mutual  savings 
association’s  name  or  location  to  be 
changed,  its  charter  shall  be  amended 
accordingly.  If  the  resulting  institution 
is  a  Federal  mutual  savings  association, 
the  effective  date  of  the  combination 
shall  be  the  date  specified  in  the 
approval;  if  the  resulting  institution  is 
not  a  Federal  savings  association,  the 
effective  date  shall  be  that  prescribed 
under  applicable  law.  Approval  of  a 
merger  automatically  cancels  the 
Federal  charter  of  a  Federal  association 
that  is  a  disappearing  institution  as  of 
the  effective  date  of  merger,  and  the 
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association  shall,  on  that  date,  surrender 
its  charter  to  the  Office. 

6.  Section  546.3  is  revised  to  read  as 
follows: 

§  546.3  Transfer  of  assets  upon  merger  or 
consolidation. 

On  the  effective  date  of  a  merger  or 
consolidation  in  which  the  resulting 
institution  is  a  Federal  association,  all 
assets  and  property  of  the  disappearing 
institutions  shall  immediately,  without 
any  further  act,  become  the  property  of 
the  resulting  institution  to  the  same 
extent  as  they  were  the  property  of  the 
disappearing  institutions,  and  the 
resulting  institution  shall  be  a 
continuation  of  the  entity  which 
absorbed  the  disappearing  institutions. 
All  rights  and  obligations  of  the 
disappearing  institutions  shall  remain 
unimpaired,  and  the  resulting 
institution  shall,  on  the  effective  date  of 
the  merger  or  consolidation,  succeed  to 
all  those  rights  and  obligations,  subject 
to  the  Home  Owners’  Loan  Act  and 
other  applicable  statutes. 

7.  Section  546.4  is  amended  by 
adding  a  sentence  to  the  end  of  the 
concluding  text  of  the  section  to  read  as 
follows: 

§  546.4  Voluntary  dissolution. 
***** 

*  *  *  A  Federal  savings  association  is 
not  required  to  obtain  approval  under 
this  section  where  the  federal  savings 
association  transfers  all  of  its  assets  and 
liabilities  to  a  bank  in  a  transaction  that 
is  subject  to  §  563.22(b)  of  this  chapter. 

PART  552— INCORPORATION, 
ORGANIZATION,  AND  CONVERSION 
OF  FEDERAL  STOCK  SAVINGS 
ASSOCIATIONS 

8.  The  authority  citation  for  part  552 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1462, 1462a,  1463, 
1464, 1467a. 

9.  Section  552.2-6  is  revised  to  read 
as  follows: 

§  552.2-6  Conversion  from  stock  form 
depository  institution  to  Federal  stock 
association. 

With  the  approval  of  the  Office,  any 
stock  depository  institution  that  is,  or  is 
eligible  to  become,  a  member  of  a 
Federal  Home  Loan  Bank,  may  convert 
to  a  Federal  stock  association,  provided 
that  the  depository  institution,  at  the 
time  of  the  conversion,  has  deposits 
insured  by  the  Federal  Deposit 
Insurance  Corporation,  and  provided 
further,  that  the  depository  institution, 
in  accomplishing  the  conversion, 
complies  with  all  applicable  statutes 
and  regulations,  including,  without 
limitation,  section  5(d)  of  the  Federal 


Deposit  Insurance  Act.  The  resulting 
Federal  stock  association  must  conform 
within  the  time  prescribed  by  the  OTS 
to  the  requirements  of  section  5(c)  of  the 
Home  Owners’  Loan  Act.  For  purposes 
of  this  section,  the  term  “depository 
institution’’  shall  have  the  meaning  set 
forth  at  12  CFR  552.13(b). 

10.  Section  552.2-7  is  added  to  read 
as  follows: 

§  552.2-7  Conversion  to  National  banking 
association  or  State  bank. 

A  Federal  stock  association  may 
convert  to  a  National  banking 
association  or  a  State  bank  after  filing  a 
notification  or  application,  as 
appropriate,  with  the  Office  in 
accordance  with  the  applicable 
provisions  of  §  563.22(b)  of  this  chapter 

11.  Section  552.13  is  amended  by 
revising  paragraphs  (a)  through  (f), 

(h)(1),  (h)(2)  introductory  text,  (h)(2)(iii), 
(h)(2){iv),  and  (j)  through  (1);  and  by 
removing  and  reserving  paragraph  (g),  to 
read  as  follows: 

§  552.13  Combinations  involving  Federal 
stock  associations. 

(a)  Scope  and  authority.  Federal  stock 
associations  may  enter  into 
combinations  only  in  accordance  with 
the  provisions  of  this  section,  sections 
5(d)  and  18(c)  of  the  Federal  Deposit 
Insurance  Act,  sections  5(d)(3)(A)  and 
10(s)  of  the  Home  Owners’  Loan  Act, 
and  §  563.22  of  this  chapter. 

(b)  Definitions.  The  following 
definitions  apply  to  §§  552.13  and 
552.14  of  this  part: 

(1)  Combination.  A  merger  or 
consolidation  with  another  depository 
institution,  or  an  acquisition  of  all  or 
substantially  all  of  the  assets  or 
assumption  of  all  or  substantially  all  of 
the  liabilities  of  a  depository  institution 
by  another  depository  institution. 
Combine  means  to  be  a  constituent 
institution  in  a  combination. 

(2)  Consolidation.  Fusion  of  two  or 
more  depository  institutions  into  a 
newly-created  depository  institution. 

(3)  Constituent  institution.  Resulting, 
disappearing,  acquiring,  or  transferring 
depository  institution  in  a  combination. 

(4)  Depository  institution  means  any 
commercial  bank  (including  a  private 
bank),  a  savings  bank,  a  trust  company, 
a  savings  and  loan  association,  a 
building  and  loan  association,  a 
homestead  association,  a  cooperative 
bank,  an  industrial  bank  or  a  credit 
union,  chartered  in  the  United  States 
and  having  its  principal  office  located  in 
the  United  States. 

(5)  Disappearing  institution.  A 
deporitory  institution  whose  corporate 
existence  does  not  continue  after  a 
combination. 


(6)  Merger.  Uniting  two  or  more 
depository  institutions  by  the  transfer  of 
all  property  rights  and  franchises  to  the 
resulting  depository  institution,  which 
retains  its  corporate  identity. 

(7)  Mutual  savings  association.  Any 
savings  association  organized  in  a  form 
not  requiring  non-withdrawable  stock 
under  Federal  or  State  law. 

(8)  Resulting  institution.  The 
depository  institution  whose  corporate 
existence  continues  after  a  combination. 

(9)  Savings  association  has  the  same 
meaning  as  defined  in  §  561.43  of  this 
chapter. 

(10)  State.  Includes  the  District  of 
Columbia,  Commonwealth  of  Puerto 
Rico,  and  States,  territories,  and 
possessions  of  the  United  States. 

(11)  Stock  association.  Any  savings 
association  organized  in  a  form 
requiring  non-withdrawable  stock. 

(c)  Forms  of  combination.  A  Federal 
stock  association  may  combine  with  any 
depository  institution,  provided  that: 

(1)  The  combination  is  in  compliance 
with,  and  receives  all  approvals 
required  under,  any  applicable  statutes 
and  regulations; 

(2)  Any  resulting  Federal  savings 
association  meets  the  requirements  for 
Federal  Home  Loan  Bank  membership 
and  insurance  of  accounts; 

(3)  In  the  case  of  a  combination  with 
a  bank  that  is  a  member  of  the  Bank 
Insurance  Fund,  any  resulting  Federal 
savings  association  conforms  to  the 
requirements  of  sections  5(c)  and  10(m) 
of  the  Home  Owmers’  Loan  Act  under 
the  standards  set  forth  in  section  5(c)(5) 
of  the  Home  Owners’  Loan  Act,  and  in 
the  case  of  a  combination  with  any  other 
depository  institution,  any  resulting 
Federal  savings  association  conforms 
within  the  time  prescribed  by  the  OTS 
to  the  requirements  of  section  5(c)  of  the 
Home  Owners’  Loan  Act;  and 

(4)  If  any  constituent  savings 
association  is  a  mutual  savings 
association,  the  resulting  institution 
shall  be  mutually  held,  unless: 

(i)  The  transaction  involves  a 
supervisory  merger; 

(ii)  The  transaction  is  approved  under 
part  563b  of  this  chapter; 

(iii)  The  transaction  involves  an 
interim  Federal  stock  association  or  an 
interim  State  stock  savings  association; 
or 

(iv)  The  transaction  involves  a 
transfer  in  the  context  of  a  mutual 
holding  company  reorganization  under 
section  10(o)  of  Ae  Home  Owners’  Loan 
Act. 

(d)  Combinations.  Prior  written 
notification  to,  notice  to,  or  prior 
vmtten  approval  of,  the  Office  pursuant 
to  §  563.22  of  this  chapter  is  required  for 
every  combination.  In  the  case  of 
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applications  and  notices  pursuant  to 
§  563.22  (a)  cr  (c),  the  Office  shall  apply 
the  criteria  set  out  in  §  563.22  of  this 
chapter  and  shall  impose  any  conditions 
it  deems  necessary  or  appropriate  to 
ensure  compliance  with  those  criteria 
and  the  requirements  of  this  chapter. 

(e)  Approval  of  the  board  of  directors. 
Before  filing  a  notice  or  application  for 
any  combination  involving  a  Federal 
stock  association,  the  combination  shall 
be  approved: 

(1)  By  a  two-thirds  vote  of  the  entire 
board  of  each  constituent  Federal 
savings  association;  and 

(2)  As  required  by  other  applicable 
Federal  or  state  law,  for  other 
constituent  institutions. 

(f)  Combination  agreement.  All  terms, 
conditions,  agreements  or 
understandings,  or  other  provisions 
with  respect  to  a  combination  involving 
a  Federal  savings  association  shall  be  set 
forth  fully  in  a  written  combination 
agreement.  The  combination  agreement 
shall  state; 

(1)  That  the  combination  shall  not  be 
effective  unless  and  until: 

(1)  The  combination  receives  any 
necessary  approval  from  the  Office 
pursuant  to  §  563.22  (a)  or  (c); 

(ii)  In  the  case  of  a  transaction 
requiring  a  notification  pursuant  to 
§  563.22(b),  notification  has  been 
provided  to  the  OTS;  or 

(iii)  In  the  c-ase  of  a  transaction 
requiring  a  notice  pursuant  to 

§  563.22(c),  the  notice  has  been  filed, 
and  the  appropriate  period  of  time  has 
passed  or  the  OTS  has  advised  the 
parties  that  it  will  not  disapprove  the 
transaction; 

(2)  Which  constituent  institution  is  to 
be  the  resulting  institution; 

(3)  The  name  of  the  resulting 
institution; 

(4)  The  location  of  the  home  office 
and  any  other  offit»s  of  the  resulting 
institution; 

(5)  The  terms  and  conditions  of  the 
combination  and  the  method  of 
effectuation; 

(6)  Any  charter  amendments,  or  the 
new  charter  in  the  combination; 

(7)  The  basis  upon  which  the  savings 
accounts  of  the  resulting  institution 
shall  be  issued; 

(8)  If  a  Federal  association  is  the 
resulting  institution,  the  number, 
names,  residence  addresses,  and  terms 
of  directors; 

(9)  The  effect  upon  and  assumption  of 
any  liquidation  account  of  a 
disappearing  institution  hy  the  resulting 
institution;  and 

(10)  Such  other  provisions, 
agreements,  or  un^rstandings  as  relate 
to  the  combination. 

(g)  (Reserved) 


(h)  Approval  by  stockholders — (1) 
General  rule.  Except  as  otherwise 
provided  in  this  section,  an  affirmative 
vote  of  two-thirds  of  the  outstanding 
voting  stock  of  any  constituent  Federal 
savings  association  shall  be  required  for 
approval  of  the  combination  agreement. 

If  any  class  of  shares  is  entitled  to  vote 
as  a  class  pursuant  to  §  552.4  of  this 
part,  an  affirmative  vote  of  a  majority  of 
the  shares  of  each  voting  class  and  two- 
thirds  of  the  total  voting  shares  shall  be 
required.  The  required  vote  shall  be 
taken  at  a  meeting  of  the  savings 
association. 

(2)  General  exception.  Stockholders  of 
the  resulting  Federal  stock  association 
need  not  authorize  a  combination 
agreement  if: 

«  *  *  *  * 

(iii)  Each  share  of  stock  outstanding 
immediately  prior  to  the  effective  date 
of  the  combination  is  to  be  an  identical 
outstanding  share  or  a  treasury  share  of 
the  resulting  Federal  stock  association 
after  such  effective  date;  and 

(iv)  Either: 

(A)  No  shares  of  voting  stock  of  the 
resulting  Federal  stock  association  and 
no  securities  convertible  into  such  stock 
are  to  be  issued  or  delivered  under  the 
plan  of  combination,  or 

(B)  The  authorized  unissued  shares  or 
the  treasury  shares  of  voting  stock  of  the 
resulting  Federal  stock  association  to  be 
issued  or  delivered  under  the  plan  of 
combination,  plus  those  initially 
issuable  upon  conversion  of  any 
securities  to  be  issued  or  delivered 
under  such  plan,  do  not  exceed  15%  of 
the  total  shares  of  voting  stock  of  such 
association  outstanding  immediately 
prior  to  the  effective  date  of  the 
combination. 

***** 

(j)  Articles  of  combination.  (1) 
Following  stockholder  approval  of  any 
combination  in  which  a  Federal  savings 
association  is  the  resulting  institution, 
articles  of  combination  shall  be 
executed  in  duplicate  by  each 
constituent  institution,  by  its  chief 
executive  officer  or  executive  vice 
president  and  by  its  secretary  or  an 
assistant  secretary,  and  verified  by  one 
of  the  officers  of  each  institution  signing 
such  articles,  and  shall  set  forth; 

(1)  The  plan  of  combination; 

(ii)  The  number  of  shares  outstanding 
in  each  depository  institution;  and 

(iii)  The  number  of  shares  in  each 
depository  institution  voted  for  and 
against  such  plan. 

(2)  Both  sets  of  articles  of  combination 
shall  be  filed  with  the  Office.  If  the 
Office  determines  that  such  articles 
conform  to  the  requirements  of  this 
section,  the  Office  shall  endorse  the 


articles  and  return  one  set  to  the 
resulting  institution. 

(k)  Effective  date.  No  combination 
under  this  section  shall  be  effective 
until  receipt  of  any  approvals  required 
by  the  Office.  The  effective  date  of  a 
combination  in  which  the  resulting 
institution  is  a  Federal  stock  association 
shall  be  the  date  of  consummation  of  the 
transaction  or  such  other  later  date 
specified  on  the  endorsement  of  the 
articles  of  combination  by  the  Office.  If 

a  disappearing  institution  combining 
under  this  section  is  a  Federal  stor.k 
association,  its  charter  shall  be  deemed 
to  be  cancelled  as  of  the  effective  date 
of  the  combination  and  such  charter 
must  be  surrendered  to  the  Office  as 
soon  as  practicable  after  the  effective 
date. 

(l)  Mergers  and  consolidations: 
transfer  of  assets  and  liabilities  to  the 
resulting  institution.  Upon  the  effective 
date  of  a  merger  or  consolidation  under 
this  section,  if  the  resulting  institution 
is  a  Federal  savings  association,  all 
assets  and  property  (real,  personal  and 
mixed,  tangible  and  intangible,  choses 
in  action,  rights,  and  credits)  then 
owned  by  each  constituent  institution  or 
which  would  inure  to  any  of  them, 
shall,  immediately  by  operation  of  law 
and  without  any  conveyance,  transfer, 
or  further  action,  become  the  property  of 
the  resulting  Federal  savings 
association.  The  resulting  Federal 
savings  association  shall  be  deemed  to 
be  a  continuation  of  the  entity  of  each 
constituent  in.stitution,  the  rights  and 
obligations  of  which  shall  succeed  to 
such  rights  and  obligations  and  the 
duties  and  liabilities  connected 
therewith,  subject  to  the  Home  Owners* 
Loan  Act  and  other  applicable  statutes. 

Subchapter  D — Regulations  Applicable  to 
All  Savings  Associations 

PART  663— OPERATIONS 

12.  The  authority  citation  for  part  563 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1462, 1462a.  1463, 
1464, 1467a.  1468, 1817, 1828,  3806; Pub.  L 
102-242,  sec.  306, 105  Stat.  2236,  2355 
11991). 

13.  Section  563.22  is  amended  by: 

a.  revising  paragraphs  (a)  and  (b); 

b.  redesignating  paragraphs  (c) 
through  (e)  as  paragraphs  (d)  through  (f), 
respectively; 

c.  adding  a  new  paragraph  (c); 

d.  revising  newly  designated 
para^aph  (d); 

e.  removing  the  introductory  text  of 
newly  designated  paragraph  (e)  and 
paragraph  (e)(1); 

f.  redesignating  newly  designated 
paragraph  (e)(2)  as  paragraph  (e)(1)  and 
revising  it; 
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g.  and  h.  redesignating  newly 
designated  paragraphs  {e)(3)  and  (e)(4) 
as  paragraphs  (e)(2)  and  (e)(3), 
respectively,  and  revising  new 
paragraph  (e)(2): 

i.  adding  new  paragraphs  (e)(4)  and 

(e) (5); 

j.  redesignating  the  introductory  text 
of  newly  designated  paragraph  (f)(1)  as 
the  introductory  text  to  paragraph  (f) 
and  revising  it; 

k.  redesignating  newly  designated 
paragraphs  (f)(l)(i)  through  (f)(l)(xi)  as 
paragraphs  (f)(1)  through  (f)(ll), 

(f) (l)(xiv)  and  (f)(l)(xv)  as  (f)(12),and 
(f)(13),  (f)(l)(xvii)  and  (f)(l)(xviii)  as 
(f)(14)  and  (f)(15),  respectively, 
removing  paragraphs  (f)(l)(xii), 

(0(l)(xiii)  and  (f)(l)(xvi),  and  revising 
newly  designated  paragraphs  (f)(1),  (f)(9) 
and  (f)(14); 

l.  revising  paragraph  (g);  and 

m.  adding  a  new  paragraph  (h). 

§  563.22  Merger,  consolidation,  purchase 
or  sale  of  assets,  or  assumption  of 
liabilities. 

(a)  No  savings  association  may. 
without  application  to  and  approval  by 
the  Office: 

(1)  Combine  with  any  insured 
depository  institution,  if  the  acquiring 
or  resulting  institution  is  to  be  a  savings 
association;  or 

(2)  Assume  liability  to  pay  any 
deposit  made  in,  any  insured  depository 
institution. 

(b) (1)  No  savings  association  may, 
without  notifying  the  Office,  as 
provided  in  paragraph  (h)(1)  of  this 
section; 

(1)  Combine  with  another  insured 
depository  institution  where  a  savings 
association  is  not  the  resulting 
institution;  or 

(ii)  In  the  case  of  a  savings  association 
that  meets  the  conditions  for  expedited 
treatment  under  §  516.3(a)  of  this 
chapter,  convert,  directly  or  indirectly, 
to  a  national  or  state  bank. 

(2)  No  savings  association  that  does 
not  meet  the  conditions  for  expedited 
treatment  under  §  516.3(a)  of  this 

'  chapter  may,  directly  or  indirectly, 
convert  to  a  national  or  state  bank 
without  prior  application  to  and 
approval  of  the  Office,  as  provided  in 
paragraph  (h)(2)(ii)  of  this  section. 

(c)  No  savings  association  may  make 
any  transfer  (excluding  transfers  subject 
to  paragraphs  (a)  or  (b)  of  this  section) 
without  notice  or  application  to  the 
Office,  as  provided  in  paragraph  (h)(2) 
of  this  section.  For  purposes  of  this 
paragraph,  the  term  “transfer”  means 
purchases  or  sales  of  assets  or  liabilities 
in  bulk  not  made  in  the  ordinary  course 
of  business  including,  but  not  limited 
to.  transfers  of  assets  or  savings  account 


liabilities,  purchases  of  assets,  and 
assumptions  of  deposit  accounts  or 
other  liabilities,  and  combinations  with 
a  depository  institution  other  than  an 
insured  depository  institution. 

(d)(1)  In  determining  whether  to 
confer  approval  for  a  transaction  under 
paragraphs  (a),  (b)(2),  or  (c)  of  this 
section,  the  Office  shall  take  into 
account  the  following: 

(i)  The  capital  level  of  any  resulting 
savings  association: 

(ii)  The  financial  and  managerial 
resources  of  the  constituent  institutions; 

(iii)  The  future  prospects  of  the 
constituent"  institutions; 

(iv)  The  convenience  and  needs  of  the 
communities  to  be  served; 

(v)  The  conformity  of  the  transaction 
to  applicable  law,  regulation,  and 
supervisory  policies: 

(vi)  Factors  relating  to  the  fairness  of 
and  disclosure  concerning  the 
transaction,  including,  but  not  limited 
to: 

(A)  Equitable  treatment.  The 
transaction  should  be  equitable  to  all 
concerned — savings  account  holders, 
borrow'ers,  creditors  and  stockholders  (if 
any)  of  each  savings  association — giving 
proper  recognition  of  and  protection  to 
their  respective  legal  rights  and 
interests.  The  transaction  will  be  closely 
reviewed  for  fairness  where  the 
transaction  does  not  appear  to  be  the 
result  of  arms’  length  bargaining  or,  in 
the  case  of  a  stock  savings  association, 
where  controlling  stockholders  are 
receiving  different  consideration  from 
other  stockholders.  No  finder’s  or 
similar  fee  should  be  paid  to  any  officer, 
director,  or  controlling  person  of  a 
savings  association  which  is  a  party  to 
the  transaction. 

(B)  Full  disclosure.  The  filing  should 
make  full  disclosure  of  all  written  or 
oral  agreements  or  understandings  by 
which  any  person  or  company  will 
receive,  directly  or  indirectly,  any 
money,  property,  service,  release  of 
pledges  made,  or  other  thing  of  value, 
whether  tangible  or  intangible,  in 
connection  with  the  transaction. 

(C)  Compensation  to  officers. 
Compensation,  including  deferred 
compensation,  to  officers,  directors  and 
controlling  persons  of  the  disappearing 
savings  association  by  the  resulting 
institution  or  an  affiliate  thereof  should 
not  be  in  excess  of  a  reasonable  amount, 
and  should  be  commensurate  with  their 
duties  and  responsibilities.  The  filing 
should  fully  justify  the  compensation  to 
be  paid  to  such  persons.  The  transaction 
will  be  particularly  scrutinized  where 
any  of  such  persons  is  to  receive  a 
material  increase  in  compensation 
above  that  paid  by  the  disappearing 
savings  association  prior  to  the 


commencement  of  negotiations 
regarding  the  proposed  transaction.  An 
increase  in  compensation  in  excess  of 
the  greater  of  15%  or  $10,000  gives  rise 
to  presumptions  of  unreasonableness 
and  sale  of  control.  In  the  case  of  such 
an  increase,  evidence  sufficient  to  rebut 
such  presumptions  should  be 
submitted. 

(D)  Advisory  boards.  Advisory  board 
members  should  be  elected  for  a  term 
not  exceeding  one  year.  No  advisory 
board  fees  should  be  paid  to  salaried 
officers  or  employees  of  the  resulting 
savings  association.  The  filing  should 
describe  and  justify  the  duties  and 
responsibilities  and  any  compensation 
paid  to  any  advisory  board  of  the 
resulting  savings  association  that 
consists  of  officers,  directors  or 
controlling  persons  of  the  disappearing 
institution,  particularly  if  the 
disappearing  institution  experienced 
significant  supervisory  problems  prior 
to  the  transaction.  No  advisory  board 
fees  should  exceed  the  director  fees  paid 
by  the  resulting  savings  association. 
Advisory  board  fees  that  are  in  excess  of 
115  percent  of  the  director  fees  paid  hy 
the  disappearing  savings  association 
prior  to  commencement  of  negotiations 
regarding  the  transaction  give  rise  to 
presumptions  of  unreasonableness  and 
sale  of  control  unless  sufficient 
evidence  to  rebut  such  presumptions  is 
submitted.  Rebuttal  evidence  is  not 
required  if; 

(^1)  The  advisory  board  fees  do  not 
exceed  the  fee  that  advisory  board 
members  of  the  resulting  institution 
receive  for  each  monthly  meeting 
attended  or  $150,  whichever  is  greater; 
or 

(2)  the  advisory  board  fees  do  not 
exceed  $100  per  meeting  attended  for 
disappearing  savings  associations  with 
assets  greater  than  $10,000,000  or  $50 
per  meeting  attended  for  disappearing 
savings  associations  with  assets  of 
$10,000,000  or  less,  based  on  a  schedule 
of  12  meetings  per  year. 

(E)  The  accounting  and  tax  treatment 
of  the  transaction:  and 

(F)  Fees  paid  and  professional 
services  rendered  in  connection  with 
the  transaction. 

(2)  In  conferring  approval  of  a 
transaction  under  paragraph  (a)  of  this 
section,  the  Office  also  will  consider  the 
competitive  impact  of  the  transaction, 
including  whether: 

(i)  The  transaction  would  result  in  a 
monopoly,  or  would  be  in  furtherance  of 
any  monopoly  or  conspiracy  to 
monopolize  or  to  attempt  to  monopolize 
the  savings  association  business  in  any 
part  of  the  United  States;  or 

(ii)  The  effect  of  the  transaction  on 
any  section  of  the  country  may  be 
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substantially  to  lessen  competition,  or 
tend  to  create  a  monopoly,  or  in  any 
other  manner  would  be  in  restraint  of 
trade,  unless  the  Office  finds  that  the 
anticompetitive  effects  of  the  proposed 
transaction  are  clearly  outweighed  in 
the  public  interest  by  the  probable  effect 
of  the  transaction  in  meeting  the 
convenience  and  needs  of  the 
communities  to  be  served. 

(3)  Applications  and  notices  filed 
under  this  section  shall  be  upon  forms 
prescribed  by  the  Office. 

(4)  Applications  filed  under  section 
5(d)(3)  of  the  Federal  Deposit  Insurance 
Act  (12  U.S.C.  1815(d)(3))  and 
paragraph  (a)  of  this  section  shall  be 
processed  in  accordance  with  the  time 
frames  set  forth  in  §  516.2  of  this 
chapter,  provided  that  the  period  for 
review  may  be  extended  only  if  the 
Office  determines  that  the  applicant  has 
failed  to  furnish  all  requested 
information  or  that  the  information 
submitted  is  substantially  inaccurate,  in 
which  case  the  review  period  may  be 
extended  for  up  to  30  days. 

(e)(1)  Notice  of  any  proposed 
transaction  under  paragraph  (a)  of  this 
section  shall,  unless  the  Office  finds 
that  it  must  act  immediately  in  order  to 
pre\’ent  the  probable  default  of  one  of 
the  sa\ings  associations  involved,  be 
published — 

(1)  No  earlier  than  three  calendar  days 
before  and  no  later  than  the  date  of 
filing  an  application  under  paragraph  (a) 
of  this  section,  and  thereafter  on  a 
weekly  basis  during  the  period  allowed 
for  furnishing  reports  under  paragraph 
(e)(2)  of  this  section; 

(ii)  In  the  business  section  of  a 
newspaper  printed  in  the  English 
language  in  the  community  in  which  the 
home  offices  of  the  constituent 
institutions  are  located.  If  it  is 
determined  that  the  primary  language  of 
a  significant  number  of  adult  residents 
of  any  community  is  a  language  other 
than  English,  the  applicant  shall  publish 
the  notification  simultaneously  in  the 
appropriate  language(s). 

(2)  Unless  the  Office  determines  that 
action  must  be  taken  immediately  in 
order  to  prevent  the  probable  default  of 
one  of  tbe  savings  associations  involved, 
the  Office  shall  request  reports  from  the 
Attorney  General,  the  Comptroller  of  the 
Currency,  the  Board  of  Governors  of  the 
Federal  Reserve  System  and  the  Federal 
Deposit  Insurance  Corporation  on  the 
competitive  factors  involved  in  the 
transaction.  The  reports  shall  be 
fumisbed  within  thirty  calendar  days  of 
the  date  on  which  they  are  requested,  or 
within  ten  calendar  days  of  such  date  if 
the  Office  advised  the  Attorney  General 
and  the  other  three  banking  agencies 
that  an  emergency  exists  requiring 


expeditious  action.  The  Office  shall 
immediately  notify  the  Attorney  General 
of  any  approval  of  a  transaction 
pursuant  to  this  section. 

*  *  4r  A  * 

(4)  Applications  filed  pursuant  to 
paragraph  (a)  of  this  section  shall  be 
subject  to  the  protest  and  oral  argument 
procedures  set  forth  in  §§  543.2  (e)  and 

(f),  except  that  protests  may  be 
submitted  at  any  time  during  the  period 
provided  for  in  paragraph  (e)(2)  of  this 
section. 

(5)  Notice  of  a  proposed  account 
transfer  and  the  option  of  retaining  the 
account  in  the  transferring  savings 
association  shall  be  furnished  to  an 
affected  accountholder; 

(i)  By  a  savings  association 
transferring  account  liabilities  to  an 
institution  the  accounts  of  which  are  not 
insured  by  the  Savings  Association 
Insurance  Fund,  the  Bank  Insurance 
Fund,  or  the  National  Credit  Union 
Share  Insurance  Fund:  and 

(ii)  By  any  mutual  savings  association 
transferring  account  liabilities  to  a  stock 
form  depository  institution.  The 
required  notice  shall  allow  affected 
accountholders  at  least  30  days  to 
consider  whether  to  retain  their 
accounts  in  the  transferring  savings 
association. 

(0  Automatic  approvals  by  the  Office. 
Applications  filed  pursuant  to 
paragraph  (a)  of  this  section  shall  be 
deemed  to  be  approved  automatically  by 
the  Office  30  calendar  days  after  the 
Office  sends  written  notice  to  the 
applicant  that  the  application  is 
complete,  unless: 

(1)  The  acquiring  savings  association 
does  not  meet  the  criteria  for  expedited 
treatment  under  §  516.3(a)(1)  of  this 
chapter; 

***** 

(9)  The  acquiring  savings  association 
has  assets  of  $1  billion  or  more  and 
proposes  to  acquiie  assets  of  $1  billion 
or  more; 

«  *  *  *  * 

(14)  The  transaction  is  opposed  by 
any  constituent  institution  or  contested 
by  a  competing  acquiror. 

(g)  Definitions.  (1)  The  terms  used  in 
this  section  shall  have  the  same 
meaning  as  set  forth  in  §  552.13(b)  of 
this  chapter. 

(2)  Insured  depository  institution. 
Insured  depository  institution  has  the 
same  meaning  as  defined  in  section 
3(c)(2)  of  the  Federal  Deposit  Insurance 
Act. 

(3)  With  regard  to  paragraph  (f)  of  this 
section,  the  term  relevant  geographic 
area  is  used  as  a  substitute  for  relevant 
geographic  market,  which  means  the 
area  within  which  the  competitive 


effects  of  a  merger  or  other  combination 
may  be  evaluated.  The  relevant 
geographic  area  shall  be  delineated  as  a 
county  or  similar  political  subdivision, 
an  area  smaller  than  a  county,  or  an 
aggregation  of  counties  within  which 
the  merging  or  combining  insured 
depository  institutions  compete.  In 
addition,  the  Office  may  consider 
commuting  patterns,  newspaper  and 
other  advertising  activities,  or  other 
factors  as  the  Office  deems  relevant. 

(h)  Special  requirements  and 
procedures  for  transactions  under 
paragraphs  (b)  and  (c)  of  this  section — 
(1)  Certain  transactions  with  no 
surviving  savings  association.  The 
Office  must  be  notified  of  any 
transaction  under  paragraph  (b)(1)  of 
this  section.  Such  notification  must  be 
submitted  to  the  OTS  at  least  30  days 
prior  to  the  effective  date  of  the 
transaction,  but  not  later  than  the  date 
on  which  an  application  relating  to  the 
proposed  transaction  is  filed  with  the 
primary  regulator  of  the  resulting 
institution;  the  Office  may,  upon  request 
or  on  its  own  initiative,  shorten  the  30- 
day  prior  notification  requirement. 
Notifications  under  this  paragraph  must 
demonstrate  compliance  with 
applicable  stockholder  or  accountholder 
approval  requirements.  Where  the 
savings  association  submitting  the 
notification  maintains  a  liquidation 
account  established  pursuant  to  part 
563b  of  this  chapter,  the  notification 
must  state  that  the  resulting  institution 
will  assume  such  liquidation  account. 

The  notification  may  be  in  the  form  of 
either  a  letter  describing  the  material 
features  of  the  transaction  or  a  copy  of 
a  filing  made  with  another  Federal  or 
state  regulatory  agency  seeking  approval 
from  that  agency  for  the  transaction 
under  the  Bank  Merger  Act  or  other 
applicable  statute.  If  the  action 
contemplated  by  the  notification  is  not 
completed  within  one  year  after  the 
Office’s  receipt  of  the  notification,  a 
new  notification  must  be  submitted  to 
the  Office. 

(2)  Other  transfer  transactions — (i) 
Expedited  treatment.  A  notice  in 
conformity  with  §  516.3(a)(2)  of  this 
chapter  may  be  submitted  to  the  Office 
for  any  transaction  under  paragraph  (c) 
of  this  .section,  provided  all  constituent 
savings  associations  meet  the  conditions 
for  expedited  treatment  under  §  516.3(a) 
of  this  chapter.  Notices  submitted  under 
this  paragraph  shall  be  deemed 
approved  automatically  by  the  Office  30 
calendar  days  after  receipt,  unless  the 
Office  advises  the  applicant  in  writing 
prior  to  the  expiration  of  such  period 
that  the  proposed  transaction  may  not 
be  consummated  without  the  Office’s 
approval  of  an  application  under 
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paragraphs  {h){2)(ii)  or  (h)(2)(iii)  of  this 
section. 

(ii)  Standard  treatment.  An 
application  in  conformity  with 
§  516.3(b)(2)  of  this  chapter  and 
paragraph  (d)  of  this  section  must  be 
submitted  to  and  approved  by  the  Office 
by  each  savings  association 
participating  in  a  transaction  under 
paragraph  (b)(2)  or  (c)  of  this  section, 
where  any  constituent  savings 
association  does  not  meet  the  conditions 
for  expedited  treatment  under  §  516.3(a) 
of  this  chapter,  except  as  provided  in 
paragraph  (h)(2)(iii)  of  this  section. 
Applications  under  this  paragraph  shall 
be  processed  in  accordance  with  the 
time  frames  set  forth  in  §  516.2  of  this 
chapter. 

(iii)  Standard  treatment  for 
transactions  under  section  5(d)(3)  of  the 
Federal  Deposit  Insurance  Act.  An 
application  in  conformity  with 

§  516.3(b)(2)  of  this  chapter  and 
paragraph  (d)  of  this  section  must  be 
submitted  to  and  approved  by  the  Office 
by  each  savings  association  which  will 
survive  any  transaction  under  both 
§  5(d)(3)  of  the  Federal  Deposit 
Insurance  Act  (12  U.S.C.  1815(d)(3))  and 
paragraph  (g)  of  this  section,  where  any 
constituent  savings  association  does  not 
meet  the  conditions  for  expedited 
treatment  under  §  516.3(a)  of  this 
chapter.  Applications  under  this 
paragraph  shall  be  processed  in 
accordance  with  the  time  frames  set 
forth  in  §  516.2  of  this  chapter,  provided 
that  the  period  for  review  may  be 
extended  only  if  the  Office  determines 
that  the  applicant  has  failed  to  furnish 
all  requested  information  or  that  the 
information  submitted  is  substantially 
inaccurate,  in  which  case  the  review 
period  may  be  extended  for  up  to  30 
days. 

PART  571— STATEMENTS  OF  POLICY 

14.  The  authority  citation  for  part  571 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  552.  559;  12  U.S.C. 
1462a.  1463. 1464. 

§  571 .5  (Removed  and  Reserved] 

15.  Section  571.5  is  removed  and 
reserved. 

PART  574— ACQUISITION  OF 
CONTROL  OF  SAVINGS 
ASSOCIATIONS 

16.  The  authority  citation  for  part  574 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1467a.  1817. 1831i. 

17.  Section  574.7  is  amended  by 
revising  the  last  sentence  of  paragraph 

(a) (1)  and  the  last  sentence  of  paragraph 

(b)  to  read  as  follows: 


§  574.7  Determination  by  the  OTS. 

(a)  *  *  * 

(1)  *  *  *  Acquisitions  involving 
mergers  with  an  interim  association 
shall  also  be  subject  to  §§  546.2,  552.13, 
and  563.22  of  this  chapter. 

***** 

(b)  *  *  *  Acquisitions  involving 
mergers  (including  mergers  with  an 
interim  association)  shall  also  be  subject 
to  §§  546.2,  552.13,  and  563.22  of  this 
chapter. 

***** 


PART  57&-MUTUAL  SAVINGS  AND 
LOAN  HOLDING  COMPANIES 

18.  The  authority  citation  for  part  575 
continues  to  read  as  follows; 

Authority;  12  U.S.C.  1462, 1462a.  1463. 
1464. 1467a.  1828. 

19.  Section  575.13  is  amended  by 
revising  paragraph  (c)(3)(i)  to  read  as 
follows: 

§575.13  Procedural  requirements. 

(e)  *  *  • 

(3)  *  *  • 

(i)  Sections  563.22(e)(1),  (e)(2).  (e)(3). 
and  (e)(4)  of  this  subchapter  shall  apply 
to  all  mutual  holding  company 
reorganizations. 

***** 

Dated:  April  29. 1994. 

By  the  Office  of  Thrift  Supervision. 
Jonathan  L.  Fiechter, 

Acting  Director. 

IFR  Doc.  94-21294  Filed  8-29-94;  8:45  ani| 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

(MT6-1 -5485a  and  MT20-1 -6355a:  FRL- 
5053-7] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Montana;  State  Implementation  Plan 
for  Libby  PMio  Nonattainment  Area 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 


SUMMARY:  EPA  approves  the  State 
implementation  plan  (SIP)  submitted  by 
the  State  of  Montana  to  achieve 
attainment  of  the  National  Ambient  Air 
Quality  Standards  (NAAQS)  for 
particulate  matter  with  an  aerodynamic 
diameter  less  than  or  equal  to  a  nominal 
10  micrometers  (PMio).  The  SIP  was 
submitted  by  Montana  to  satisfy  certain 
federal  requirements  for  an  approvable 
nonattainment  area  PMio  SIP  for  Libby. 


The  effect  of  EPA ‘s  final  action  is  to 
make  the  Libby  PM»o  SIP,  including  the 
Lincoln  County  Air  Pollution  Control 
Program  regulations,  federally 
enforceable. 

DATES:  This  final  rule  will  be  effective 
October  31, 1994,  unless  adverse 
comments  are  received  by  September 
29, 1994.  If  the  effective  date  is  delayed, 
timely  notice  will  be  published  in  the 
Federal  Register. 

ADDRESSES:  Comments  should  be 
addressed  to  Meredith  A.  Bond,  8ART- 
AP,  Environmental  Protection  Agency, 
Region  VIII,  999  18th  Street,  suite  500, 
Denver,  Colorado  80202-2405.  Copies  of 
the  State’s  submittal  and  other 
information  are  available  for  inspection 
during  normal  business  hours  at  the 
following  locations;  Air  Programs 
Branch,  Environmental  Protection 
Agency,  Region  VIII,  999  18th  Street, 
suite  500,  Denver,  Colorado;  and 
Montana  Department  of  Health  and 
Environmental  Sciences,  Air  Quality 
Division,  836  Front  Street,  Helena, 
Montana;  and  USEPA  Air  &  Radiation 
Docket  Information  Center,  401  M 
Street,  SVV„  Washington,  DC  20460. 

FOR  FURTHER  INFORMATION  CONTACT: 
Meredith  Bond  at  (303)293-1764. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Libby,  Montana,  area  was 
designated  nonattainment  for  PMio  and 
classified  as  moderate  under  sections 
107(d)(4)(B)  and  188(a)  of  the  Clean  Air 
Act,  upon  enactment  of  the  Clean  Air 
Act  Amendments  of  1990.'  See  56  FR 
56694  (November  6, 1991)  and  40  CFR 
81.327  (specifying  designation  for 
Libby).  The  air  quality  planning 
requirements  for  moderate  PMio 
nonattainment  areas  are  set  out  in 
subparts  1  and  4  of  title  I  of  the  Act.’ 
The  EPA  has  issued  a  “General 
Preamble”  describing  EPA’s  preliminary’ 
views  on  how  EPA  intends  to  review 
SIPs  and  SIP  revisions  submitted  under 
title  I  of  the  Act,  including  those  State 
submittals  containing  moderate  PMio 
nonattainment  area  SIP  requirements 
(see  generally  57  FR  13498  (April  16, 
1992)  and  57  FR  18070  (April  28. 


'  The  1990  Amendments  to  the  Clean  Air  Act 
made  significant  changes  to  the  Act.  See  Public  l.aw 
No.  101-549. 104  Stat.  2399.  References  herein  are 
to  the  Clean  Air  Act.  as  amended  ("the  Act").  The 
Clean  Air  Act  is  codified,  as  amended,  in  the  U.S. 
Code  at  42  U.S.C.  7401.  et  seq. 

^  Subpart  1  contains  provisions  applicable  to 
nonattainment  areas  generally  and  subpart  4 
contains  provisions  specifically  applicable  to  PM,o 
nonattainment  areas.  At  times,  subpiart  1  and 
subpart  4  overlap  or  conflict.  EPA  has  attempted  to 
clarif>'  the  relationship  among  these  provisions  in 
the  "General  Preamble"  and.  as  appropriate,  in 
today’s  document  and  supporting  information. 
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1992)).  Because  EPA  is  describing  its 
interpretations  here  only  in  broad  terms, 
the  reader  should  refer  to  the  General 
Preamble  for  a  more  detailed  discussion 
of  the  interpretations  of  title  I  advanced 
in  today’s  action  and  the  supporting 
rationale. 

Those  States  containing  initial 
moderate  PMjo  nonattainment  areas 
were  required  to  submit,  among  other 
things,  the  following  provisions  by 
November  15, 1991: 

1.  Provisions  to  assure  that  reasonably 
available  control  measures  (RACM) 
(including  such  reductions  in  emissions 
from  existing  sources  in  the  area  as  may 
be  obtained  through  the  adoption,  at  a 
minimum,  of  reasonably  available 
control  technology  (RACT))  shall  be 
implemented  no  later  than  December 
10, 1993; 

2.  Either  a  demonstration  (including 
air  quality  modeling)  that  the  plan  will 
provide  for  attainment  as  expeditiously 
as  practicable  but  no  later  than 
December  31, 1994,  or  a  demonstration 
that  attainment  by  that  date  is 
impracticable: 

3.  Quantitative  milestones  which  are 
to  be  achieved  every  3  years  and  which 
demonstrate  reasonable  further  progress 
(RFP)  toward  attainment  by  December 
31, 1994;  and 

4.  Provisions  to  assure  that  the  control 
requirements  applicable  to  major 
stationary  sources  of  PMio  also  apply  to 
major  stationary  sources  of  PM  lo 
precursors,  except  where  the 
Administrator  determines  that  such 
sources  do  not  contribute  significantly 
to  PM  10  levels  which  exceed  the 
NAAQS  in  the  area.  See  sections  172(c), 
188,  and  189  of  the  Act. 

Seme  provisions  are  due  at  a  later 
date.  States  with  initial  moderate  PMio 
nonattainment  areas  were  required  to 
submit  a  permit  program  for  the 
construction  and  operation  of  new  and 
modified  major  stationary  sources  of 
PM  10  by  June  30, 1992  (see  section 
189(a)).  Such  States  also  were  to  submit 
contingency  measures  by  November  15, 
1993,  that  become  effective  without 
further  action  by  the  State  or  EPA,  upon 
a  determination  by  EPA  that  the  area 
has  failed  to  achieve  RFP  or  to  attain  the 
PMio  NAAQS  by  the  applicable 
statutorv  deadline.  See  section  172(c)(9) 
and  57  FR  13510-13512  and  57  FR 
13543-13544. 

II.  This  Action 

EPA  is  approving  the  Libby  PMio  SIP, 
which  includes  the  Lincoln  County  Air 
Pollution  Control  Program,  as  revised  by 
the  State  of  Montana  on  March  19. 1993, 
and  submitted  by  the  Governor  of 
Montana  to  EPA  on  May  24, 1993,  with 
the  exception  of  contingency  measures. 


Final  technical  corrections  to  the  SIP 
were  sent  to  EPA  with  a  letter  dated 
June  3, 1994.  This  submittal  replaced 
earlier  submittals,  detailed  as  follows: 

The  Libby  PMio  SIP  was  originally 
adopted  by  the  Montana  Board  of  Health 
and  Environmental  Sciences  (MBHES) 
on  November  15, 1991,  and  submitted  to 
EPA  by  the  Governor  on  November  25, 
1991.  To  address  deficiencies  identified 
by  EPA,  commitments  were  adopted  by 
the  State  after  a  public  hearing  on 
December  21, 1992,  and  submitted  to 
EPA  on  January  13, 1993,  as  additional 
tasks  to  be  completed  to  correct  the 
deficiencies  in  the  Libby  and  statewide 
SIP.  The  commitments  relevant  to  the 
moderate  PMio  nonattainment  area  SIP 
requirements  due  November  15, 1991, 
were  fulfilled  through  SIP  revisions 
adopted  by  the  MBHES  on  March  19, 
1993,  and  submitted  by  the  Governor  of 
Montana  to  EPA  on  May  24, 1993.  In  his 
cover  letter,  the  Governor  said  that  this 
May  24, 1993,  submittal  should  replace 
the  documents  submitted  in  November 
1991.  Final  technical  corrections  to  the 
SIP  were  sent  to  EPA  in  a  letter  dated 
June  3, 1994. 

The  May  24, 1993,  submittal  also 
included  contingency  measure 
provisions.  In  a  May  27, 1994,  letter 
from  Douglas  M.  Skie  (l^A)  to  Jeff 
Chaffee  (Montana  Air  Quality  Bureau, 
MAQB),  EPA  advised  the  State  that 
additional  language  concerning 
triggering  of  the  contingency  measures 
would  be  needed  in  the  local 
regulations.  EPA  will  propKise  separate 
action  on  the  contingency  measures 
once  the  State  has  incorporated  the 
necessary  changes,  and  submitted  the 
revised  SIP  element  to  EPA.^ 

The  State  has  fulfilled  all  remaining 
commitments.  EPA  is  preparing  separate 
actions  on  State  submissions  which 
satisfy  commitments  relating  to 
Montana’s  operating  permit  program, 
and  to  Montana’s  New  Source  Review 
and  Prevention  of  Serious  Deterioration 
regulations  and  PM|o  emission  test 
methods.  These  items  do  not  impact  the 
attainment  or  maintenance 
demonstrations,  credited  control 
strategies  in  the  Libby  PMio  SIP,  or 
other  federal  Clean  Air  Act  SIP 
requirements  for  the  Libby  moderate 
PMio  nonattainment  area  due  to  EPA  on 
November  15, 1991.  A  more  detailed 
discussion  of  these  commitments  can  be 
foimd  in  the  Technical  Support 
Document  (TSD)  for  this  action. 


'The  State  is  working  with  the  local  governments 
to  amend  the  Lincoln  County  Air  Pollution  Control 
Plan  to  address  EPA’s  concerns  with  the 
contingency  measure  trigger  language.  The  State 
expecis  to  incorporate  the  changes  into  the  Montana 
SIP  and  submit  a  SIP  rexnsion  to  EPA  during  the 
fall  of  1994. 


Section  llO(k)  of  the  Act  sets  out 
provisions  governing  EPA’s  review  of 
SIP  submittals  (see  57  FR  13565-66).  In 
today’s  action,  EPA  is  granting  approval 
of  those  elements  of  the  Libby  PMio 
plan  that  were  due  on  November  15, 
1991,  and  submitted  by  the  State  on 
May  24, 1993,  with  final  technical 
corrections  dated  June  3, 1994.  EPA 
believes  that  the  Libby  plan  meets  the 
applicable  requirements  of  the  Act. 

A.  Analysis  of  State  Submission 
1  Procedural  Background 

The  Act  requires  States  to  observe 
certain  procedural  requirements  in 
developing  implementation  plans  and 
plan  revisions  for  submission  to  EPA. 
Section  110(a)(2)  of  the  Act  provides 
that  each  implementation  plan 
submitted  by  a  State  must  be  adopted 
after  reasonable  notice  and  public 
hearing.'*  Section  110(1)  of  the  Act 
similarly  provides  that  each  revision  to 
an  implementation  plan  submitted  by  a 
State  under  the  Act  must  be  adopted  by 
such  State  after  reasonable  notice  and 
public  hearing.  EPA  also  must 
determine  whether  a  submittal  is 
complete  and  therefore  warrants  further 
EPA  review  and  action  (see  section 
110(k)(l)  and  57  FR  13565).  EPA’s 
completeness  criteria  for  SIP  submittals 
are  set  out  at  40  CFR  part  51,  appendix 
V.  EPA  attempts  to  make  completeness 
determinations  within  60  days  of 
receiving  a  submission.  However,  a 
submittal  is  deemed  complete  by 
operation  of  law  if  a  completeness 
determination  is  not  made  by  EPA  six 
months  after  receipt  of  the  submission. 

To  entertain  public  comment  on  the 
implementation  plan  for  Libby,  the  State 
of  Montana,  after  providing  adequate 
notice,  held  a  public  hearing  on 
November  15, 1991,  to  address  the  local 
air  pollution  control  program  and  the 
Libby  SIP.  Following  the  public  hearing, 
the  local  air  pollution  control  plan  and 
the  Libby  PMio  SIP  were  adopted  by  the 
State.  The  Governor  of  Montana 
submitted  the  SIP  to  EPA  on  November 
25, 1991.  The  SIP  submittal  was 
reviewed  by  EPA  to  determine 
completeness  in  accordance  with  the 
completeness  criteria  set  out  at  40  CFR 
part  51,  appendix  V.  The  submittal  was 
found  to  be  complete,  and  a  letter  dated 
April  29, 1992,  was  forwarded  to  the 
Governor  indicating  the  completeness  of 
the  submittal  and  the  next  steps  to  be 
taken  in  the  review  process. 

Due  to  EPA  comments  regarding  PMio 
SIPs  for  other  Montana  nonattainment 
areas,  the  State  included  commitments 


'*  Also  Section  172(cX7)  of  the  Act  requires  tfuit 
plan  provisions  for  nonattaininent  areas  meet  the 
applicable  provision.s  of  Section  110(a)(2). 
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with  the  November  25. 1991,  Libby 
submittal  to  address  statewide 
deHciencies  (New  Source  Review/ 
Prevention  of  Significant  Deterioration 
regulations,  test  methods,  and  an 
op>erating  permit  program),  along  with 
Libby-specific  commitments  regarding 
revising  the  attainment  and 
maintenance  demonstrations  to  properly 
handle  background  concentrations  and 
to  correct  wood-burning  program 
calculations,  clarifying  that  the  state 
emergency  episode  plan  applies  in 
Libby,  and  adopting  contingency 
measures.  In  an  October  7, 1992,  letter 
from  Doug  Skie,  EPA  to  Jeff  Chaffee. 
MAQB,  EPA  notified  the  State  that  its 
commitments  would  need  to  be  taken 
through  the  public  hearing  process, 
which  would  delay  EPA's  approvability 
determination.  The  State  held  a  public 
hearing  on  December  21, 1992,  and 
resubmitted  the  commitments  as  an 
official  Governor’s  submittal  in  a  letter 
dated  January  13,  1993. 

On  March  19. 1993,  the  State  of 
Montana,  after  providing  adequate 
notice,  held  a  public  hearing  to 
entertain  public  comment  on  revisions 
to  the  Libby  PMto  SIP  to  satisfy  several 
of  the  Governor’s  commitments,  as 
discussed  above.  Following  the  public 
hearing,  the  revisions  to  the  local  air 
pollution  control  plan  and  the  Libby 
PMio  SIP  were  adopted  by  the  State.  The 
Governor  of  Montana  submitted  the 
revised  SIP  to  EPA  on  May  24. 1993. 
This  submittal  was  deemed  to  be 
complete  six  months  later  on  November 
24, 1993.  The  Acting  Administrator  of 
EPA  Region  VIII  sent  a  letter  to  the 
Governor  on  January  4, 1994, 
documenting  that  the  submittal  was 
deemed  to  be  complete,  and  that  EPA 
did  review  the  May  24, 1993,  Libby 
PM  10  SIP  submittal  and  found  that  it 
met  the  completeness  criteria  set  out  at 
40  CFR  part  51,  appendix  V.  The 
Governor’s  submittal  letter  stated  that 


this  new  submittal  should  replace  the 
November  25, 1991,  SIP  submittal. 

Subsequently,  the  State  has  fulfilled 
all  remaining  Governor’s  commitments. 
EPA  is  preparing  separate  actions  on 
submittals  addressing  the  statewide 
commitments  (New  Source  Review/ 
Prevention  of  Significant  Deterioration 
regulations,  test  methods,  and  an 
operating  permit  program).  A  detailed 
description  of  the  Libby  commitments  is 
contained  in  the  TSD  for  this  Action. 

In  this  final  rule  action.  EPA  is 
announcing  its  approval  of  the  revised 
Montana  PMm  SIP  submittal  for  Libby, 
as  dated  May  24;  1993  with  final 
technical  corrections  dated  June  3,  1994, 
with  the  exception  of  the  contingency 
measures  (which  EPA  will  address 
separately), 

2.  Accurate  Emission  Inventory 

Section  172(c)(3)  of  the  Act  requires 
that  nonattainment  plan  provisions 
include  a  comprehensive,  accurate, 
current  inventory  of  actual  emissions 
from  all  sources  of  relevant  pollutants  in 
the  nonattainment  area.  'The  emission 
inventory  also  should  include  a 
comprehensive,  accurate,  and  current 
inventory  of  allowable  emissions  in  the 
area.  Because  the  submission  of  such 
inventories  is  a  necessary  adjunct  to  an 
area’s  attainment  demonstration  (or 
demonstration  that  the  area  cannot 
practicably  attain),  the  emission 
inventories  must  be  received  with  the 
submission  (see  57  FR  13539). 

Libby’s  base  year  emissions  inventory 
was  developed  for  October  31, 1987, 
through  November  30, 1988.  The  results 
were  as  follows.  Annually,  area  sources 
account  for  70.8%  of  the  PMio 
emissions,  with  re-entrained  road  dust 
the  largest  contributor  at  62.4%. 
Residential  wood  burning,  another  area 
source,  accounts  for  7.6%  of  the  PMio 
emissions  in  the  Libby  area.  The 
Stimson  Lumber  Company  *  sawmill 


and  ply’wood  plant  is  the  largest  point 
source,  contributing  29.2%  of  the  Libby 
area  emissions.  Two-thirds  of  its 
contribution  is  attributable  to  fugitive 
dust. 

The  emission  inventory  shows  that 
the  emissions  are  seasonal,  with  re¬ 
entrained  road  dust  the  primary  source 
in  spring  and  summer.  Industry  is  the 
most  important  source  category  in  the 
fall  and  winter.  However,  fugitive  dust 
accounts  for  a  large  portion  of  the 
industrial  emissions:  56.6%  in  the 
summer,  48.2%  in  the  fall,  and  18.2% 
in  the  winter.  Re-entrained  road  dust  is 
the  major  area  source  during  the  spring 
(83.7%),  summer  (53.9%),  and  fail 
(41.7%),  and  residential  wood 
combustion  is  the  major  area  source  in 
the  winter  (27.3%). 

EPA  is  approving  the  emissions 
inventory  because  it  is  accurate  and 
comprehensive  and  provides  a  sufficient 
basis  for  determining  the  adequacy  of 
tlie  attainment  demonstration  for  this 
area  consistent  with  the  requirements  of 
sections  172(c)(3)  and  110(a)(2)(K)  of  the 
Act.^  For  further  details  see  the  TSD. 

3.  RACM  (Including  RACT) 

As  noted,  the  initial  moderate  PMi© 
nonattainment  areas  must  submit 
provisions  to  assure  that  RACM 
(including  RACT)  are  implemented  no 
later  than  December  10, 1993  (see 
sections  172(c)(1)  and  189(a)(1)(C)).  The 
General  Preamble  contains  a  detailed 
discussion  of  EPA’s  interpretation  of  the 
RACM  (including  RACT)  requirement 
(see  57  FR  13539-13545  and  13560- 
13561). 

Five  sources/source  categories  were 
identified  as  contributing  to  the  PMio 
nonattainment  problem  in  Libby.  The 
following  table  contains  an  outline  of 
these  soiuces/source  categories,  their 
control  measures  and  associated 
emissions  reduction  credit,  and  effective 
dates. 


Source/source  category 

Control  measure 

i 

PMio  emissions  reduction 

i 

Effective 

date 

Lincoln  County  Road  Dust  Control  Regula¬ 
tions. 

Regulation  3;  Materials  to  be  Used  on  Roads 
and  Parking  Lots. ' 

Regulation  4:  Street  Sweeping  and  Flushing  .. 
Regulation  6:  Limiting  the  Application  of  Sand¬ 
ing  Material. 

Combined  controls  . . . . 

Lincoln  County  Open  Burning  Regulation; 
Regulation  7. 

Lincoln  County  Solid  Fuel  Burning  Regulation; 
Regulation  2. 

03/01/93 

38%  . 

f;fi%  . . . 

Presenbed  burning . 

Residential  wood  combustion  . 

460.7  tpy  38%  (annual)  or  48%  (24-hr) . 

(No  credit  taken)  . . . . . 

53  tpy  31%  (annual)  or  1196  #/day  66%  (24- 
hour). 

03/01/93 

03/01/93 

*  Formerly  Champion  International.  The  facility 
was  sold  and  renamed  Stimson  Lumber  Company 
in  early  1994,  after  the  State  submitted  this 
revision  for  the  Libby.  MT.  PMio  nonattainment 


area.  Ail  existing  permits  relating  to  the  facility 
remain  in  effect. 

<'EPA  issued  guidance  on  PM-10  emissions 
inventories  prior  to  the  enactment  of  the  Clean  Air 


Act  Amendments  in  the  form  of  the  1987  I'M-IO 
SIP  Development  Guideline.  The  guidance  provided 
in  this  document  appears  to  be  consistent  with  the 
amended  Act  (se<i  section  193  of  the  CAA). 
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Source/source  category 

Control  measure 

PMio  emissions  reduction 

Effective 

date 

Industry  . 

Stimson  Lumber  Company  permit  modification 
#2627-M. 

Boilers  &  Dryers . . . 

07/25/91 

449  tpy,  or  55% . 

Haul  Road  Fugitive  Dust . 

220  tpy!  or  70% . 

Federal  tailpipe  standards . . . 

12.2®/<)  1988-1994  time  period  or  1.0%  1995- 
1997  time  period. 

(’) 

’  Ongoing  due  to  fleet  turnover. 


A  more  detailed  discussion  of  the 
individual  source  contributions  and 
their  associated  control  measures 
(including  available  control  technology) 
can  be  found  in  the  TSD  for  this  action. 
EPA  has  reviewed  the  State’s 
documentation  and  concluded  that  it 
adequately  justifies  the  control 
measures  to  be  implemented.  The 
implementation  of  Montana’s  PMio 
nonattainment  plan  for  Libby  will  result 
in  the  attainment  of  the  PMio  NAAQS 
by  December  31, 1994.  By  this  action 
EPA  is  approving  the  Libby  PMio  plan’s 
control  strategy  as  satisfying  the  RACM 
(including  RACT)  requirement. 

4.  Demonstration 

As  noted,  the  initial  moderate  PMio 
nonattainment  areas  must  submit  a 
demonstration  (including  air  quality 
modeling)  showing  that  the  plan  will 
provide  for  attainment  as  expeditiously 
as  practicable,  but  no  later  than 
December  31, 1994,  or  the  State  must 
show  that  attainment  by  December  31, 
1994,  is  impracticable  (see  section 
189(a)(1)(B)  of  the  Act).  Montana 
conducted  an  attainment  demonstration 
using  receptor  modeling  (CMB)  and 
rollback  modeling  for  Libby.  The  24- 
hour  PMio  NAAQS  is  150  micrograms/ 
cubic  meter  (pg/m  3),  and  the  standard  is 
attained  when  the  expected  number  of 
days  per  calendar  year  with  a  24-hour 
average  concentration  above  150  pg/m  ^ 
is  equal  to  or  less  than  one  (see  40  CFR 
50.6).  The  annual  PMio  NAAQS  is  50 
pg/m3,  and  the  standard  is  attained 
when  the  expected  annual  arithmetic 
mean  concentration  is  less  than  or  equal 
to  50  pg/m3  (lid.) 

The  demonstration  for  Libby  indicates 
that  the  24-hour  PMio  NAAQS  will  be 
attained  by  December  31, 1994,  at  139.2 
pg/m^.  The  demonstration  indicated 
that  an  annual  concentration  of  47.6  pg/ 
m^  will  be  achieved  by  1995,'^  showing 


■’The  Clean  Air  Act  r.all.s  for  attainment  by 
December  31, 1994.  Section  188(c)(1).  EPA 
interprets  the  State’s  demoastration  as  providing  for 
attainment  by  January  1. 1995.  EPA  is  proposing  to 
approve  the  State’s  demonstration  on  the  basis  of 
the  de  minimis  differential  between  the  two  dates. 
The  State  should  promptly  inform  EPA  if  EPA  has 
in  any  manner  misinterpreted  the  date  by  which  the 
State  has  demonstrated  attainment  in  the  Libby 
nonattainment  area. 


attainment  of  the  annual  PMio  NAAQS. 
The  control  strategies  used  to  achieve 
these  design  concentrations  are 
summarized  in  the  section  titled 
"RACM  (including  RACT).’’  For  a  more 
detailed  description  of  the  attainment 
demonstration  and  the  control  strategies 
used,  see  the  TSD  for  this  action. 

5.  PMio  Precursors 

The  control  requirements  that  are 
applicable  to  major  stationary  sources  of 
PMio  also  apply  to  major  stationary 
sources  of  PMio  precursors,  unless  EPA 
determines  such  sources  do  not 
contribute  significantly  to  PMio  levels 
which  exceed  the  NAAQS  in  that  area 
(see  section  189(e)  of  the  Act).  The 
General  Preamble  contains  guidance 
addressing  how  EPA  intends  to 
implement  section  189(e)  (57  FR  13539- 
13540  and  13541-13542).  An  analysis  of 
air  quality  and  emissions  data  for  the 
Libby  nonattainment  area  indicates  that 
exceedances  of  the  NAAQS  are 
attributable  chiefly  to  direct  particulate 
emissions  from  re-entrained  road  dust 
and  residential  wood  burning  (j.e.,  area 
sources).  Neither  the  emissions 
inventory  nor  the  CMB  analysis  for 
Libby  revealed  any  major  stationary 
sources  of  PMio  precursors. 
Consequently,  EPA  has  determined  that 
major  sources  of  precursors  of  PMio  do 
not  contribute  significantly  to  PMio 
levels  in  excess  of  the  NAAQS.  The 
consequence  of  this  finding  is  to 
exclude  any  such  sources  from  the 
applicability  of  PMio  nonattainment 
area  control  requirements.  Further 
discussion  of  the  analyses  and 
supporting  rationale  for  EPA’s  finding 
are  contained  in  the  TSD  accompanying 
this  notice.  Note  that  while  EPA  is 
making  a  general  finding  for  this  area, 
today's  finding  is  based  on  the  current 
character  of  the  area  including,  for 
example,  the  existing  mix  of  sources  in 
the  area.  It  is  possible,  therefore,  that 
future  growth  could  change  the 
significance  of  precursors  in  the  area. 
EPA  intends  to  issue  future  guidance 
addressing  the  effect  of  such  potential 
changes  in  the  significance  of  precursor 
emissions  in  an  area. 


6.  Quantitative  Milestones  and 
Reasonable  Further  Progress 

The  PMio  nonattainment  area  plan 
revisions  demonstrating  attainment 
must  contain  quantitative  milestones 
which  are  to  be  achieved  every  3  years 
until  the  area  is  redesignated  attainment 
and  which  deihonstrate  RFP,  as  defined 
in  section  171(1),  toward  attainment  by 
December  31, 1994  (see  section  189(c)  of 
the  Act).  RFT*  is  defined  in  section  171(1) 
as  such  annual  incremental  reductions 
in  emissions  of  the  relevant  air  pollutant 
as  are  required  by  Part  D  or  may 
reasonably  be  required  by  the 
Administrator  for  the  purpose  of 
ensuring  attainment  of  the  applicable 
NAAQS  by  the  applicable  date. 

While  section  189(c)  plainly  provides 
that  quantitative  milestones  are  to  be 
achieved  until  an  area  is  redesignated 
attainment,  it  is  silent  in  indicating  the 
starting  point  for  counting  the  first  3- 
year  period  or  how  many  milestones 
must  be  initially  addressed.  In  the 
General  Preamble,  EPA  addressed  the 
statutory  gap  in  the  starting  point  for 
counting  the  3-year  milestones, 
indicating  that  it  would  begin  from  the 
due  date  for  the  applicable 
implementation  plan  revision 
containing  the  control  measures  for  the 
area  (i.e.,  November  15, 1991,  for  initial 
moderate  PM|o  nonattainment  areas). 
See  57  FR  13539. 

As  to  the  number  of  milestones,  EPA 
believes  that  at  least  two  milestones 
must  be  initially  addressed.  Thus, 
submittals  to  address  the  SIP  revisions 
due  on  November  15, 1991,  for  the 
initial  moderate  PMio  nonattainment 
areas  must  demonstrate  that  at  least  two 
milestones  will  be  achieved  (1st 
milestone:  November  15, 1991,  through 
November  15, 1994;  2nd  milestone: 
November  15, 1994,  through  November 
15, 1997). 

For  the  initial  PMio  nonattainment 
areas  that  demonstrate  timely 
attainment,  the  emissions  reduction 
progress  made  between  the  SIP 
submittal  (due  date  of  November  15, 
1991)  and  the  attainment  date  will 
satisfy  the  first  quantitative  milestone. 
See  57  P’R  13539.  For  areas  that 
demonstrate  timely  attainment  of  the 
PMio  NAAQS,  the  milestones  beyond 
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the  attainment  achievement  date 
should,  at  a  minimum,  provide  for 
continued  maintenance  of  the 
standards.® 

As  indicated  previously,  the  SIP  for 
the  Libby  nonattainment  area 
demonstrates  attainment  of  the  PMio 
NAAQS  by  December  31,  1994.  The  SIP 
also  demonstrates  that  the  PMio  NAAQS 
will  be  maintained  in  future  years  by 
predicting  a  24-hour  design 
concentration  of  137.1  pg/m’  and  an 
annual  design  concentration  of  46.U  pg/ 
m^  for  the  year  1998.  Therefore,  EPA  is 
approving  the  submittal  as  meeting  the 
quantitative  milestone  requirement 
currently  due. 

The  assurance  that  milestones  and 
reasonable  further  progress  will  be 
achieved  is  based  upon  the  State 
adopting  and  implementing  the 
particular  control  measures  contained  in 
the  SIP  which  are  addressed  in  Section 
II.A.3,  “RACM  (including  RACT),’’  of 
this  document. 

Finally,  once  a  milestone  has  passed, 
the  State  will  have  to  demonstrate  that 
the  milestone  was,  in  fact,  achieved  for 
the  Libby  area  as  provided  in  section 
189(c)(2)  of  the  Act.  The  State  of 
Montana’s  PMio  SIP  indicates  that  the 
Montana  Department  of  Health  and 
Environmental  Sciences  (MDHES)  and 
the  Lincoln  County  Health  Department 
(LCHD)  will  submit  to  EPA  a  milestone 
report  consistent  with  federal  guidelines 
by  December  31, 1994. 

All  exceedances  of  the  PMm  standard 
will  be  evaluated  and  a  detennination 
made  as  to  the  source  of  the  exceedance. 
Changes  in  the  air  quality  program  to 
prevent  further  exceedances  and  a 
timetable  for  implementation  will  be 
developed.  Any  other  EPA  requirements 
for  RFP  reports  will  be  incorporated  as 
necessary. 

7.  Enforceability  Issues 

All  measures  and  other  elements  in 
the  SIP  must  be  enforceable  by  the  State 
and  EPA  (see  sections  172(c)(6)  and 
110(a)(2)(A)  of  the  Act  and  57  FR 
13556).  The  EPA  criteria  addressing  the 
enforceability  of  SEPs  and  SIP  revisions 
were  stated  in  a  September  23. 1987, 
memorandum  (with  attachments)  from  J. 

"Section  ie9(c)  provides  that  quantitative 
milestones  are  to  be  achieved  “until  the  area  Is 
redesignated  attainment."’  However,  this  endpoint 
for  quantitative  milestones  is  speculative  because 
redesignation  of  an  area  as  attainment  is  contingent 
upon  several  factors  and  future  events.  Therefore. 
EPA  believes  it  is  reasonable  for  States  to  initially 
address  at  least  the  first  two  milestones.  Addressing 
two  milestones  will  ensure  that  the  State  continues 
to  maintain  the  NAAQS  beyond  the  attainment  date 
for  at  least  some  period  during  which  an  area  could 
be  redesignated  attainment.  However,  in  all 
instances,  additional  milestones  must  be  addressed 
if  .m  area  is  not  redesignated  attainment. 


Craig  Potter,  Assistant  Administrator  for 
Air  and  Radiation,  et  al.  (see  57  FR 
13541).  Nonattainment  area  plan 
provisions  also  must  contain  a  program 
to  provide  for  enforcement  of  control 
measures  and  other  elements  in  the  SIP 
(see  section  110(a)(2)(C)  of  the  Act). 

The  specific  control  measures 
contained  in  the  SEP  are  addressed 
above  in  section  II.A.3,  “RACM 
(including  RACT).’’  The  Lincoln  County 
air  pollution  control  ordinances,  as 
included  in  the  SIP,  are  legally 
enforceable  by  LCHD.  There  are 
penalties  for  noncompliance  with  the 
mandatory  solid  fuel  burning  device 
regulation  that  are  $25  for  the  third  and 
subsequent  violations.  There  are  also 
penalties  for  violation  of  any  provision 
of  the  open  burning  regulation  that  are: 
a  fine  not  less  than  $10  and  not  more 
than  $200  for  each  offense,  except  for 
burning  hazardous  wastes  (as  defined  by 
40  CFR  part  261),  which  carries  a 
penalty  of  a  fine  not  to  exceed  $10,000 
for  each  offense. 

The  Lincoln  County  Air  Pollution 
Control  Program  and  the  associated 
local  regulations  are  also  enforceable  by 
the  MDHES,  if  the  LCHD  fails  to 
administer  the  program.  Since  the 
program  has  been  approved  by  the 
MBHES  in  accordance  with  section  75- 
2-301  of  the  Montana  Clean  Air  Act  and 
effectuated  by  a  MBHES  order,  and 
since  the  MDHES  can  enforce  MBHES 
orders,  the  MDHES  has  independent 
enforcement  powers.  Enforcement 
provisions  are  found  in  the  Clean  Air 
Act  of  Montana,  sections  75-2-401-429, 
Montana  Code  Annotated. 

The  emission  limits  for  the  Stimson 
Lumber  Company  facility  are 
enforceable  by  the  MDHES  through  air 
quality  permit  #2627-M  with  a  final 
modification  date  of  July  25, 1991. 
Section  75-2-401  of  the  Montana  Clean 
Air  Act  allows  the  MDHES  to  seek  civil 
penalties  for  a  violation  of  a  permit 
limitation.  Administrative  Rules  of 
Montana  (ARM)  16.8.1112  allows  the 
MDHES  to  revoke  a  permit  for  a 
violation  of  a  permit  limitation.  These 
regulations  are  contained  in  the  ARM 
16.8.101  through  16.8.1602  and 
violations  of  these  rules  are  punishable 
by  civil  {penalties  in  an  amount  up  to 
$10,000  per  day  and  criminal  penalties 
in  an  amount  up  to  $1,000  per  day. 

If  a  State  relies  on  a  local  government 
for  the  implementation  of  any  plan 
provision,  then,  according  to  section 
110(a)(2)(E)(iii)  of  the  Act,  the  State 
must  provide  necessary  assurances  that 
the  State  has  responsibility  for  ensuring 
adequate  implementation  of  such  plan 
provision.  A  State  would  have 
responsibility  to  ensure  adequate 
implementation  when,  for  example,  the 


State  has  the  authority  and  resources  to 
implement  the  provision,  and  the  local 
entity  has  failed  to  do  so. 

The  Lincoln  County  Air  Pollution 
Control  Program  was  established  in 
accordance  with  the  requirements  of 
section  75-2-301  of  the  Montana  Clean 
Air  Act,  as  amended  (1991).  A 
stipulation  between  the  MDHES,  the 
Lincoln  County  Commission  and  the 
Libby  City  Council  was  signed  on  March 
18. 1993,  to  delineate  responsibilities 
and  authorities  between  the  MDHES 
and  the  local  authorities.  On  March  19. 
1993,  the  MBHES  held  a  public  hearing 
and  (a)  approved  the  PMio  emission 
control  plan  for  the  Libby  PM|o 
nonattainment  area,  and  (b) 
incorporated  the  Lincoln  County  local 
air  pollution  control  program  and  the 
PM  10  emission  control  plan  for  the 
Libby  area  into  the  Montana  SIP.  and  (c) 
issued  a  board  order  effectuating  >he 
program.  The  ordinances,  stipulation, 
and  board  order  were  submitted  to  EPA 
with  the  Libby  PMio  SIP. 

The  State  also  submitted  a  State 
Assistant  Attorney  General’s  opinion 
interpreting  the  authority  of  the  MDHES 
to  enforce  any  state  and  local  air  quality 
provisions  if  a  local  air  quality  program 
fails  to  do  so.  In  practice,  the  MBIfl^ 
issues  a  board  order  when  it  approves 
a  local  program  or  amendments  to  a 
program.  Since  the  Montana  Clean  Air 
Act  authorizes  the  MDHES  to  enforce 
board  orders  issued  by  the  MBHES,  the 
MDHES  has  the  authority  to  assume 
jurisdiction  over,  and  implement,  a 
local  program  so  approved.  However, 
the  Montana  Clean  Air  Act  also  requires 
a  hearing  before  the  MBHES  before  such 
an  assumption  of  jurisdiction  and 
authority  can  be  made. 

The  Lincoln  County  ordinances  are  in 
effect  now,  as  is  the  State’s'  permit 
modification  for  Stimson  Lumber 
Company.  The  State  of  Montana  has  a 
program  that  will  ensure  that  the 
measures  contained  in  the  Libby  PMio 
SIP  are  adequately  enforced.  EPA 
believes  that  the  State’s  and  Libby’s 
existing  air  enforcement  program  will  be 
adequate.  The  TSD  for  this  action 
contains  further  information  on 
enforceability  requirements, 
responsibilities,  and  personnel  and 
funding  intended  to  support  effective 
implementation  of  the  control  measures. 

8.  Contingency  Measures 

As  provided  in  section  172(c)(9)  of  the 
Act.  all  moderate  nonattainment  area 
SIPs  that  demonstrate  attainment  must 
include  contingency  measures.  See 
generally  57  FR  13510-13512  and  57  FR 
13543-13544.  These  measures  were 
required  to  be  submitted  by  November 
15. 1993,  for  the  initial  moderate 
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nonattainment  areas.  Contingency 
measures  should  consist  of  other 
available  measures  that  are  not  part  of 
the  area’s  control  strategy.  These 
measures  must  take  effect  without 
further  action  by  the  State  or  EPA,  upon 
EPA’s  determination  that  the  area  has 
failed  to  make  RFP  or  attain  the  PMm 
NAAQS  by  the  applicable  statutory 
deadline. 

The  Libby  nonattainment  area  SIP 
contains  contingency  measures  that 
address  re-entrained  road  dust  (use  of 
liquid  de-icer  and  expansion  of  sanding 
and  sweeping  area  to  Air  Pollution 
Control  District  boundaries)  and 
residential  wood  combustion 
(prohibiting  burning  except  under 
specified  permits  for  the  entire  period 
between  October  1  and  March  31  each 
year).  In  a  May  27, 1994,  letter  from 
Doug  Skie,  EPA,  to  Jeff  Chaffee,  MAQB, 
EPA  advised  the  State  that  additional 
language  was  needed  in  the  triggering 
mechanism  for  the  contingency 
measures.  The  State  is  working  with  the 
local  governments  and  health 
department  to  adopt  the  necessary 
changes.  EPA  will  take  separate  action 
on  the  Libby  PMm  contingency 
measures.  ^  the  TSD  for  this  action  for 
a  more  detailed  discussion  of  the 
contingency  measure  deficiencies. 

III.  Final  Action 

EPA  is  approving  the  PMm  SIP 
submitted  to  EPA  on  May  24, 1993,  with 
final  technical  corrections  dated  June  3, 
1994,  for  the  Libby,  Montana 
nonattainment  area,  with  the  exception 
of  the  contingency  measures.  Among 
other  things,  the  State  of  Montana  has 
demonstrated  that  the  Libby  moderate 
PMm  nonattainment  area  will  attain  the 
PMm  NAAQS  by  December  31, 1994. 
EPA  is  also  approving  the  Lincoln 
County  Air  Pollution  Control  Program, 
which  was  included  in  the  Libby  SIP 
submittal. 

Because  EPA  considers  this  action 
noncontroversial  and  anticipates  no 
adverse  comments,  this  final  approval  is 
made  without  prior  proposal.  However, 
in  a  separate  document  in  this  Federal 
Register  publication,  the  EPA  is 
proposing  to  appro”?  the  SIP  revision 
should  adverse  or  critical  comments  be 
filed.  This  action  will  be  effective 
October  31, 1994  unless,  by  September 
29, 1994,  adverse  or  critit:al  comments 
are  received. 

If  EPA  receives  such  comments,  this 
action  will  be  withdrawn  before  the 
effective  date  by  publishing  a 
subsequent  document  that  will 
withdraw  the  final  action.  All  public 
comments  received  will  then  be 
addressed  in  a  subsequent  final  rule 
based  on  this  action  serving  as  a 


proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  action.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time.  If  no  such  comments  are 
received,  the  public  is  advised  that  this 
action  will  be  effective  October  31, 

1994. 

As  noted,  additional  submittals  for 
the  initial  moderate  PMio  nonattainment 
areas  (i.e.,  nonattainment  new  source 
review  program  requirements)  are  due 
independent  of  the  SIP  requirements 
addressed  in  this  action.  EPA  will 
determine  the  adequacy  of  any  such 
submittal  as  appropriate. 

Nothing  in  this  action  should  be 
construed  as  permitting,  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  any  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors,  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

The  0MB  has  exempted  this  action 
from  review  under  Executive  Order 
12866. 

Under  the  Regulatory  Flexibility  Act, 

5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I,  part  D  of  the  Clean  Air  Act 
do  not  create  any  new  requirements,  but 
.simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  affected.  Moreover,  due  to  the 
nature  of  the  Federal-state  relationship 
under  the  Clean  Air  Act,  preparation  of 
a  regulatory  flexibility  analysis  would 
constitute  Federal  inquiry  into  the 
economic  reasonableness  of  a  state 
action.  The  Clean  Air  Act  forbids  EPA 
to  base  its  actions  concerning  SIPs  on 
such  grounds.  Union  Electric  Co.  v.  U.S. 
E.P.A.,  427  U.S.  246,  256-66  (1976);  42 
U.S.C.  7410  (a)(2). 

Under  section  307(h)(1)  of  the  Act, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  October  31, 1994.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  nile  for  the 


purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  Act, 
section  307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Incorporation  by 
reference.  Intergovernmental  relations. 
Particulate  matter.  Reporting  and 
recordkeeping  requirements. 

Dated:  August  3, 1994. 

Jack  McGraw, 

Acting  Begional  Administrator 
Chapter  I,  title  40  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  BB — Montana 

2.  Section  52.1370  is  amended  by 
adding  paragraph  (c)(33)  to  read  as 
follows: 

§  52.1 370  Identification  of  plan. 
***** 

(c)*  *  * 

(33)  The  Governor  of  Montana 
submitted  a  portion  of  the  requirements 
for  the  moderate  nonattainment  area 
PM  10  State  Implementation  Plan  (SIP) 
for  Libby,  Montana  with  letters  dated 
November  25, 1991  and  May  24, 1993, 
with  technical  corrections  dated  June  3, 
1994.  The  submittals  were  to  satisfy 
those  moderate  PMio  nonattainment 
area  SIP  requirements  due  for  Libby  on 
November  15, 1991. 

(i)  Incorporation  by  reference. 

(A)  Stipulation  signed  October  7, 1991 
between  the  Montana  Department  of 
Health  and  Environmental  Sciences 
(MDHES),  the  County  of  Lincoln  and  the 
City  of  Libby,  which  delineates 
responsibilities  and  authorities  between 
the  MDHES,  Lincoln  County  and  Libby. 

(B)  Board  order  issued  on  November 
15,  1991  by  the  Montana  Board  of 
Health  and  Environmental  Sciences 
approving  the  Lincoln  County  Air 
Pollution  Control  Program. 

(C)  Stipulation  signed  March  18, 1993 
between  the  Montana  Department  of 
Health  and  Environmental  Sciences,  the 
County  of  Lincoln  and  the  City  of  Libby, 
seeking  approval  of  amendments  to  the 
local  air  pollution  control  program. 

(D)  Board  order  issued  on  March  19, 
1993  by  the  Montana  Board  of  Health 
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and  Environmental  Sciences  approving 
amendments  to  the  Lincoln  County  Air 
Pollution  Control  Program. 

(E)  Letter  dated  February  4. 1993, 
from  Kendra  J.  Lind,  Lincoln  County 
Department  of  Environmental  Health,  to 
Gretchen  Bennitt,  Air  Quality  Bureau, 
Montana  Department  of  Health  and 
Environmental  Sciences,  which 
explains  the  local  adoption  process  and 
effective  date  of  amendments  to  the 
Lincoln  County  Air  Quality  Control 
Program  regulations. 

(F)  Lincoln  County  Board  of 
Commissioners  Resolution  No.  276, 
signed  December,  23, 1992,  and  Libby 
City  Council  Ordinance  No.  1470, 
signed  February  1, 1993,  adopting 
amendments  to  the  Lincoln  County  Air 
Quality  Control  Program  regulations  1 
through  7. 

(ii)  Additional  material. 

(A)  Montana  Department  of  Health 
and  Environmental  Sciences  Air  Quality 
Permit  #2627-M,  with  a  final 
modification  date  of  July  25. 1991,  for 
Stimson  Lumber  Company  (formerly 
Champion  International  Corporation). 
Libby  Facility. 

(B)  Montana  Smoke  Management 
Plan,  effective  April  28, 1988,  which 
addresses  prescribed  burning 
requirements. 

(C)  Federal  tailpipe  standards,  which 
provide  an  ongoing  benefit  due  to  fleet 
turnover. 

IFR  Doc.  94-21312  Filed  8-29-94;  8:4.5  am) 
BILLING  CODE  6560-6<M> 


40  CFR  Part  80 

[FRL-5061-5] 

Public  Document  on  Reformulated  and 
Conventional  Gasoline 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  Availability. 

SUMMARY:  On  February  16,  1994,  the 
final  rule  establishing  the  requirements 
for  reformulated  gasoline  (RFC),  and  the 
anti-dumping  provisions  for 
conventional  gasoline,  was  published  in 
the  Federal  Register  at  59  FR  7716.  In 
respon.se  to  this  final  rule,  the 
Environmental  Protection  Agency  (EPA) 
received  numerous  questions  regarding 
the  Agency’s  plans  for  implementing 
and  assuring  compliance  with  the  RFG 
and  anti-dumping  regulations.  The 
Agency  has  prepared  a  document  which 
responds  to  these  questions,  titled 
“Reformulated  Gasoline  and  Anti- 
Dumping  Question  and  Answers — July 
1. 1994.”  This  notice  announces  the 
availability  of  the  RFG/anti-dumping 


regulations  question  and  answer 
document,  and  provides  instructions  for 
accessing  this  document,  and  other 
RFG-related  documents,  on  the 
Technology  Transfer  Network  Bulletin 
Board  System  (TTNBBS).  These 
instructions  w'ere  widely  distributed  on 
July  1. 1994;  however,  we  are 
publishing  this  notice  for  the  benefit  of 
interested  persons  not  on  our  mailing 
list.  Finally,  it  is  our  intention  to  make 
available  on  the  TTNBBS,  on  a  periodic 
basis,  responses  to  any  additional 
questions  received  by  the  Agency. 
ADDRESSES:  The  RFG/anti-dumping 
regulations  question  and  answer 
document  is  also  available  in  public 
docket  A-92-12  at  the  EPA  Air  Docket 
(6102),  room  M-1500,  401  M  Street  SW.. 
Washington.  DC  20460.  The  docket  may 
be  inspected  from  8  a.m.  until  4  p.m. 
Monday  through  Friday.  As  provided  in 
40  CFR  part  2,  a  reasonable  fee  may  be 
charged  for  copying  services. 

FOR  FURTHER  INFORMATION  CONTACT: 
Persons  with  general  questions  about 
the  question  and  answer  document 
should  contact  Ms.  Marilyn  Bennett  at 
(202)  233-9006,  or  Ms.  Whitney 
Trulove-Cranor  at  (202)  233-9036,  Field 
Operations  and  Support  Division 
(6406J),  Office  of  Mobile  Sources,  401  M 
Street  SW.,  Washington,  DC  20460. 
Questions  on  enforcement  of  the  RFG 
and  anti-dumping  regulations  should  be 
directed  to  Mr.  George  Lawrence  at 
(202)  233-9307,  Air  Enforcement 
Division,  Office  of  Regulatory 
Enforcement,  401  M  Street  SW., 
Washington,  DC  20460. 

SUPPLEMENTARY  INFORMATION: 

I.  Directions  to  Access  RFG  Documents 
on  the  TTNBBS 

Copies  of  the  preamble  to  the 
December  15. 1993  final  rule,  the  Final 
Regulatory  Impact  Analysis  (RIA),  the 
Responses  to  Comments  on  Enforcement 
Provisions  (RCEP),  the  complex  model, 
the  simple  model,  the  regulations  for  the 
reformulated  and  conventional  gasoline 
rulemaking,  the  technical  amendments 
to  the  December  15, 1993  final  rule,  the 
RFG/Anti-Dumping  Question  and 
Answer  Document,  the  renewable 
oxygenate  preamble  to  the  final  rule,  the 
renewable  oxygenate  regulations,  and 
the  renewable  oxygenate  RIA  are 
available  on  the  OAQPS  Technology 
Transfer  Network  Bulletin  Board  System 
(TTNBBS). 

The  TTNBBS  can  be  accessed  with  a 
dial-in  phone  line  and  a  high-speed 
modem  (PH#  919-541-5742).  The  parity 
of  your  modem  should  be  set  to  none, 
the  data  bits  to  8,  and  the  stop  bits  to 
1.  Either  a  1200,  2400,  9600,  or  14400 
baud  modem  should  be  used.  When  first 


signing  on,  the  user  will  be  required  to 
answer  some  basic  informational 
questions  for  registration  purposes. 

After  completing  the  registration 
process,  proceed  through  the  following 
series  of  menus: 

(T)  GATEWAY  TO  TTN  TECHNICAL 
AREAS  (Bulletin  Boards) 

(M)  QMS 

(K)  Rulemaking  and  Reporting 
(3)  Fuels 

(9)  Reformulated  gasoline 

A  list  of  ZIP  files  will  be  shown,  all 
of  which  are  related  to  the  reformulated 
gasoline  rulemaking  process.  The  six 
documents  mentioned  above  will  be  in 
the  form  of  a  ZIP  file  and  can  be 
identified  by  the  following  titles: 
“PREAMBLE.ZIP”  (RIA  preamble); 
“RIAFINAL.ZIP”  (final  RIA); 
“ENFORCE.ZIP”  (RCEP); 
“EPAFINAL.ZIP”  (complex  model); 
“MODFINAL.ZIP”  (simple  model); 
“REGFINAL.ZIP”  (regulations); 
“DFRM.ZIP”  (direct  final  rulemaking 
which  provides  technical  amendments 
to  the  final  rule);  “ROXY-PRE.ZIP” 
(renewable  oxygenates  preamble); 
“ROXY-REG.ZIP”  (regulations);  “ROXY- 
RIA.ZIP”  (RIA);  and  “RFGQ&A.ZIP” 
(RFG/ Anti-Dumping  Question  and 
Answer  Document).  To  download  these 
files,  type  the  instructions  below  and 
transfer  according  to  the  appropriate 
software  on  your  computer; 
<D>ownload,  <P>rotocol,  <E>xamine. 
<N>ew,  <L>ist,  or  <H>elp  Selection  or 
<CR>  to  exit:  D  filename.zip 

You  will  be  given  a  list  of  transfer 
protocols  from  which  you  must  choose 
one  that  matches  with  the  terminal 
software  on  your  own  computer.  Then 
go  into  your  own  software  and  tell  it  to 
receive  the  file  using  the  same  protocol. 
Programs  and  instructions  for  de¬ 
archiving  compressed  files  can  be  found 
via  <S>ystems  Utilities  from  the  top 
menu,  under  <A>rchivers/de-archivers. 

Dated:  August  22, 1994. 

Mary  D.  Nichols, 

Assistant  Administrator  for  Air  and 
Radiation. 

(FR  Doc.  94-21363  Filed  8-29-94;  8:45  am) 
BILUNG  CODE  6560-60-P 


40  CFR  Part  300 

IFRL-5062-2] 

National  Oil  and  Hazardous 
Substances  Pollution  Contingency 
Plan;  National  Priorities  List  Update 

AGENCY:  Environmental  Protection 
Agency. 
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ACTION:  Notice  of  Deletion  of  the  Wide 
Beach  Development  site  from  the 
National  Priorities  List  (NPL). 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA),  Region  II,  announces  the 
deletion  of  the  Wide  Beach 
Development  site  from  the  NPL.  The 
NPL  is  Appendix  B  of  the  National  Oil 
and  Hazardous  Substances  Pollution 
Contingency  Plan  (NCP),  which  EPA 
promulgated  pursuant  to  Section  105  of 
the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA),  as  amended.  EPA  and 
the  State  of  New  York  have  determined 
that  all  appropriate  Hazardous 
Substance  Response  Trust  Fund  (Fund)- 
financed  responses  under  CERCLA  have 
been  implemented  and  that  no  further 
cleanup  by  responsible  parties  is 
appropriate.  Moreover,  EPA  and  the 
State  of  New  York  have  determined  that 
remedial  actions  conducted  at  the  site  to 
date  have  been  protective  of  public 
health,  welfare,  and  the  environment. 
EFFECTIVE  DATE:  August  30, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Herbert  H.  King.  Remedial  Project 
Manager,  U.S.  Environmental  Protection 
Agency,  Region  II,  26  Federal  Plaza, 

Room  29-102,  New  York,  NY  10278, 

(212) 264-1129. 

SUPPLEMENTARY  INFORMATION:  The  site  to 
be  deleted  from  the  NPL  is:  Wide  Beach 
Development  site,  Brant.  New  York. 

The  closing  date  for  comments  on  the 
Notice  of  Intent  to  Delete  was  April  30, 
1994.  EPA  received  two  comment 
letters.  One  commentor  suggested  that 
deleting  the  site  from  the  NPL  at  this 
time  is  premature,  because  he  believes 
that  an  on-site  wetland  was  not  properly 
restored  and  because  the  owner  of  the 
restored  wetland  has  cut  down  some 
trees  and  shrubs  located  on  the  wetland. 
The  commentor  also  suggested  that  the 
site  not  be  deleted  from  the  NPL  since 
a  number  of  contractual  claims  have  not 
been  resolved  with  the  remedial  action 
contractor.  The  second  commentor 
expressed  concern  about  the  possible 
instability  of  the  treated  soil  that  was 
used  as  fill  on  a  portion  of  her  property. 
This  commentor  also  expressed  concern 
about  possible  problems  disposing  of 
the  treated  soil,  in  the  event  that  a  home 
were  to  be  built  on  her  property.  EPA’s 
response  to  the  first  commentor  is  that 
the  design  of  the  wetlands  restoration 
was  performed  by  an  experienced 
landscape  architect  and  biologist  and 
that  the  restored  wetland  is  tlM 
functional  equivalent  of  the  original 
wetland.  EPA  also  noted  that,  b^use  of 
its  small  size,  this  wetland  is  not 
covered  by  New  Yorit  State  wetland 
regulations;  and  since  it  is  an  isolated 


wetland  and  of  limited  size, 
disturbances  of  up  to  one  acre  do  not 
require  a  federal  permit.  Therefore,  the 
land  owner’s  removal  of  trees  and 
shrubs  from  the  restored  wetland  is  not 
in  violation  of  state  or  federal  wetland 
regulations.  In  addition,  EPA  indicated 
that,  since  the  unresolved  claims  are 
contractual  issues,  they  are  not  relevant 
to  deleting  the  site  from  the  NPL.  To  the 
second  commentor,  EPA  noted  that  the 
treated  soil  has  been  stable  since  1991, 
and  that,  since  the  treated  soil  is 
nonhazardous,  it  could  be  disposed  of 
in  the  same  manner  as  any  other 
excavated,  nonhazardous  soils. 

EPA  identifies  sites  which  app>ear  to 
present  a  significant  risk  to  public 
health,  welfare,  or  the  environment  and 
it  maintains  the  NPL  as  the  list  of  those 
sites.  Sites  on  the  NPL  may  be  the 
subject  of  Fund-financed  remedial 
actions.  Any  site  deleted  from  the  NPL 
remains  eligible  for  Fund-financed 
remedial  actions  in  the  unlikely  event 
that  conditions  at  the  site  warrant  such 
action.  Section  300.425  (e)(3)  of  the  NCP 
states  that  Fund-financed  actions  may 
be  taken  at  sites  deleted  from  the  NPL. 
Deletion  of  a  site  from  the  NPL  does  not 
affect  responsible  party  liability  or 
impede  ^A’s  efforts  to  recover  costs 
associated  with  response  efforts. 

List  of  Subjects  in  40  CFR  Part  300 

Environmental  protection.  Air 
pollution  control.  Chemicals,  Hazardous 
substances.  Hazardous  waste. 
Intergovernmental  relations.  Penalties, 
Reporting  and  recordkeeping 
requirements.  Water  pollution  control. 
Water  supply. 

40  CFR  part  300  is  amended  as 
follows: 

PART  30b-[AMENDEDJ 

1.  The  authority  citation  for  part  300 
continues  to  read  as  follows: 

Authority:  42  U.S.C  9601-9657;  33  U.S.C. 
1321  (c)(2);  E.0. 12777,  56  FR  54757,  3  CFR, 
1991  Comp.:  p.  351;  E.O.  12580,  52  FR  2923, 
3  CFR,  1987  Comp.:  p.l93. 

Appendix  B  [Amended] 

2.  Table  1  of  Appendix  B  to  part  300 
is  amended  by  removing  the  Wide 
Beach  Development  site,  Brant,  New 
York. 

Dated:  August  17, 1994. 

WilUam  ).  Muszynski, 

Deputy  Begional  Administrator. 

|FR  Doc  94-21370  Filed  8-29-94;  8:45  am] 

BILLING  COOC  e5M-«04> 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  Health  Service 

42  CFR  Part  124 
RIN  0905-AE06 

Medical  Facility  Construction  and 
Modernization;  Requirements  for 
Uncompensated  Services  for  Persons 
Unable  to  Pay 

agency:  Public  Health  Service,  DHHS. 
ACTION:  Final  rule. 

SUMMARY:  The  rules  below  revise  the 
rules  currently  governing  how  certain 
health  care  facilities,  assisted  under 
Titles  VI  and  XVI  of  the  Public  Health 
Service  Act,  fulfill  the  assurance  given 
in  their  applications  for  assistance  that 
they  would  provide  a  reasonable 
volume  of  services  to  persons  unable  to 
pay  for  such  services.  The  revisions 
below  amend  the  rules  to  permit 
facilities  that  provide  substantial  free  or 
below  cost  medical  services  but 
nonetheless  cannot  receive  credit  for 
such  services  under  current 
requirements  with  an  alternative 
method  of  compliance  that  will  enable 
them  to  fulfill  their  uncompensated 
services  obligations. 

DATES:  This  rule  is  effective  on  August 
30, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Eulas  Dortch,  301-443-5656. 
SUPPLEMENTARY  INFORMATION:  On 
November  4, 1993,  the  Secretary  of 
Health  and  Human  Services  published  a 
Notice  of  Proposed  Rulemaking  (NPRM) 
proposing  to  revise  the  rules  governing 
what  is  popularly  known  as  the  Hill- 
Burton  uncompensated  services 
program.  58  FR  58828.  Health  care 
facilities  covered  by  the  program 
received  construction  assistance  under 
two  titles  of  the  Public  Health  Service 
Act,  Title  VI  (the  “Hill-Burton  Act”,  42 
U.S.C.  291,  et  seq.)  and  Title  XVI  (42 
U.S.C.  300q,  et  seq.).  Under  both  titles, 
facilities  receiving  construction 
assistance  have  b^n  required,  as  a 
condition  of  receiving  the  construction 
assistance,  to  provide  an  assurance  that 
“there  will  be  available  in  the  facility  or 
portion  thereof  to  be  constructed  or 
modernized  a  reasonable  volume  of 
services  to  persons  unable  to  pay 
therefor*  *  *.*’ 42  U.S.C.  291c(e)(2). 
See  also  42  U.S.C  300s-l(b)(l)(K)(ii). 
This  assurance  is  known  as  the 
“uncompensated  services  assurance.” 

Background  of  the  Regulations 
The  groundwork  of  the  present 
uncompensated  services  compliance 
requirements  was  laid  by 
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comprehensive  regulations  that  were 
issued  in  1979.  44  FR  29372  (May  18, 
1979).  The  1979  regulations  established 
numerous  compliance  requirements  for 
uncompensated  services  programs. 

These  included  requirements  for  a 
minimum  level  of  uncompensated 
services  to  be  provided  by  facilities,  an 
annual  compliance  level  (ACL)  of 
uncompensated  services  to  be  provided, 
make-up  of  any  deficit  in  meeting  the 
ACL,  national  eligibility  criteria  for 
determining  who  is  unable  to  pay, 
notice  requirements,  requirements 
regarding  the  timing  and  documentation 
of  eligibility  determinations,  reporting 
and  recordkeeping  requirements,  and  so 
on. 

When  experience  with  the  1979 
regulations  showed  that  they  created 
substantial  compliance  problems  for  a 
number  of  public  facilities,  which  were 
amassing  large  deficits  despite  serving 
large  numbers  of  indigent  patients  on  a 
free  or  below  cost  basis,  the  regulations 
were  amended.  A  compliance 
alternative  for  public  facilities,  which  is 
codified  at  42  CFR  124.513,  was  created. 
51  FR  33208  (Sept.  18. 1986).  The 
public  facility  compliance  alternative 
provides  that  a  publicly  owned  and 
operated  facility  or  quasi-public  facility 
may  be  certified  if  it  provides  health 
services  to  eligible  persons  under  a 
program  of  discounted  health  services 
and  either  received  for  the  past  three 
fiscal  years  at  least  10  percent  of  its  total 
operating  revenue  from  state  and/or 
local  sources  to  cover  operating  deficits 
attributable  to  the  provision  of 
discounted  health  services,  or  provided 
in  those  fiscal  years  uncompensated 
services  or  free  or  discounted  health 
services  in  an  amount  equal  to  or  greater 
than  twice  the  facility’s  annual 
compliance  level.  The  facility  must 
comply  with  separate  reporting  and 
recordkeeping  requirements  and  is 
required  only  to  comply  with  the 
requirements  relating  to  certified 
facilities.  A  facility  may  make  up 
previously  assessed  deficits  by  showing 
that  it  met  the  conditions  for 
certification  in  the  deficit  period;  a  Title 
V'l  facility  may  also  make  up  a 
previously  assessed  deficit  by  remaining 
certified  after  its  original  period  of 
obligation  for  a  period  equal  to  the 
deficit  period,  while  a  Title  XVI  facility 
that  cannot  show  that  it  met  the 
conditions  of  certification  in  the  deficit 
period  must  make  up  any  remaining 
deficit  vVhenever  its  certification  is 
withdrawn.  A  facility  with  an 
unassessed  deficit  may  submit  an 
independent  certified  audit  to  establish 
that  no,  or  a  lesser,  deficit  exists. 

In  1987,  the  Secretary  again  revised 
the  1979  regulations.  52  FR  46022  (Dec. 


3, 1987).  As  pertinent  here,  an 
additional  compliance  alternative  for 
facilities  with  annual  obligations  of 
$10,000  or  less  was  created.  See 
§  124.514.  This  alternative  was  adopted 
to  bring  the  administrative  costs  of 
compliance  for  such  facilities  more  into 
line  with  the  actual  level  of 
uncompensated  services  available,  with 
the  requirements  applicable  under 
§  124.514  resembling  those  applicable 
under  the  public  facility  compliance 
alternative. 

Proposed  Rules 

In  the  NPRM,  the  Secretary  proposed 
an  additional  compliance  alternative 
designed  to  address  the  compliance 
problems  of  another  class  of  facilities 
whose  operational  characteristics  have 
created  intractable  compliance 
problems,  but  which  cannot  qualify  for 
the  existing  compliance  alternatives. 
Many  of  these  facilities  provide 
substantial  amounts  of  free  or  below 
cost  services,  generally  because  they 
were  created  to  provide  services  at  no  or 
a  nominal  charge  to  all  persons,  or  they 
serve  an  indigent  population  that  is 
entirely  covered  by  third-party  programs 
such  as  Medicaid.  These  facilities, 
which  are  generally  private,  nonprofit 
organizations,  include  facilities  such  as 
sheltered  workshops,  crippled  children 
rehabilitation  facilities,  cerebral  palsy 
centers,  chronic  disease  hospitals, 
Goodwill  Centers,  facilities  for  the 
blind,  mental  health  centers,  and  Easter 
Seal  Centers.  Based  on  experience 
monitoring  such  facilities’  compliance 
with  the  uncompensated  services 
regulations  since  1979,  the  Department 
determined  that  many  such  facilities 
have  accumulated  large  uncompensated 
services  deficits,  typically  because  their 
policies  of  not  charging  or  of  serving 
populations  covered  under 
governmental  indigent  care  programs 
preclude  receiving  credit  under  the 
uncompensated  services  regulations  for 
the  free  and  below  cost  care  they  in  fact 
provide. 

The  Department  identified  180 
private,  nonprofit  outpatient, 
rehabilitation,  and  community  mental 
health  center  facilities  with  outstanding 
uncompensated  services  obligations 
which  were  likely  to  have  provided  a 
large  volume  of  free  or  below  cost  care 
while  receiving  little  or  no 
uncompensated  services  credit.  A 
survey  of  28  of  these  confirmed  that 
there  are  a  number  of  facilities  for 
which  compliance  with  the 
uncompensated  services  requirements  is 
difficult  or  impossible,  given  their 
charging  policies,  legal  requirements 
applicable  to  their  operations, 
characteristics  of  their  patient 


populations,  or  some  combination  of 
these  factors,  but  which  clearly  provide 
health  services  without  regard  to  ability 
to  pay. 

Accordingly,  the  Secretary  proposed 
to  adopt  a  compliance  alternative  for 
private,  nonprofit  facilities  which 
provide  a  substantial  amount  of  serv-ices 
without  regard  to  ability  to  pay,  but 
which  find  it  difficult,  if  not  impossible, 
to  comply  with  the  present 
uncompensated  services  requirements. 
The  proposed  compliance  alternative 
was  substantially  similar  to  the  public 
facility  compliance  alternative  with 
respect  to  requirements  for  reporting, 
recordkeeping,  and  the  make-up  of 
deficits.  However,  the  eligibility  criteria 
differed  somewhat.  Under  the  proposed 
rule,  a  facility  could  qualify  for  the 
compliance  alternative  if  it  was  a 
private,  nonprofit  entity  falling  into  one 
of  two  categories:  either  (1)  it  received 
no  monies  directly  from  patients  with 
incomes  up  to  twice  the  poverty  level 
(exclusive  of  certain  deductible  and 
coinsurance  amounts  and  other  required 
collections),  or  (2)  it  received  for  the 
three  most  recent  fiscal  years  at  least  10 
percent  of  its  non-Medicaid  and  non- 
Medicare  operating  revenue  from 
philanthropic  sources  to  cover  operating 
deficits  and  either  provided  serv'ices 
under  a  “program  of  discounted  health 
services”  or  provided  all  services  to  all 
persons  at  no  or  a  nominal  charge 
(exclusive  of  certain  deductible  and 
coinsurance  amounts  and  other  required 
collections).  With  respect  to  the  first 
category,  the  NPRM  stated  that  in  the 
Department’s  view  those  facilities  that 
collect  no  monies  from  patients  with 
incomes  up  to  twice  the  poverty  level 
are  meeting  the  statute's  objectives. 
Similarly,  with  respect  to  the  second 
category,  the  proposed  percentage  of 
private  philanthropic  support  was 
considered  to  be  a  proxy  for  tax  support 
in  the  public  facility  context,  as  such 
monies  are  generally  contributed  to 
fund  services  which  are  deemed 
essential  or  worthwhile,  but  which  are 
not  self-supporting.  The  “program  of 
discounted  health  services”  criterion  is 
analogous  to  a  similar  criterion  in  the 
public  facility  compliance  alternative, 
and  reflects  a  recognition  that  many 
such  facilities  have  in  place  a 
mechanism  for  determining  eligibility 
for  such  services  by  screening  for  ability 
to  pay.  The  rationale  for  the  other  , 
criterion  is  self-evident:  Clearly, 
facilities  that  provide  all  services  at  no 
or  a  nominal  charge  are  adequately- 
serving  those  in  their  patient  population 
who  are  unable  to  pay.  The  NPRM  also 
solicited  comment  on  whether  the 
compliance  alternative  should  be 
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expanded  to  cover  public  facilities  that 
do  not  qualify  for  the  public  facility 
compliance  alternative  but  whose 
operational  characteristics  are  similar  to 
the  private,  nonprofit  entities  the 
alternative  would  cover. 

Public  Comment  and  the  Department’s 
Responses 

The  Department  received  23 
comments  on  the  proi>osed  rules, 
principally  from  rehabilitation  and 
other  facilities  and  provider 
associations.  While  most  of  the 
comments  received  were  in  favor  of  the 
proposed  compliance  alternative  in 
principle,  many  suggested  specific 
changes  to  the  proposed  policies.  The 
comments  and  the  Department’s 
responses  thereto  are  summarized 
below. 

1.  Criteria  for  Certification. 

a.  Inclusion  of  Public  Facilities 

A  number  of  commenters 
recommended  that  the  criteria  for 
certification  be  changed  to  permit  the 
inclusion  of  public  facilities  that 
otherwise  meet  the  criteria  for 
certification.  They  argued  that  there  is 
operationally  no  difference  between 
such  facilities  and  non-profit  facilities 
that  meet  the  criteria,  and  that  it  is 
unreasonable  to  p>enalize  public 
facilities  just  because  they  are  public. 
The  Department  agrees  with  these 
comments  and  has  changed  the  rules  . 
accordingly,  by  eliminating  proposed 
§  124.516(b)(1),  which  would  have 
restricted  the  compliance  alternative  to 
private,  nonprofit  facilities. 

b.  No  Monies  Received  From  the 
Indigent 

Proposed  §  124.516(b)(2)  would  have 
established,  as  one  alternative  criterion 
for  certification,  that  a  facility  received 
no  monies  directly  from  persons  with 
incomes  up  to  twice  the  poverty  level, 
exclusive  of  amounts  charged  or 
received  for  purposes  of  obtaining 
reimbursement  under  third  party 
programs.  Several  commenters  urged 
that  this  criterion  be  revised  to  permit 
receipt  of  funds  from  such  p)ersons,  on 
the  grounds  that  it  is  unrealistic  to 
expect  a  facility  to  receive  no  money 
from  such  persons.  It  was  suggested  that 
the  criterion  be  revised  to  permit  receipt 
of  funds  up  to  some  amount,  such  as  10 
percent  of  operating  revenues.  The 
Department  has  not  accepted  this 
suggestion.  This  criterion  was  intended 
to  accommodate  those  exceptional 
facilities  which  routinely  provide  all 
services  at  no  charge  to  persons  unable 
to  pay  or  which  entirely  serve 
populations  ineligible  for 


uncompensated  services  and  are  thus 
unable  to  comply  with  the  regulations. 
Facilities  that  collect  monies  from 
patients  with  incomes  below  twice  the 
poverty  level  do  not  come  within  the 
intent  of  this  criterion.  It  should  be 
noted,  however,  that  such  facilities  may 
nonetheless  be  able  to  qualify  for  the 
compliance  alternative  under  a  different 
criterion  of  the  regulation,  if  they  have 
a  “program  of  discounted  health 
services”  and  receive  the  requisite 
amount  of  philanthropy.  See 
§  124.516(b)(2)  below. 

Another  suggestion  made  with  respect 
to  this  criterion  was  that  amounts 
collected  from  patients  as  part  of  their 
Medicaid  “spenddown”  be  considered 
to  be  included  under  the  exclusionary 
language  of  this  section,  so  that 
collection  of  such  monies  by  a  facility 
would  not  render  it  ineligible  under  this 
criterion.  This  suggestion  has  likewise 
not  been  accepted.  Spenddown  amounts 
are  clearly  not  within  the  scope  of  the 
exclusionary  language  as  written,  as 
Medicaid  eligibility  does  not  exist  until 
the  patient  has  spent  down  the  requisite 
amount,  and  therefore  they  are  not 
amounts  charged  that  are  reimbursable. 
Nor  do  we  think  the  language  should  be 
revised  to  permit  inclusion  of 
spenddown  amounts  in  the  amounts 
permitted  to  be  charged  or  claimed.  As 
stated  above,  this  criterion  is  intended 
to  cover  a  narrow  class  of  facilities — 
ones  which  can  be  considered  to  be 
meeting  their  Hill-Burton  obligation 
because  they  are  in  fact  not  receiving 
monies  directly  from  any  patients  who 
would  otherwise  be  eligible  for  Hill- 
Burton  uncompensated  services. 
Permitting  collection  of  spenddown 
amounts  would  thus  not  be  consistent 
with  the  intended  scope  of  this 
criterion. 

This  criterion  has  been  revised, 
however,  to  require  that  the  facility 
demonstrate  that  it  met  the  criterion  for 
the  preceding  three  fiscal  years.  This 
revision  brings  this  criterion  into  line 
with  the  10  percent  philanthropy 
criterion  of  §  124.516(b)(2),  which  also 
requires  a  demonstration  of  compliance 
over  the  preceding  three  years.  The 
purpose  of  the  three-year  demonstration 
in  both  cases  is  to  give  the  Secretary  a 
basis  for  the  conclusion  that  a  facility 
applying  for  certification  in  fact  comes 
within  the  intended  scope  of  the 
compliance  alternative  because  of  its 
characteristics  and  problems,  and  that 
certification  is  not  made  based  on  what 
may  be  a  one-time  aberration  in  the 
facility’s  circumstances.  See 
§  124.516(b)(1)  below. 

Another  commenter  suggested  that,  in 
view  of  the  difficulty  many  nursing 
homes  have  in  finding  individuals  who 


are  eligible  for  uncompensated  services 
and  not  also  eligible  for  Medicaid,  the 
Department  create  a  new  eligibility 
category  for  persons  in  nursing  homes 
with  incomes  up  to  four  times  the 
poverty  level.  In  fact,  the  Secretary  is 
considering  such  a  change  to  the 
regulations;  an  NPRM  proposing  to  ' 
establish  a  new  “Category  C,”  consisting 
of  persons  with  incomes  up  to  three 
times  the  poverty  level  was  recently 
published.  59  FR  15693  (April  4. 1994). 

It  should  be  noted  that,  should  this 
latter  policy  subsequently  be  adopted, 
the  Secretary  would  expect  to  revise 
§  124.516(b)(1)  below  to  be  consistent 
with  the  revision  in  the  underlying 
regulations. 

c.  Definition  of  “Philanthropy” 

Consistent  with  the  elimination  of  the 

restriction  of  the  compliance  alternative 
to  private  facilities,  the  Department  has 
also  broadened  the  examples  of 
“philanthropy”  in  the  new 
§  124.516(b)(2)(i).  As  revised,  the  term 
“philanthropy”  includes  state  and/or 
local  funding,  as  it  is  anticipated  that 
most  philanthropic  funding  for  public 
facilities  will  originate  from  sucn 
sources. 

The  term  “philanthropy”  has  also 
been  clarified  by  the  addition  of  the 
phrase  “to  cover  operating  deficits 
attributable  to  the  provision  of 
discounted  services.”  The  added  words, 
among  other  things,  make  clear  that 
philanthropic  state  or  local  funding 
within  the  scope  of  this  section  is 
different  than  state  or  local  funds 
received  under  entitlement  programs, 
which  have  long  been  considered  not  to 
be  “uncompensated  services”;  see 
§  124.505(aV  The  additional  language 
imposes  a  similar  restriction  on  other 
forms  of  philanthropy. 

Several  commenters  suggested  that 
the  term  “philanthropy”  be  further 
revised  to  include  interest  earned  on 
donated  funds.  However,  since  it  is  the 
Department’s  view  that  interest  on 
donated  funds  is  clearly  from  a 
“philanthropic  source,”  further 
clarification  of  the  regulation  in  this 
respect  is  not  needed. 

d.  Program  of  Discounted  Services 

One  provider  group  opposed  the 

eligibility  criterion  permitting 
certification  where  a  facility  has  a 
“program  of  discounted  services.”  The 
group  argued  that  this  provision  would 
create  a  problem  under  Medicaid  and 
Medicare,  the  rules  of  which  prohibit 
those  programs  from  subsidizing  other 
patients.  The  Department  does  not 
believe  that  this  is  a  problem,  since  the 
discounts  made  to  patients  under  a 
facility’s  discounted  health  services 
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program  are  not  required  to  be  reflected 
in  charges  to  those  programs.  Certainly, 
this  has  not  proved  to  be  a  problem  with 
facilities  operating  under  the  general 
compliance  requirements  or  with 
facilities  certified  under  the  public 
facility  compliance  alternative,  which 
contains  the  same  eligibility  criterion. 

The  definition  of  “program  of 
discounted  health  services”  has  been 
revised,  however,  by  the  addition  of 
language  making  clear  that  charges  may 
be  made  under  such  a  program  for  the 
purpose  of  obtaining  third  party 
reimbursements.  This  policy  was 
discussed  in  the  preamble  to  the 
proposed  rule,  but  was  omitted  from  the 
proposed  rule  itself.  The  change  simply 
makes  the  policy  of  this  section 
consistent  with  the  policy  throughout 
the  remainder  of  the  subpart  that  third 
party  collections  are  to  be  encouraged. 
See  §  124.505(a). 

e.  No  or  Nominal  Charge  Policies 

This  section  has  likewise  been  revised 
by  the  addition  of  the  language 
discussed  in  the  preceding  paragraph. 
One  comment  questioned  the  criterion 
set  out  in  the  proposed  rules  pertaining 
to  making  “all  services  of  the  facility 
available  to  all  persons  at  no  or  a 
nominal  charge.”  It  expressed  the 
concern  that  a  hospital  could  qualify  for 
the  compliance  alternative  under  this 
criterion  simply  by  designating  some 
narrow  group  of  services,  then  making 
them  available  for  free  or  at  a  nominal 
charge,  while  continuing  to  charge 
everyone  fully  for  the  facility’s  other 
services.  We  do  not  share  the 
commenter's  concern,  as  the  rule  below 
expressly  states  that,  in  order  to  come 
within  this  criterion,  the  facility  must 
“makel  1  all  services  of  the  facility 
available  to  all  persons  •  •  See 
§  124.516(b)(2)(ii)(B)  below. 

f.  Other  Eligibility  Criteria 

Other  proposals  for  eligibility  criteria 
were  received.  Several  commenters 
suggested  that  a  facility’s  Medicaid 
census  be  a  basis  for  eligibility;  these 
commenters  suggested  that  facilities 
with  a  70  percent  or  greater  Medicaid 
census  be  eligible  for  the  compliance 
alternative.  One  commenter  suggested 
that  long-term  care  facilities  with 
characteristics  “similar”  to  the  proposed 
eligibility  criteria  likewise  be 
considered  to  be  eligible  for  the 
compliance  alternative. 

The  Department  is  not  persuaded  that 
it  should  create  a  special  eligibility 
criterion  based  on  a  facility’s  Medicaid/ 
Medicare  census.  Clearly,  those 
facilities  that  serve  large  numbers  of 
Medicaid  or  Medicare  recipients  are  not 
precluded  from  qualifying  under  one  of 


the  criteria  below,  if  they  in  fact  meet 
those  criteria.  Indeed,  we  do  not  think 
it  would  be  consistent  with  the  theory 
underlying  the  compliance  alternative 
to  craft  such  an  eligibility  criterion.  The 
theory  of  the  compliance  alternative  is 
that  the  facilities  who  come  within  it 
need  the  alternative  because  compliance 
with  the  general  compliance  standards 
is  difficult,  if  not  impossible,  for  them 
because  of  their  operational 
characteristics,  even  though  they  are 
clearly  providing  free  or  below  cost 
services  to  “persons  unable  to  pay.” 
However,  compliance  with  the  general 
compliance  standards  is  not  impossible 
for  a  facility  with  a  70  percent 
Medicaid/Medicare  census  which 
charges  the  remaining  30  percent  of  its 
patient  population.  After  all,  if  none  of 
the  remaining  30  percent  of  the  facility’s 
patient  population  meets  the  eligibility 
criteria  of  §  124.505,  the  facility  will 
qualify  for  the  compliance  alternative 
under  §  124.516(b)(1)  below.  Thus,  it 
must  be  assumed  that  the  intent  of  the 
proposed  revision  would  be  to  permit 
facilities  to  qualify  for  the  compliance 
alternative  even  though  they  charge 
patients  who  meet  the  Hill-Burton 
eligibility  criteria  and  who  thus  could 
be  provided  uncompensated  services. 

With  respect  to  the  comment 
regarding  long-term  care  facilities,  the 
Department  has  not  created  a  special 
criterion  for  such  facilities.  If  such 
facilities  meet  the  eligibility  criteria 
below,  they  may  be  certified  under  the 
new  compliance  alternative.  We  note, 
moreover,  that  the  proposed  change  in 
eligibility  criteria  for  nursing  homes 
may  well  relieve  some  of  the  particular 
difficulties  of  nursing  homes  in 
complying  with  the  general  compliance 
standards. 

2.  Documentation 

A  number  of  comments  expressed 
support  for  minimizing  the  reporting 
and  recordkeeping  required  of 
qualifying  facilities  under  the  proposed 
compliance  alternative.  One  hospital, 
however,  opposed  the  proposed  rules  on 
the  grounds  that  they  simply  created  an 
additional  layer  of  reporting  and 
recordkeeping  requirements,  stating  that 
the  existing  requirements  work  well.  It 
should  be  emphasized  that  the 
compliance  alternative  is  not  meant  to 
create  an  additional  set  of  requirements 
for  facilities  already  complying  with  the 
general  compliance  requirements  at 
§§  124.501-124.512;  rather,  the 
compliance  alternative  below  is 
designed  to  relieve  facilities  which 
qualify  for  it  firom  the  burden  of 
complying  with  the  general  compliance 
requirements.  Consistent  with  this 
approach,  the  reporting  and 


recordkeeping  required  for  qualifying 
facilities  is  different  from  that  required 
of  most  facilities  and  should  generally 
be  considerably  less  than  that  under  the 
general  compliance  standards.  In  any 
event,  a  facility  that  is  not  certified 
under  the  compliance  alternative  does 
not  have  to  comply  with  the  reporting 
and  recordkeeping  requirements 
applicable  to  those  facilities  which  are 
certified;  concommitantly,  a  facility  that 
is  certified  under  the  compliance 
alternative  is  not  required  to  comply 
with  reporting  and  recordkeeping 
requirements  other  than  those  that 
apply  to  certified  facilities.  A  facility 
always  has  the  option  of  continuing  to 
comply  with  the  general  compliance 
requirements;  it  can  thus  ignore  the 
compliance  alternative  completely  if  it 
decides  that  compliance  with  the 
general  compliance  requirements  makes 
more  sense  for  it.  Thus,  we  do  not  think 
that  this  particular  concern  is  justified. 

A  couple  of  commenters  pointed  out 
that  the  proposed  means  of 
demonstrating  that  a  facility  meets  the 
eligibility  criteria — through  audited 
financial  statements — would  not 
necessarily  suffice,  depending  on  the 
criterion  involved.  They  pointed  out 
that,  for  example,  audited  financial 
statements  do  not  necessarily  set  forth 
philanthropic  sources  in  the  level  of 
detail  required,  or  establish  a  facility’s 
charging  policies.  They  suggested  that 
the  rule  be  amended  to  require  facilities 
to  contract  for  such  information  as  part 
of  their  audits.  The  Department  agrees 
with  the  observation  made  about  the 
limitations  of  audited  financial 
statements,  but  does  not  agree  with  the 
remedy  proposed.  Rather,  it  is  our  view 
that  documentation  sufficient  to 
establish  sources  of  philanthropy, 
charging  practices  and  so  on  can  be 
provided  by  other  means,  and  we  are 
reluctant  to  put  facilities  to  the  added 
expense  of  contracting  for  audit  services 
that  they  would  not  otherw'ise  need. 
Thus,  §  124.516(c)(1)  below  has  been 
revised  to  add  a  requirement  for  “other 
documents”  to  cover  the  concern  raised 
by  the  commenters.  The  Department 
will  issue  program  instructions 
clarifying  what  other  documents  may  be 
required  in  specific  instances. 

3.  Deficits 

One  commenter  suggested  that  the 
proposed  rules  be  revised  to  permit 
facilities  to  treat  deficits  resulting  from 
Medicaid  underpayments  as  justifiable 
deficits.  However,  we  are  not  accepting 
this  comment,  as  it  is  not  pertinent  to 
the  compliance  alternative.  The  rules 
below  do  not  distinguish  between  types 
of  deficits  for  purposes  of  deficit  make¬ 
up  under  the  alternative,  unlike  the 
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general  compliance  requirements, 
which  do  draw  such  a  distinction. 
Compare  §  124.516(d)(2)  below  with 
^  124.503(b).  Thus,  under  the 
compliance  alternative,  a  certified 
facility  with  a  noncompliance  deficit 
may  make  up  the  deficit  in  precisely  the 
same  manner  as  a  certified  facility  with 
a  justifiable  deficit. 

4.  Other  Comments 

Several  comments  questioned 
whether  vocational  services  could  be 
counted  as  uncompensated  services 
under  the  compliance  alternative;  the 
facilities  concerned  stated  that  they 
have  difficulty  meeting  the  ACL  since 
they  do  not  receive  credit  for  vocational 
services  they  provide.  The  compliance 
alternative  ^iow  should  relieve  this 
problem  for  facilities  that  are  certified, 
however.  Certified  facilities  will  not 
have  to  provide  a  set  amount  of 
uncompensated  services,  unlike 
facilities  operating  under  the  general 
compliance  requirements.  Thus,  so  long 
as  certified  facilities  provide  some 
medical  services  and  otherwise  remain 
in  compliance  with  the  requirements  for 
certification,  they  will  be  considered  to 
be  in  compliance  with  their 
uncompensated  services  assurance. 

In  view  of  the  fact  that  the  rules  below 
relieve  restrictions  on  facilities  that 
apply  and  are  certified  for  the 
compliance  alternative  and  impose  no 
additional  duties  or  obligations  on  other 
facilities,  delay  in  the  effective  date  of 
these  rules  is  not  required  under  5 
U.S.C.  553.  For  the  same  reasons,  the 
Secretary  hereby  finds  that  good  cause 
exists  for  not  delaying  the  effective  date 
of  the  rules  below.  The  rules  are 
accordingly  effective  upon  publication. 

Regulatory  Flexibility  Act  and 
Executive  Order  12866 

The  rule  below  would  generally 
maintain  the  existing  procedural  and 
reporting  requirements  for  the  majority 
of  obligated  facilities,  but  significantly 
lessen  them  for  certain  private, 
nonprofit  or  public  facilities.  The 
Department  has  determined  that  the 
impact  would  not  approach  the  annual 


$100  million  threshold  for  major 
economic  consequences  as  defined  in 
Executive  Order  12866.  Therefore,  a 
regulatory  impact  analysis  is  not 
retired. 

Consistent  with  the  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  the  Secretary  certifies  that  this 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Paperwork  Reduction  Act  of  1980 

This  final  rule  contains  information 
collections  which  have  been  approved 
by  the  Office  of  Management  and 
Budget  (0MB)  under  the  Paperwork 
Reduction  Act  of  1980,  and  assigned 
control  #0915-0171. 

The  underlying  purpose  of  this  rule  is 
to  decrease  recordkeeping,  reporting, 
and  notification  burden  for  the 
charitable  facilities.  Facilities  certified 
under  the  charitable  facility  compliance 
alternative  will  no  longer  be  required  to 
maintain  extensive  records  on 
uncompensated  services  (124.510(a)), 
but  instead  will  have  to  maintain  only 
records  which  dociunent  its  eligibility 
for  the  compliance  alternative 
(124.510(b)).  We  believe  this 
recordkeeping  requirement  imposes  no 
additional  buj^en  because  these 
documents  are  ordinarily  retained  by 
facilities.  This  change  is  expected  to 
reduce  the  recordkeeping  burden  by  75 
hours  per  facility  per  year. 

Similarly,  reporting  burden  will  be 
reduced.  Charitable  facilities  will  be 
required  to  apply  once  for  the 
certification  (124.516(c)),  and  thereafter 
will  need  only  to  certify  their  continued 
eligibility  annually  (124.509(b)). 
Currently,  facilities  in  deficit  status, 
which  include  most  of  the  charitable 
facilities,  must  file  a  report  each  year 
which  documents  the  amount  of 
uncompensated  care  provided 
(124.509(a)).  This  change  in  reporting 
requirements  is  expected  to  reduce  the 
reporting  burden  by  6  hours  per  facility 
in  the  first  year,  and  by  13.5  hours  per 
facility  in  subsequent  years. 

.  Finally,  notification/disclosure 
burden  will  be  eliminated,  because  the 


facilities  will  no  longer  be  required  to: 

(1)  Publish  a  notice  each  year  of  the 
availability  of  uncompensated  services 
(124.504(a));  (2)  provide  individual 
written  notices  to  each  person  seeking 
service  in  the  facility  (124.504(c));  or  (3) 
provide  a  determination  of  eligibility  to 
each  person  applying  for 
uncompensated  services  (124.507). 

These  changes  are  expected  to  reduce 
the  notification  burden  by  380  hours  per 
facility  per  year. 

All  sections  of  the  regulations  that 
contain  reporting,  recordkeeping,  or 
notification/disclosure  requirements 
have  been  approved  by  0MB  under  the 
Paperwork  Reduction  Act  (0MB) 
#0915-0077  and  #0915-0171.  The  title, 
description,  and  respondent  description 
of  the  information  collections  are  shown 
below  with  an  estimate  of  the  annual 
reporting  and  recordkeeping  burden. 
Included  in  the  estimate  is  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information. 

The  addition  of  the  requirement  for 
“other  documents”  in  §  124.516(c)(1) 
will  not  affect  the  burden  because  the 
other  documents  are  expected  to  be 
readily  available  materials. 

The  estimate  of  150  applicants  was 
based  on  a  review,  prior  to  development 
of  the  NPRM,  of  data  on  the  kinds  of 
facilities  expected  to  qualify  for  the 
alternati>'e.  A  recent  re-review  of  the  list 
of  facilities  indicated  that  30  of  the 
facilities  have  completed  their 
obligations.  With  the  6Kldition  of  public 
facilities  in  the  qualifying  criteria,  we 
expect  approximately  30  additional 
facilities  to  apply  for  certification. 

Title:  Charitable  Facility  Compliance 
Alternative  (42  CFR  part  124  subpart  F). 

Description:  Information  will  be 
collected  fi’om  facilities  requesting 
certification  under  the  compliance 
alternative  for  the  purpose  of 
determining  whether  the  required 
criteria  for  qualification  have  been  met. 

Description  of  Respondents:  Public 
and  private  non-profit  institutions. 


Estimated  Annual  Reporting  and  Recordkeeping  Burden 


Section 

Activity 

Annual 
number  of 
respondents 

Annual  fre¬ 
quency 

Average 
burden  per 
response 

Annual  bur¬ 
den  hours 

124.516<c) . 

Procedures  for  certification’ 

150 

1 

6.0 

900 

'  Approximately  150  facilities  are  expected  to  be  certified  under  the  proposed  charitable  facility  compliance  atterrrative  in  the  first  year.  We  ex¬ 
pect  no  new  applications  in  subsequent  years;  therefore,  there  will  be  no  burden  beginning  in  year  2. 


i 
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VVe  received  no  public  comments  on 
the  estimated  public  reporting  burden 
and  it  remains  the  same  as  that 
contained  in  the  proposed  rule. 

List  of  Subjects  in  42  CFR  Part  124 

Grant  programs — Health,  Health 
facilities.  Loan  programs — Health,  Low 
income  persons.  Reporting  and 
recordkeeping  requirements. 

Dated:  July  1, 1994. 

Philp  R.  Lee, 

Assistant  Secrotory  for  Health. 

Approved:  August  11, 1994. 

Donna  E.  Shalala, 

Secretary. 

For  reasons  set  out  in  the  preamble, 
part  124,  subpart  F,  of  title  42  of  the 
Code  of  Federal  Regulations  is  amended 
to  read  as  follows: 

PART  124— [AMENDED] 

Subpart  F— Reasonable  Volume  of 
Uncompensated  Services  to  Persons 
Unable  to  Pay 

1.  The  authority  citation  for  42  CFR 
part  124,  subpart  F,  continues  to  read  as 
follows; 

Authority:  42  U.S.C  216;  42 
300s(3). 

2.  Section  124.502  is  amended  by 
revising  the  first  sentence  of  paragraph 
(m)(l)  and  revising  paragraph  (m){2)  to 
read  as  follows: 

§124.502  Definitions. 

*  *  «  St  * 

(m)  *  *  * 

(1)  For  facilities  other  than  those 
certified  under  §  124.513,  §  124.514, 

§  124.515,  or  §  124.516,  health  services 
that  are  made  available  to  persons 
unable  to  pay  for  them  without  charge 
or  at  a  charge  which  is  less  than  the 
allowable  credit  for  those  services. 

A  *  * 

(2)  For  facilities  certified  under 
§  124.513,  §  124.514,  §  124.51.5,  or 
§  124.516,  services  as  defined  in 
paragraph  (m)(l)  of  this  section  and 
services  that  are  made  available  to 
persons  unable  to  pay  for  them  under 
programs  described  by  the 
documentation  provided  under 

§  124.513(c)(2),  §  124.514(c)(2),  or 
§  124.516(c)(2),  as  applicable,  or 
pursuant  to  the  terms  of  the  applicable 
grant  or  agreement  as  provided  in 
§  124.515.  Except  as  provided  in 
§  124.516,  excluded  are  services 
reimbursed  by  Medicare,  Medicaid,  or 
other  third  ]3arty  programs,  including 
services  for  which  reimbursement  was 
provided  as  payment  in  full,  and 
services  provided  more  than  96  hours 
following  notification  to  the  facility  by 


a  peer  review  organization  that  it 
disapproved  the  services  under  section 
1155(a)(1)  or  section  1154(a)(1)  of  the 
Social  Security  Act. 

3.  Section  124.508  is  amended  by 
revising  the  heading  and  introductory 
text  of  paragraph  (a)  to  read  as  follows: 

§  124.508  Cessation  of  uncompensated 
services. 

(a)  Facilities  not  certified  under 
§  124.513,  §  124.514,  §  124.515  or 
§  124.516.  Where  a  facility,  other  than  a 
facility  certified  under  §  124.513, 

§  124.514,  §  124.515,  or  §  124.516,  has 
maintained  the  records  required.by 
§  1^4.51 0(a)  and  determines  based 
thereon  that  it  has  met  its  annual 
compliance  level  for  the  fiscal  year  or 
the  appropriate  level  for  the  period 
specified  in  its  allocation  plan,  it  may, 
for  the  remainder  of  that  year  or  period; 

*  *  «  •  • 

4.  Section  124.509  is  amended  by 
revising  the  heading  of  paragraph  (a) 
and  by  revising  the  heading  and 
introductory  text  of  paragraph  (h)  to 
read  as  follows: 

§  124.509  Reporting  requirements. 

(a)  Facilities  not  certified  under 
§  124.513,  §  124.514,  §  124.515,  or 
§  124.516.  *  *  * 

*  *  *  *  « 

(b)  Facilities  certified  under  §  124.513 
or  §  124.516.  A  facility  certified  under 

§  124.513  or  §  124.516  shall  comply 
with  paragraph  (a)(3)  of  this  set:tion  and 
.shall  submit  within  90  days  after  the 
close  of  its  fiscal  year,  as  appropriate: 

«  *  «  «  * 

5.  Set:tion  124.510  is  amended  by 
revising  the  heading  of  paragraph  (a) 
and  by  revising  the  heading  and  the  first 
sentence  of  paragraph  (b)  to  read  as 
follows: 

§  124.510  Record  maintenance 
requirements. 

(a)  Facilities  not  certified  under 
§  124.513,  §  124.514,  §  124.515,  nr 
§124.516.  •  •  * 

A  *  *  *  * 

(b)  Facilities  certified  under  §  124.513, 
§  124.514,  or§  124.516.  A  facility 
certified  under  §  124.513,  §  124.514,  or 

§  124.516  .shall  maintain,  make  available 
for  public  inspection  consistent  with 
personal  privacy,  and  provide  to  the 
Secretary  on  request,  any  records 
net:essary  to  document  its  compliance 
with  the  applicable  requirements  of  this 
subpart  in  any  fiscal  year,  including 
those  documents  submitted  to  the 
Secretary  under  §  124.513(c), 

§  124.514(c),  or  §  124.516(c).  *  *  * 

■A  *  A  *  * 

6.  Section  124.511  is  amended  by 
revising  the  first  sentence  of  paragraph 


(a) (3)  and  by  revising  paragraph 

(b) (l)(iii){C)  to  read  as  follows: 

§  1 24.51 1  Investigation  and  determination 
of  compliance. 

(a) *  •  * 

(3)  When  the  SecTetary  investigates  a 
facility,  the  facility,  including  a  facility 
certified  under  §  124.513,  §  124.514, 

§  124.515,  or  §  124.516,  shall  provide  to 
the  Secretary'  on  request  any  doimments, 
records  and  other  information 
concerning  its  operation  that  relate  to 
the  requirements  of  this  subpart  *  *  * 

A  *  A  *  * 

(b) *  *  * 

(D*  *  * 

(iii)  *  •  • 

(C)  The  facility  had  procedures  in 
place  that  complied  with  the 
requirements  of  §§  124.504(c),  124.505, 
124.507. 124.509, 124.510, 

124.513(b)(2),  124.514(b)(2).  124.515, 
and  124.516  (b)(1)  or  (b)(2),  as 
applicable,  and  systematically  correi.lly 
followed  such  procedures. 

A  *  A  A  A 

7.  Section  124.512  is  amended  by 
revising  the  introductory  text  of 
paragraph  (b)  and  by  revising  paragraph 
(c)(1)  to  read  as  follows: 

§  1 24.51 2  Enforcement 

A  A  A  A  A 

(b)  A  facility,  including  a  facility 
certified  under  §  124.513,  §  124.514,  or 
§  124.516,  that  has  denied 
uncompensated  services  to  any  person 
because  it  failed  to  comply  with  the 
requirements  of  this  subpart  will  not  be 
in  compliance  with  its  assurance  until 
it  takes  whatever  steps  are  necessary  to 
remedy  fully  the  noncomplianr.e, 
including: 


(1)  Have  a  system  fur  providing  nutir  e 
to  eligible  persons  as  required  by 
§  124.504(c),  §  124.513(b)(2), 

§  124.514(b)(2),  or  §  124.516(b){2)(iiJ(A), 
as  applicable; 

A  A  A  A  A 

8.  In  subpart  F,  §  124.516  is 
redesignated  as  §  124.517. 

9.  A  new  §  124.516  is  added  to 
subpart  F,  to  read  as  follows; 

§  1 24.51 6  Charitable  facility  compliance 
alternative. 

(a)  Effect  of  certification.  The 
Secretary  may  certify  a  facility  whii.h 
meets  the  requirements  of  paragraphs 
(b)  and  (c)  of  this  section  as  a 
“charitable  facility.’’  A  facility  whitii  is 
so  certified  is  not  required  to  comply 
with  this  subpart  except  as  otherwi.se 
herein  provided. 

(b)  Criteria  for  qualification.  A  facility 
may  qualify  for  (.x*rtification  under  this 
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section  if  it  meets  the  criteria  of  either 
paragraph  {b)(l)  or  paragraph  (b)(2)  of 
this  section: 

(1)  It  received,  for  the  three  most 
recent  fiscal  years,  no  monies  directly 
from  patients  with  incomes  up  to 
double  the  current  poverty  line  issued 
by  the  Secretary  pursuant  to  42  U.S.C. 
9902,  exclusive  of  amounts  charged  or 
received  for  purposes  of  claiming 
reimbursement  under  third  party 
insurance  or  governmental  programs, 
such  as  Medicaid  or  Medicare 
deductible  or  coinsurance  amounts;  or 

(2) (i)  It  received,  for  the  three  most 
recent  fiscal  years,  at  least  10  percent  of 
its  total  operating  revenue  (net  patient 
revenue  plus  other  operating  revenue, 
exclusive  of  any  amounts  received,  or  if 
not  received,  claimed,  as  reimbursement 
under  titles  XVIII  and  XIX  of  the  Social 
Security  Act)  from  philanthropic 
sources  to  cover  operating  deficits 
attributable  to  the  provision  of 
discounted  services.  Philanthropic 
sources  include  private  trusts, 
foundations,  churches,  charitable 
organizations,  state  and/or  local 
funding,  and  individual  donors;  and 
either — 

(ii)  (A)  Provides  health  services 
without  charge  or  at  a  substantially 
reduced  rate  (exclusive  of  amounts 
charged  or  received  for  purposes  of 
claiming  reimbursement  under  third 
party  insurance  or  governmental 
programs,  such  as  Medicaid  or  Medicare 
deductible  or  coinsurance  amounts)  to 
persons  who  are  determined  by  the 
facility  to  qualify  therefor  under  a 
program  of  discounted  health  services. 

A  “program  of  discounted  health 
services”  must  provide  for  financial  and 
other  objective  eligibility  criteria  and 
procedures,  including  notice  prior  to 
nonemergency  service,  that  assure 
effective  opportunity  for  all  persons  to 
apply  for  and  obtain  a  determination  of 
eligibility  for  such  services  including  a 
determination  prior  to  service  where 
requested;  or 

(B)  Makes  all  services  of  the  facility 
available  to  all  persons  at  no  more  than 
a  nominal  charge,  exclusive  of  amounts 
charged  or  received  for  purposes  of 
claiming  reimbursement  under  third 
party  insurance  or  governmental 
programs,  such  as  Medicaid  or  Medicare 
deductible  or  coinsurance  amounts. 

(c)  Procedures  for  certification.  To  be 
certified  under  this  section,  a  facility 
must  submit  to  the  Secretary,  in 
addition  to  other  materials  that  the 
Secretary  may  from  time  to  time  require, 
copies  of  the  following; 

(1)  Audited  financim  statements  for 
the  three  most  recent  fiscal  years  or 
other  documents  prescribed  by  the 
Secretary,  sufficient  to  show  that  the 


facility  meets  the  criteria  of  paragraph 
(b)(1)  or  (b)(2)  of  this  section. 

(2)(i)  Where  the  facility  claims 
qualification  under  paragraph 
(b)(2)(ii)(A)  of  this  section,  a  complete 
description,  and  documentation  where 
requested,  of  its  program  of  discounted 
health  services,  including  charging  and 
collection  policies  of  the  facility,  and 
eligibility  criteria  and  notice  and 
determination  procedures  used  under 
its  program(s)  of  discounted  health 
services. 

(ii)  Where  the  facility  claims 
qualification  under  paragraph  (b)(1)  or 
paragraph  (b)(2)(ii)(B)  of  this  section,  a 
complete  description,  and 
documentation  where  requested,  of  its 
admission,  charging,  and  collection 
policies. 

(d)  Period  of  effectiveness.  (1)  A 
certification  by  the  Secretary  under  this 
section  remains  in  effect  until 
withdrawn.  The  Secretary  may  disallow 
credit  under  this  subpart  when  the 
Secretary  determines  that  there  has  been 
a  material  change  in  any  factor  upon 
which  certification  was  based  or 
substantial  noncompliance  with  this 
subpart.  The  Secretary  may  withdraw 
certification  where  the  change  or 
noncompliance  has  not  been  in  the 
Secretary’s  judgment  adequately 
remedied  or  otherwise  continues. 

(2)  Deficits. — (1)  Title  Vl-assisted 
facilities  with  assessed  deficits.  Where  a 
facility  assisted  under  title  VI  of  the  Act 
has  been  assessed  as  having  a  deficit 
under  §  124.503(b)  that  has  not  been 
made  up  prior  to  certification  under  this 
section,  the  facility  may  make  up  that 
deficit  by  either — 

(A)  Demonstrating  to  the  Secretary’s 
satisfaction  that  it  met  the  applicable 
requirements  of  paragraph  (b)  of  this 
section  for  each  year  in  which  a  deficit 
was  assessed;  or 

(B)  Providing  an  additional  period  of 
service  under  this  section  on  the  basis 
of  one  year  (or  portion  of  a  year)  of 
certification  for  each  year  (or  portion  of 
a  year)  of  deficit  assessed.  The  period  of 
obligation  applicable  to  the  facility 
under  §  124.501(b)  shall  be  extended 
until  the  deficit  is  made  up  in 
accordance  with  the  preceding  sentence. 

(ii)  Where  any  period  of  compliance 
under  this  subpart  of  a  facility  assisted 
under  title  VI  of  the  Act  has  not  been 
assessed,  the  facility  will  be  presumed 
to  have  no  allowable  credit  for  such 
period.  The  facility  may  either — 

(A)  Make  up  such  deficit  in 
accordance  with  paragraph  (d)(2)(i)  of 
this  section;  or 

(B)  Submit  an  independent  certified 
audit,  conducted  in  accordance  with 
procedures  specified  by  the  Secretary,  of 
the  facility’s  records  maintained 


pursuant  to  §  124.510.  If  the  audit 
establishes  to  the  Secretary’s  satisfaction 
that  no,  or  a  lesser,  deficit  exists  for  the 
period  in  question,  the  facility  will 
receive  credit  for  the  period  so  justified. 
Any  deficit  w'hich  the  Secretary 
determines  still  remains  must  be  made 
up  in  accordance  with  paragraph 
(d)(2)(i)  of  this  section. 

(iii)  Title  XVI-assisted  facilities.  (A)  A 
facility  assisted  under  title  XVI  of  the 
Act  which  has  an  assessed  deficit  which 
was  not  made  up  prior  to  certification 
under  this  section  shall  make  up  that 
deficit  in  accordance  with  paragraph 
(d)(2)(i)(A)  of  this  section.  If  it  cannot 
make  the  showing  required  by  that 
paragraph,  it  shall  make  up  the  deficit 
when  its  certification  under  this  section 
is  withdrawn. 

(B)  A  facility  assisted  under  title  XVI 
of  the  Act  whose  compliance  with  this 
subpart  has  not  been  completely 
assessed  w  ill  be  presumed  to  have  no 
allowable  credit  for  the  unassessed 
period.  The  facility  may  make  up  the 
deficit  by — 

(1)  Following  the  procedure  of 
paragraph  (d)(2)(iii)(A)  of  this  section; 
or 

(2)  Submitting  an  independent 
certified  audit,  conducted  in  accordance 
with  procedures  specified  by  the 
Secretary,  of  the  facility’s  records 
maintained  pursuant  to  §  124.510.  If  the 
audit  establishes  that  no,  or  a  lesser, 
deficit  exists  for  the  period  in  question, 
the  facility  will  receive  credit  for  the 
period  so  justified.  Any  deficit  which 
the  Secretary  determines  still  remains 
must  be  made  up  in  accordance  with 
paragraph  (d)(2)(iii)(A)  of  this  section. 

IFR  Doc.  94-21354  Filed  8-29-94;  8:45  am) 
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FEDERAL  MARITIME  COMMISSION 
46  CFR  Part  501 

Organization,  Functions,  and  Authority 
Delegations:  Administration  Bureau, 
Director 

AGENCY:  Federal  Maritime  Commission. 
ACTION:  Final  rule. 

SUMMARY:  The  Federal  Maritime 
Commission  is  expanding  its  delegation 
of  authority  to  the  Director,  Bureau  of 
Administration  with  respect  to 
accounting  systems  and  the  collection  of 
user  fees  charged  for  the  Automated 
Tariff  Filing  and  Information  System. 
EFFECTIVE  DATE:  August  30, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  C.  Polking,  Secretary,  Federal 
Maritime  Commission,  800  N.  Capitol 
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St.,  N.W.,  Washington.  D.C.  20573,  (202) 
523-5725. 

SUPPLEMENTARY  INFORMATION:  The 
Federal  Maritime  Commission  is 
amending  Part  501  of  Title  46  of  the 
Code  of  Federal  Regulations  to  delegate 
to  the  Director,  Bureau  of 
Administration,  the  authority  to  deny 
access  to  Automated  Tariff  Filing  and 
Information  System  (ATFI)  data  tapes 
for  failure  to  operate  under  an  approved 
accounting  or  charging  system  or  for 
failure  to  remit  user  fees  to  the 
Commission.  Notice  and  public 
procedure  are  not  necessary  prior  to  the 
revision  of  delegated  authority.  Neither 
is  a  delayed  effective  date  required,  5 
U.S.C.  553. 

List  of  Subjects  in  46  CFR  Part  501 

Administrative  practice  and 
procedure:  Authority  delegations; 
Organization  and  functions;  Seals  and 
insignia. 

Part  501  of  Title  46  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  501— [AMENDED]. 

1.  The  authority  citation  for  Part  501 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  551-557,  701-706, 

2003  and  6304;  31  U.S.C.  3721;  43  U..S.C  414 
and  418;  44  U.S.C.  501-520  and  3501-3520; 
46  U..S.C  app.  801-848,  876, 1111  and  1701- 
1720;  Reorganization  Plan  No.  7  of  1961,  26 
FR  7315,  August  12, 1961;  Pub.  L.  89-56,  79 
Stat.  195;  and  5  CFR  Part  2638. 

2.  Section  501.30  is  amended  by 
revising  paragraph  (b)(1)  as  follows: 

§  501.30  Delegation  to  and  redetegation  by 
Director,  Bureau  of  Administration 
***** 

(b)(1)  Authority  under  §  514.21(m)(2) 
of  this  chapter,  after  consultation  with 
the  Bureau  of  Tariffs,  Certification  and 
Licensing  and  the  Office  of  the 
Managing  Director,  to  evaluate  and 
approve  or  disapprove  by  letter  the 
accounting  or  charging  system  the 
applicant  intends  to  use  for  (Jiarging 
users  and  remitting  to  the  Commission 
indireti  (subsequent)  access  user  fees 
under  46  U.S.C.  app.  1107a(d)(l)(B)(ii), 
and  by  letter  to  deny  access  to  ATFI 
data  tapes  for  failure  to  operate  under  an 
approved  acrxmnting  or  charging  .system 
or  for  failure  to  remit  user  fees  to  the 
Commission. 

***** 

By  the  ('ommission. 

Joseph  C.  Polking, 

Secretury. 

[FR  Doc.  94-21303  Filed  8-2?>-94;  8:45  am) 
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INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Part  1002 

[Ex  Parte  No.  246  (Sub-No.  12)] 

Regulations  Governing  Fees  for 
Services  Performed  in  Connection 
With  Licensing  and  Related  Services — 
1994  Update 

AGENCY:  Interstate  Commerce 
Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission  adopts  its 
1994  User  Fee  Update  and  revises  its  fee 
schedule  in  compliance  with  the 
regulatory  requirement  that  its  fees  be 
updated  annually.  The  fee  policy 
changes  also  are  adopted  to  improve  the 
Commission’s  user  fee  program. 
EFFECTIVE  DATE:  These  rules  are  effective 
on  October  1. 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  M.  King.  (202)  927-5493,  or 
for  costing  questions  David  T.  Groves, 
(202)  (927-6395),  or  John  C  Pertino, 
(202)  927-6229.  [TDD  for  hearing 
impaired:  (202)  927-5721.) 
SUPPLEMENTARY  INFORMATION:  The 
Commission’s  1994  User  Fee  Update  is 
adopted  substantially  as  proposed  in 
our  notice  of  proposed  rulemaking 
published  at  59  FR  29586  (June  8, 1994). 
However,  due  to  recent  Congressional 
action  concerning  tariff  filings  and  the 
delay  in  implementing  optical  imaging 
for  tariff  filings.  Fee  Item  (74)(i)  relating 
to  the  filing  of  tariffs,  rates  schedules, 
and  contract  and/or  contract  summaries 
including  supplements,  is  set  at  $13 
rather  that  $15. 

Also,  the  description  of  Fee  Item  (85) 
involving  valuation  of  railroad  lines  in 
conjunction  with  purchase  offers  is 
being  revised  to  clarify  that  the  fee 
applies  to  offers  to  subsidize  a  rail  line. 

The  Commission  concludes  that  the 
fee  changes  adopted  here  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  the  Commission’s  regulations 
provide  for  waiver  of  filing  fees  for 
those  entities  which  can  make  the 
required  showing  of  financial  hardship. 
In  addition,  the  fee  policy  changes 
adopted  here  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  because  those 
changes  only  involve  minor  revisions  of 
the  Commi.ssion’s  user  fee  policy. 

Additional  information  is  contained 
in  the  Commission’s  decision.  To  obtain 
a  copy  of  the  full  decision,  write,  «:all, 
or  pi(i  up  in  person  from  Dynamic 
Concepts,  Inc.,  Room  2229,  interstate 
Commerc.e  Commission  Building, 


Washington,  DC  20423.  Telephone: 

(202)  289-4357/4359.  (Assistance  for 
the  hearing  impaired  is  available 
through  TDD  services  (202)  927-5721.1 

List  of  Subjects  in  49  CFR  Part  1002 

Administrative  practice  and 
procedure.  Common  carriers,  Frewlom 
of  information.  User  fees. 

Decided:  August  16, 1994. 

By  the  Qjmmission,  Chairman  McDonald, 
Vice  Chairman  Phillips,  Commissioners 
Simmons  and  Morgan.  Commissioner 
Simmons  dissented  in  part  with  a  separate 
expression. 

Vernon  A.  Williams, 

Acting  Sncwtary. 

For  the  reasons  set  forth  in  the 
preamble,  title  49.  chapter  X.  part  1002, 
of  the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  1002— FEES 

1.  The  authority  citation  for  part  1002 
continues  to  read  as  follows: 

Authoritv.  5  U.S.C  552(a)(4)(A),  5  U.S.t:.  ' 
553,  31  U.S.C  9701  and  49  U.S.C  10321. 

2.  Section  1002.1  is  amended  by 
revising  paragraphs  (a),  (b),  (c),  (d),  and 
(e)(1)  and  the  chart  in  paragraph  (f)|6)  to 
read  as  follows: 

§1002.1  Fees  for  records  search,  review, 
copying,  certification,  and  related  services. 
***** 

(a)  Certifir.ate  of  the  Secretary.  $9.00. 

(b)  Service  involved  in  examination  of 
tariffs  or  schedules  for  preparation  of 
certified  copies  of  tariffs  or  schedules  or 
extracts  therefrom  at  the  rate  of  $23.00 
per  hour. 

(c)  Service  involved  in  checking 
records  to  be  certified  to  determine 
authenticity,  including  clerical  work 
etc.,  incidental  thereto,  at  the  rate  of 
$16.00  per  hour. 

(d)  Electrostatic  copies  of  tariffs, 
reports,  and  other  public  documents,  at 
the  rate  of  $.70  per  letter  size  or  legal 
size  exposure.  A  minimum  charge  of 
$5.00  w'ill  be  made  for  this  service. 

(e)  *  •  * 

(1)  A  fee  of  $38.00  per  hour  for 
professional  staff  time  will  be  charge*! 
when  it  is  required  to  fulfill  a  n^quest 
for  ADP  data. 


*  * 

(0*  *  * 
16)*  * 

Grade 

Rate 

Grade 

Rate 

GS-1 . 

$6.74 

GS-9 . 

$15.73 

GS-2 . 

7.33 

GS-10 ..._. 

17.32 

GS-3 . 

8.27 

GS-11 . 

19.03 

GS-4 . 

9.28 

G&-12 . 

22.81 

GS-5 . 

10.38 

GS-1 3 . 

27  12 

GS-6 . 

11.57 

GS-14 . 

32  05 
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Grade 

Rate 

Grade 

Rate 

GS-7 . 

r;.<^ 

12.86 

14.24 

GS-15  and 
Over . 

37.70 

*  *  *  *  « 


3.  Section  1002.2  is  amended  by 
revising  paragraphs  (a)(3)  and  (f)  to  read 
as  follows: 

§1002.2  Filing  fees. 

(a)  *  *  * 

(3)  Fees  will  be  payable  to  the 
Interstate  Commerce  Commission  by  a 


check  payable  in  United  States  currency 
drawn  upon  funds  deposited  in  a 
United  States  or  foreign  bank  or  other 
financial  institution,  money  order 
payable  in  United  States’  currency,  or 
credit  card  (VISA  or  MASTERCARD). 

•k  -k  it  If  ft 

(f)  Schedule  of  filing  fees. 


Type  of  proceeding 

Part  I:  Non-Rail  Applications  for  Operating  Authority  or  Exemptions; 

(1)  An  application  for  motor  carrier  operating  authority;  a  certificate  of  registration  including  a  certificate  of  registration  for  cer¬ 

tain  foreign  carriers:  broker  authority;  water  carrier  operating  or  exemption  authority;  or  household  goods  freight  forwarder 
authority  . 

(2)  A  fitness-only,  application  for  motor  common  carrier  authority  under  49  U.S.C.  10922(b)(4)(E)  or  motor  contract  authority 

under  49  U.S.C.  10923(b)(5)(A)  to  transport  food  and  related  products . 

(3)  A  petition  to  interpret  or  clarify  an  operating  authority  under  49  CFR  1 160.66  . 

(4)  A  request  seeking  the  modification  of  operating  authority  only  to  the  extent  of  making  a  ministerial  correction,  when  the 

original  error  was  caused  by  applicant,  a  change  in  the  name  of  the  shipper  or  owner  of  a  plant  site,  or  the  change  of  a 
highway  name  or  number . . . 

(5)  A  petition  to  renew  authority  to  transport  explosives  under  49  U.S.C.  10922  or  10923  . 

(6)  An  application  to  remove  restriction  or  broaden  unduly  narrow  authority  . ; . 

(7)  An  application  for  authority  to  deviate  from  authorized  regular-route  authority . 

(8)  An  application  for  motor  carrier  or  water  carrier  temporary  authority  under  49  U.S.C.  10928  . 

(9)  An  application  for  motor  carrier  emergency  temporary  authority  under  49  U.S.C.  10928(c)(1) . 

(10)  An  extension  of  the  time  period  during  which  an  outstanding  application  for  temporary  or  emergency  temporary  authority 

as  defined  in  49  U.S.C.  10928  may  continue  . 

(11)  Request  for  name  change  of  carrier,  broker,  or  household  goods  freight  forwarder  . 

(12)  A  notice  required  by  49  U.S.C.  10524(b)  to  engage  in  compensated  intercorporate  hauling  including  an  updated  notice 

required  by  49  CFR  1167.3 . 

(13)  A  notice  of  intent  to  operate  under  the  agricultural  co-operative  exemption  in  49  U.S.C.  10526(a)(5)  . 

(14)  [Reserved] 

(15)  A  joint  petition  to  substitute  applicant  in  a  pending  operating  rights  proceeding  . 

(16)  [Reserved] 

Part  II:  Non-Rail  Proceedings  to  Discontinue  Transportation: 

(17)  A  notice  or  petition  to  discontinue  ferry  service  under  49  U.S.C.  10908  . 

(18)  A  petition  to  discontinue  motor  carrier  of  passenger  transportation  in  one  state  . 

(19)  [Reserved) 

Part  III;  Non-Rail  Applications  or  Proceedings  to  Enter  Upon  a  Particular  Financial  Transaction  or  Joint  Arrangement; 

(20)  An  application  for  the  pooling  or  division  of  traffic . 

(21)  An  application  involving  the  purchase,  lease,  consolidation,  merger,  or  acquisition  of  control  of  a  motor  or  water  carrier  or 

carriers  under  49  U.S.C.  11343  . . 

(22)  An  application  for  approval  of  a  non-rail  rate  association  agreement.  49  U.S.C.  10706  . 

(23)  An  a^ication  for  approval  of  an  amendment  to  a  non-rail  rate  association  agreement 

(i)  Significant  amendment  . 1 

(ii)  Minor  amendment . 

(24)  An  application  for  temporary  authority  to  operate  a  motor  or  water  carrier.  49  U.S.C.  11349  . 

(25)  An  application  to  transfer  or  lease  a  certificate  or  permit,  including  a  certificate  of  registration,  and  a  broker’s  license 

under  49  U.S.C.  10926,  or  a  transfer  of  a  water  carrier  exemption  authorized  under  49  U.S.C.  10542  and  10544  . 

(26)  [Reserved] 

(27)  A  petition  for  exemption  under  49  U.S.C.  11343(e) . 

(28) -(32)  [Reserved] 

Part  IV:  Rail  Licensing  Proceedings  other  than  Abandonment  or  Discontinuance  Proceedings: 

(33) 

(i)  An  application  for  a  certificate  authorizing  the  construction,  extension,  acquisition,  or  operation  of  lines  of  railroad.  49 

U.S.C.  10901  . . . 

(ii)  Notice  of  exemption  under  49  CFR  1 150.31-1150.35  . 

(iii)  Petition  for  exemption  under  49  U.S.C.  10505  . 

(34)  A  Feeder  Line  Development  Program  application  filed  under  49  U.S.C.  10910(b)(1)(A)(i)  . . 

(35)  A  Feeder  Line  Development  Program  application  filed  under  49  U.S.C.  10910(b)(1)(A)(ii)  . 

(36) -{37)  [Reserved] 

Part  V;  Rail  Abandonment  or  Discontinuance  of  Transportation  Services  Proceedings; 

(38) 

(i)  An  application  for  authority  to  abandon  all  or  a  portion  of  a  line  of  railroad  or  discontinue  operation  thereof  filed  by  a 

railroad  (except  appilications  filed  by  Consolidated  Rail  Corporation  pursuant  to  the  North  East  Rail  Service  Act  [Subtitle 
E  of  Title  XI  of  Pub.  L.  97-35],  bankrupt  railroads,  or  exempt  abandonments  under  49  CFR  1 152.50)  . 

(ii)  Notice  of  an  exempt  abandonments  or  discontinuances  under  49  CFR  1 152.50  . 

(iii)  A  petition  for  exemption  under  49  U.S.C.  10505  . 

(39)  An  application  for  authority  to  abandon  all  or  a  portion  of  a  line  of  railroad  or  operation  thereof  filed  by  Consolidated  Rail 

Corporation  pursuant  to  North  East  Rail  Service  Act . 

(40)  Abandonments  filed  by  bankrupt  railroads.  49  CFR  1 152.40  . 

(41)  [Reserved] 

(42)  A  notice  or  petition  to  discontinue  passenger  train  service  . 


S300 

150 

2,800 


50 

200 

300 

150 

100 

100 

26 

13 

150 

70 

30 


1 1 ,900 

1,000 


2,300 

1,100 

14,500 

2,400 

50 


300 

300 


3,800 

950 

3,000 

4.600 

2.600 


11,600 

1,900 

3,300 

250 

950 

11,800 
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Type  of  proceeding  Fee 


Type  of  proceeding  Fee 


(43)  [Reserved] 

Part  VI;  Rail  Applications  to  Enter  Upon  a  Particular  Financial  Transaction  or  Joint  Arrangement; 

(44)  An  application  for  use  of  terminal  facilities  or  other  applications  under  49  U.S.C.  11103  .  9,900 

(45)  An  ap^ication  for  the  pooling  or  division  of  traffic.  49  U.S.C.  11342  .  5,400 

(46)  An  application  for  two  or  more  carriers  to  consolidate  or  merge  their  properties  or  franchises  (or  a  part  thereoO  into  one 
corporation  for  ownership,  management,  and  operation  of  the  properties  previously  in  separate  ownership.  49  U.S.C.  11343 

(i)  Major  transaction  . .'. .  195,200 

(ii)  Significant  transaction  .  39,000 

(iii)  Minor  transaction . 3,200 

(iv)  Notice  of  an  exempt  tranaction  under  49  CFR  1 180.2(d) .  900 

(v)  Responsive  application .  3,200 

(vi)  Petition  for  exemption  under  49  U.S.C.  10505  .  3,625 

(47)  An  application  of  a  non-carrier  to  acquire  control  of  two  or  more  carriers  through  ownership  of  stock  or  otherwise.  49 
U.S.C.  11343 

(i)  Major  transaction  .  195,200 

(ii)  Significant  transaction  .  39,000 

(iii)  Minor  transaction .  3,200 

(iv)  A  notice  of  an  exempt  transaction  under  49  CFR  1 180.2(d)  .  700 

(v)  Responsive  application  .  3,200 

(vi)  Petition  for  exemption  under  49  U.S.C.  10505  .  3,625 

(48)  An  application  to  acquire  trackage  rights  over,  joint  ownership  in,  or  joint  use  of  any  railroad  lines  owned  and  operated 
by  any  other  carrier  and  terminals  incidental  thereto.  49  U.S.C.  11343 

(i)  Major  transaction  . 195,200 

(ii)  Significant  transaction  . ; . . .  39,000 

(iii)  Minor  transaction . 3,200 

(iv)  Notice  of  an  exempt  transaction  under  49  CFR  1 180.2(d)  .  650 

(v)  Responsive  application .  3,200 

(vi)  Petition  for  exemption  under  49  U.S.C.  10505  . . .  3,625 

(49)  An  application  of  a  carrier  or  carriers  to  purchase,  lease  or  contract  to  operate  the  properties  of  another,  or  to  acquire 
control  of  another  by  purchase  of  stock  or  othenivise.  49  U.S.C.  1 1343 

(i)  Major  transaction  .  195,200 

(ii)  Significant  transaction  . 39,000 

(iii)  Minor  transaction . 3,200 

(iv)  Notice  of  an  exempt  transaction  under  49  CFR  1180.2(d)  . . .  750 

(v)  Responsive  application  .  3,200 

(vi)  Petition  for  exemption  under  49  U.S.C.  1 0505  .  3,625 

(50)  An  application  for  a  determination  of  fact  of  competition.  49  U.S.C.  11321(a)(2)  or  (b) .  39,000 

(51)  An  application  for  approval  of  a  rail  rate  association  agreement.  49  U.S.C.  10706  . . .'. .  36,700 

(52)  An  application  for  approval  of  an  amendment  to  a  rail  rate  association  agreement.  49  U.S.C.  10706 

(i)  Significant  amendment  .  6,800 

(ii)  Minor  amendment  . 50 

(53)  An  application  for  authority  to  hold  a  position  as  officer  or  director.  49  U.S.C.  11322  .  400 

(54) 

(i)  An  application  to  issue  securities:  an  application  to  assume  obligation  or  liability  in  respect  to  securities  of  another;  an 

application  or  petition  for  modification  of  an  outstanding  authorization;  or  an  application  for  competitive  bidding  require¬ 
ments  of  Ex  Parte  No.  158,  under  49  CFR  part  1175  and  49  U.S.C.  11301  .  1,700 

(ii)  Notice  of  an  exempt  transaction  under  49  CFR  part  1175  .  150 

(55)  A  petition  for  exemption  under  49  U.S.C.  10505  (other  than  a  rulemaking)  filed  by  rail  carriers  not  otherwise  covered  .  1,625 

(56) -(59)  [Reserved] 

Part  VII;  Formal  Proceedings; 

(60)  A  complaint  alleging  unlawful  rates  or  practices  of  carriers,  property  brokers,  or  freight  forwarders  of  household  goods  ....  l  ,000 

(61)  A  complaint  seeking  or  a  petition  requesting  institution  of  an  investigation  seeking  the  prescription  or  division  of  joint 

rates,  fares,  or  charges.  49  U.S.C.  10705(f)(1)(A) . •. . .^. .  4,600 

(62)  A  petition  for  declaratory  order;  ' 

(i)  A  petition  for  declaratory  order  involving  dispute  over  an  existing  rate  or  practice  which  is  comparable  to  a  complaint 

proceeding  .  l  ,000 

(ii)  All  other  petitions  for  declaratory  order  . .  1,300 

(63)  Requests  for  nationwide  and  regional  collectively  filed  general  rate  increases  and  major  rate  restructures  accompanied 

by  supporting  cost  and  financial  information  justifying  the  increases .  8,100 

(64)  A  petition  for  exemption  from  filing  tariffs  by  bus  carriers .  250 

(65)  An  application  for  shipper  antitrust  immunity.  49  U.S.C.  10706(a)(5)(A) . .  3,700 

(66)  Petition  for  review  of  state  regulation  of  intrastate  rates,  rules,  or  practices  filed  by  interstate  rail  carriers.  49  U.S.C. 

11501  . . .  1.000 

(67)  Petition  for  review  of  state  regulation  of  intrastate  rates,  rules,  or  practices  filed  by  interstate  bus  carriers.  49  U.S.C. 

11501  . ; .  2,300 


(68)-(71)  [Reserved] 

Part  VIII;  Informal  Proceedings; 

(72)  An  application  for  authority  to  establish  released  value  rates  or  ratings  under  49  U.S.C.  10730  (except  that  no  fee  will  be 
assessed  for  applications  seeking  such  authority  in  connection  with  reduced  rates  established  to  relieve  distress  caused  by 

drought  or  other  natural  disaster)  .  650 

(73)  An  application  for  special  permission  for  short  notice  or  the  waiver  of  other  tariff  publishing  requirements .  60 

(74) 


(i)  The  filing  of  tariffs,  rate  schedules,  contracts,  and/or  contract  summaries,  including  supplements 

(ii)  Tariffs  transmitted  by  fax  . 


’13 

21 
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(75) 


Type  of  proceeding 


Fee 


(i)  Special  docket  applications  from  rail  and  water  carriers  (involving  sums  of  more  than  $25,000) 

(ii)  Special  docket  application  involving  sums  of  $25,000  or  less . 

(76)  Informal  complaint  atx)ut  rail  rate  application . . . 


80 

40 

300 


(77) 

(i)  An  application  for  original  qualification  as  self-insurer  for  bodily  injury  and  property  damage  insurance  (BI&PD)  . 

(ii)  An  application  for  original  qualification  as  self-insurer  for  cargo  insurance . 

(78)  A  service  fee  for  insurer,  surety,  or  self-insurer  accepted  certificate  of  insurance,  surety  bond,  or  other  instrument  submit¬ 
ted  in  lieu  of  a  broker  surety  bond  . . . 

(79)  A  petition  for  waiver  of  any  provision  of  the  lease  and  interchange  regulations.  49  CFR  Part  1057  . 

(80)  A  petition  for  reinstatement  of  revoked  operating  authority  . . . 

(81  )-(82)  [Resen/ed] 

(83)  Petition  for  reinstatement  of  dismissed  operating  rights  application . 

(84)  Filing  of  documents  for  recordation.  49  U.S.C.  11303  and  49  CFR  1177.3(c)  . 

(85)  Valuations  of  railroad  lines  in  conjunction  with  purchase  offers  or  subsidies  in  abandonment  proceedings . 

(86)  Information  opinions  about  rate  applications  (all  modes) . . 

(87) 

(i)  A  railroad  accounting  interpretation . 

(ii)  A  rTX)tor  carrier  accounting  interpretation  . 

(88)  An  operational  interpretation . . . 

{89)-(95)  (Reserved] 


3,900 

400 

310 

400 

70 

400 

421 

1,500 

50 

600 

150 

750 


Part  IX;  Services; 

(96)  Messenger  delivery  of  decision  to  a  railroad  carrier's  Washington,  DC,  agent . 

(97)  Request  for  service  or  pleading  list  for  proceedings . 

(98)  Request  for  copies  of  the  1%  carload  waybill  sample  . 

(99)  Verification  of  surcharge  level  pursuant  to  Ex  Parte  No.  389,  Procedures  for  Requesting  Rail  Variable  Cost  &  Revenue 

Determination  for  Joint  Rates  Subject  to  Surcharge  or  Cancellation  .  . 

(100) 

(i)  Application  fee  for  Interstate  Commerce  Commission  Practitioners’  Exam . 

(ii)  Practitioners’  Exam  Information  Package . . . 

(101)  Uniform  Railroad  Cost  System  (URCS)  software  and  information 

(i)  Initial  PC  version  URCS  Phase  III  software  program  and  manual  . . . . . 

(ii)  Updated  URCS  PC  version  Phase  III  cost  file,  if  diskette  provided  by  requestor  . 

(iii)  Updated  URCS  PC  version  Phase  ill  cost  file,  if  diskette  provided  by  the  Commission . 

(iv)  Public  requests  for  Source  Codes  to  the  PC  version  URCS  Phase  III . 

(v)  PC  version  or  mainframe  version  URCS  Phase  II  . . . 

(vi)  PC  version  or  mainframe  version  Updated  Phase  II  databases . . . 

(vii)  Public  requests  for  Source  Codes  to  PC  version  URCS  Phase  II  . . - . 

(102)  Faxed  copies  of  operating  authority  to  applicants  or  their  representatives  who  did  not  receive  a  served  copy  . . 


516 

612 

150 

722 

100 

25 

25 

5 

10 

500 

200 

25 

1,000 

5 


’  Per  series  transmitted. 

2  Per  page. 

3  Per  accepted  certificate  or  other  instrument  in  lieu  of  a  broker  surety  bond. 
*  Per  document. 

5  Per  delivery. 

®  Per  list 

^  Per  movement  verified. 


***** 

4.  Section  1002.3  is  amended  by 
revising  paragraph  (a)  to  read  as  follows; 

§  1 002.3  Updating  user  fees. 

(a)  Update.  Each  fee  established  in 
this  part  shall  be  updated  in  accordance 
with  this  section  at  least  once  a  year. 
However,  any  fee  may  be  updated  more 
than  once  a  year,  if  the  Commission 
finds  that  an  additional  update  is 
necessary. 

***** 

IFR  Doc.  94-21336  Filed  8-29-94;  8;45  am] 
BILLING  CODE  703S-01-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheiic 
Administration  ' 

50  CFR  Part  678  ' 

[Docket  No.  920409-3047;  I.D.  0822940] 

Atlantic  Shark  Fisheries;  Large  Coastal 
Sharks 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Rescission  of  closure;  closure. 

SUMMARY:  NMFS  rescinds  the  closure  of 
the  fishery  for  large  coastal  sharks 
conducted  in  the  Atlantic  Ocean,  Gulf  of 
Mexico  and  Caribbean  Sea.  Rescission 
of  the  closure  of  this  fishery  is  necessary 
because  new  information  indicates  that 
the  second  semiannual  quota  for  large 


coastal  sharks  has  not  been  taken.  Based 
on  revised  estimates  of  landings  and 
projected  catches,  a  new  closure  date  is 
established. 

EFFECTIVE  DATE:  The  closure  of  August 
10, 1994,  is  rescinded  effective  at  0000 
hours,  local  time,  September  1, 1994. 
The  fishery  for  large  coastal  sharks  is 
reopened  effective  0001  hours  local  time 
September  1. 1994,  through  October  10, 
1994.  The  closure  will  be  effective  from 
0001  hours,  local  time,  October  11. 

1994,  through  December  31. 1994. 

FOR  FURTHER  INFORMATION  CONTACT:  C. 
Michael  Bailey,  301-713-2347;  Michael 
Justen,  813-570-5305;  or  Kevin  B. 
Foster,  508-281-9260. 

SUPPLEMENTARY  INFORMATION:  The 
Atlantic  shark  fishery  is  managed  by  the 
Secretary  of  Commerce  according  to  the 
Fishery  Management  Plan  (FMP)  for 
Atlantic  Sharif  under  authority  of  the 
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Magnuson  Fishery  Conservation  and 
Management  Act  (16  U.S.C.  1801  et 
seq.).  Fishing  by  U.S.  vessels  is 
governed  by  regulations  implementing 
the  FMP  at  50  CFR  part  678. 

Section  678.23(b)(3)  of  the  regulations 
provides  for  two  semiannual  quotas  of 
large  coastal  sharks  to  be  harvested  in  or 
from  the  Western  North  Atlantic  Ocean, 
including  the  Gulf  of  Mexico  and 
Caribbean  Sea,  by  owners  or  operators 
of  vessels  permitted  under  §  678.4.  The 
adjusted  second  semiannual  quota  of 
1,318  metric  tons  (mt)  is  available  for 
han'est  from  July  1  through  December 
31,  1994. 

The  Assistant  Administrator  for 
Fisheries,  NOAA  (AA),  is  required 
under  §  678.24  to  monitor  the  catch  and 
landing  statistics  and,  on  the  basis  of 
these  statisticsTto  determine  when  the 
catch  of  sharks  in  or  from  the  Western 
North  Atlantic  Ocean,  including  the 
Gulf  of  Mexico  and  Caribbean  Sea,  will 
equal  any  quota  under  §  678.23(b). 

When  shark  harvests  reach,  or  are 
projected  to  reach,  a  quota  established 
under  §  678.23(b),  the  AA  is  further 
required  under  §  678.24  to  close  the 
fishery. 

The  AA  had  determined,  based  on  the 
best  available  data  on  reported  catch 
and  projections  of  future  landings,  that 
the  semiannual  quota  for  large  coastal 
sharks  in  or  from  the  Western  North 
Atlantic  Ocean,  including  the  Gulf  of 


Mexico  and  Caribbean  Sea,  for  the 
period  July  1  through  December  31, 
1994,  would  be  attained  by  August  10, 
1994.  Therefore,  a  closure  notice  was 
published  in  the  Federal  Register  on 
August  1, 1994  (59  FR  38943),  to  take 
effect  August  10, 1994. 

'  Upon  further  analysis  of  the  landings 
data,  including  new  information  that 
became  available  since  announcement 
of  the  closure  date,  the  AA  has 
determined  that  656.95  mt  of  the  1,318 
mt  quota  for  the  large  coastal  shark 
fishery  remain  unharvested.  Therefore, 
the  closure  of  August  10, 1994,  is 
rescinded  effective  September  1,  to 
allow  an  opportunity  for  shark 
fishermen  to  take  their  full  allocation. 
The  effective  date  of  rescission  has  been 
established  at  September  1, 1994,  in 
response  to  industry’s  request  for 
sufficient  advance  notice  of  the 
reopening  of  the  large  coastal  shark 
fishery. 

The  daily  landing  rates  obtained  from 
the  revised  estimates  indicate  that  the 
remaining  quota  in  the  large  coastal 
shark  fishery  could  be  harvested  within 
40  days.  Therefore,  it  is  projected  that 
the  available  quota  will  be  taken  by 
October  10, 1994,  and  for  vessels  issued 
a  permit  under  §678.4,  possession  of 
large  coastal  sharks  from  the 
management  unit  will  be  prohibited  as 
of  0001  hours  on  October  11, 1994.  The 


AA  is  announcing  this  closure  date  in 
advance  in  response  to  industry’s 
request  for  sufficient  advance  notice  of 
the  closure  of  the  large  coastal  shark 
fishery. 

During  the  closure,  for  vessels  issued 
a  permit  under  §  678.4,  possession  of 
large  coastal  sharks  from  the 
management  unit  is  prohibited,  unless 
the  vessel  is  operating  as  a  charter 
vessel  or  headboat,  in  which  case  the 
vessel  limit  per  trip  is  four  large  coastal 
sharks.  However,  the  sale,  purchase, 
trade,  or  barter  or  attempted  sale, 
purchase,  trade,  or  barter  of  carcasses 
and/or  fins  of  large  coastal  sharks 
harvested  by  a  person  aboard  a  vessel 
that  has  been  issued  a  permit  under 
§678.4  is  prohibited,  except  for  those 
that  were  harvested,  off-loaded,  and 
sold,  traded,  or  bartered  prior  to  October 
10, 1994,  and  were  held  in  storage  by  a 
dealer  or  processor. 

Classification 

This  action  is  taken  under  50  CFR 
part  678  and  is  exempt  from  OMB 
review  under  E.O.  12866. 

Dated;  August  24, 1994. 

David  S.  Crestin, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  1210 
RIN:  0581-AB21 
IFV-93-706PR-A] 

Watermelon  Research  and  Promotion 
Plan;  Proposed  Amendments  to  the 
Plan,  Rules  and  Regulations,  and 
Rules  of  Practice  for  Petitions;  Order 
Directing  That  a  Referendum  be 
Conducted 

AGENCY:  Agricultural  Marketing  Service. 
USDA. 

ACTION:  Proposed  rule  and  referendum 
order. 

SUMMARY:  This  proposed  rule  would 
amend  the  Watermelon  Research  and 
Promotion  Plan  (Plan)  to  exempt  from 
assessments  producers  with  less  than  10 
acres  of  watermelons  rather  than  5  acres 
and  importers  of  less  than  150,000 
pounds,  cover  all  50  States  by  the  Plan, 
and  revise  the  criteria  for  determining 
the  eligibility  of  producers  to  serve  on 
the  Board.  In  addition,  conforming 
changes  would  be  made  to  the  rules  and 
regulations  issued  under  the  Plan  and 
the  rules  of  practice  for  petitions. 
Furthermore,  the  Department  is 
announcing  that  a  referendum  will  be 
conducted  among  eligible  producers, 
handlers,  and  importers  to  determine 
whether  they  favor  the  elimination  of 
refunds  of  assessments  and  (2)  whether 
they  favor  the  assessment  of  watermelon 
imports  and  the  addition  of  importer 
members  to  the  National  Watermelon 
Promotion  Board  (Board). 

DATES:  In  order  to  be  eligible  to  vote, 
watermelon  producers,  handlers,  and 
importers  must  have  produced,  handled 
or  imported  watermelons  during  the 
period  from  January  1, 1993,  to 
December  31, 1993  (representative 
period).  The  referendum  will  be 
conducted  from  November  1  through 
November  30, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sonia  N.  Jimenez.'flesearch  and 


Promotion  Branch.  Fruit  and  Vegetable 
Division,  AMS,  USDA,  P.O.  Box  96456, 
Room  2535-S,  Washington,  DC  20090- 
6456;  telephone  (202)  720-9916. 
SUPPLEMENTARY  INFORMATION:  This 
proposed  rule  w'ould  amend  the 
Watermelon  Research  and  Promotion 
Plan  (7  CFR  1210),  hereinafter  referred 
as  the  Plan.  The  Plan  is  effective  under 
the  Watermelon  Research  and 
Promotion  Act,  as  amended  by  the 
Watermelon  Research  and  Promotion 
Improvement  Act  of  1993  (7  U.S.C. 
4901-4916},  hereinafter  referred  to  as 
the  Act. 

This  rule  has  been  determined  to  be 
not  significant  for  the  purposes  of 
Executive  Order  12866  and  therefore 
has  not  been  reviewed  by  the  Office  of 
Management  and  Budget  (OMB). 

This  rule  has  been  reviewed  under 
Executive  Order  12778,  Civil  Justice 
Reform.  It  is  not  intended  to  have 
retroactive  effect.  This  rule  would  not 
preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
§  1650  of  the  Act,  a  person  subject  to  the 
Plan  may  file  a  petition  with  the 
Secretary  stating  that  the  Plan  or  afly 
provision  of  the  Plan,  or  any  obligation 
imposed  in  connection  with  the  Plan,  is 
not  in  accordance  with  law  and 
requesting  a  modification  of  the  Plan  or 
an  exemption  from  the  Plan.  The 
petitioner  is  afforded  the  opportunity 
for  a  hearing  on  the  petition.  After  such 
hearing,  the  Secretary  will  make  a  ruling 
on  the  petition.  The  Act  provides  that 
the  district  courts  of  the  United  States 
in  any  district  in  which  a  person  who 
is  a  petitioner  resides  or  carries  on 
business  are  vested  with  jurisdiction  to 
review  the  Secretary’s  ruling  on  the 
petition,  if  a  complaint  for  that  purpose 
is  filed  within  20  days  after  the  date  of 
the  entry  of  the  ruling. 

Regulatory  Flexibility  Act 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 


that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 

There  are  approximately  750 
watermelon  handlers  and  5,000 
watermelon  producers  in  the  contiguous 
48  States  of  the  United  States  who  are 
subject  to  the  Plan.  There  are 
approximately  14(J*importers  of 
watermelons.  Small  agricultural  service 
firms  are  defined  by  the  Small  Business 
Administration  (13  CFR  121.601]  as 
those  having  annual  receipts  of  less  than 
$5  million  and  small  agricultural 
producers  are  defined  as  those  having 
annual  receipts  of  less  than  $500,000. 
The  majority  of  watermelon  handlers, 
producers,  and  importers  may  be 
classified  as  small  entities. 

The  changes  in  the  Plan,  rules  and 
regulations,  and  rules  of  practice  for 
petitions  reflect  amendments  to  the  Act. 
The'overall  economic  impact  of  these 
proposed  changes  is  not  expected  to  be 
significant.  Including  all  50  States  and 
the  District  of  Columbia  under  the  Plan 
will  have  little  impact.  The  producer 
exemption  from  assessments  would  be 
increased  from  5  acres  to  10  acres.  This 
change  would  benefit  small  producers 
because  it  would  increase  the 
exemption  level,  and  small  producers 
would  not  have  to  pay  the  assessment. 
The  eligibility  criteria  for  determining  if 
a  person  is  a  handler  or  a  producer 
would  not  have  any  economic  impact. 
The  elimination  of  refunds  may  have 
some  impact  on  a  small  amount  of 
producers  and  handlers  who  are 
currently  entitled  to  refunds.  There  will 
also  be  a  new  burden  on  importers 
caused  by  the  assessment  of  imports, 
but  importers  are  currently  benefiting 
from  the  activities  which  promote 
watermelons  w'ithout  paying 
assessments.  The  research  and 
promotion  program  is  expected  to 
continue  to  benefit  producers,  handlers, 
and  importers  subject  to  the  Plan  by 
expanding  and  maintaining  new  and 
existing  markets.  Accordingly,  the 
Administrator  of  AMS  has  determ.ined 
that  this  proposed  rule  would  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Paperwork  Reduction 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (40  U.S.C. 
chapter  35],  the  information  collection 
requirements  contained  in  the  Plan  have 
previously  been  approved  by  the  Office 
of  Management  and  Budget  (OMB)  and 
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assigned  OMB  number  0581-0093. 

There  would  be  a  new  reporting  burden 
on  importers  but  the  burden  has  been 
already  approved  by  the  OMB  and 
assigned  OMB  control  number  0581- 
0093.  This  action  adds  no  additional 
reporting  burden.  It  has  been  estimated 
that  it  will  take  an  average  of  10  minutes 
for  each  producer,  handler,  and 
importer  of  watermelons  to  participate 
in  the  voluntary  referendum  balloting. 

Background 

Under  the  Plan,  the  National 
Watermelon  Promotion  Board  (Board) 
administers  a  nationally  coordinated 
program  of  research,  development,  • 
advertising,  and  promotion  designed  to 
strengthen  the  watermelon’s  position  in 
the  market  place  and  to  establish, 
maintain,  and  expand  markets  for 
domestic  watermelons.  This  program  is 
financed  by  assessments  on  all 
producers,  except  those  persons 
engaged  in  the  growing  of  less  than  five 
acres  of  watermelons,  and  handlers  of 
watermelons.  The  Plan  specifies  that 
handlers  are  responsible  for  collecting 
and  submitting  both  the  producer  and 
handler  assessments  to  the  Board, 
reporting  their  handling  of  watermelons, 
and  maintaining  records  necessary  to 
verify  their  reporting, 

U.^.  production  of  watermelons  is 
estimated  through  the  use  of  U.S. 
shipment  statistics.  Shipments  of  U.S.- 
produced  watermelons  totaled  about 
1,895.6  million  pounds  in  1993,  7 
percent  less  than  in  1992.  Imports  of 
watermelons  in  1993  totalled  343.5 
million  pounds,  an  increase  of  12 
percent.  Therefore,  domestic  production 
is  about  six  times  as  great  as  the  volume 
of  imports. 

A  proposed  rule  was  published  in  the 
Federal  Register  on  April  14, 1994  [59 
FR  17739].  The  rule  published  in  April 
contained  the  proposed  amendments  to 
the  Plan,  rules  and  regulations,  rules  of 
practice  for  petitions,  and  referendum 
procedures.  In  order  to  have  the 
referendum  procedures  in  place  for  the 
referendum,  the  Department  decided  to 
separately  make  final  the  referendum 
procedures.  Therefore,  this  proposed 
rule  contains  the  proposed  amendments 
to  the  Plan,  rules  and  regulations,  and 
rules  of  practice  for  petitions.  A  final 
rule  published  separately  in  this  issue  of 
the  Federal  Register  contains  the 
referendum  procedures  which  will  be 
used  in  the  referendum. 

The  deadline  for  comments  on  the 
proposed  amendments  published  on 
April  14  was  May  16, 1994.  Twenty-one 
comments  were  received. 

Eighteen  comments  related  to  this 
proposed  rule.  Sixteen  commentors 
stated  their  support  of  the  proposed 


amendments  to  the  Plan.  They  stated 
that  per  capita  consumption  of 
watermelons  is  on  the  increase  again 
and  that  the  National  Watermelon 
Promotion  Board  (Board)  has  achieved 
many  successes. 

Two  commentors  stated  that  they  are 
not  in  favor  of  the  Plan  and  that  they 
were  not  aware  that  a  refund  provision 
was  available. 

A  referendum  was  conducted  in  1989 
to  determine  if  majority  of  watermelon 
growers  and  handlers  favored  the 
passage  of  an  industry  funded  research 
and  promotion  program  for 
watermelons.  The  Plan  is  intended  to 
collect  assessments  for  research  and 
promotion  of  watermelons.  Currently, 
any  individual  not  favoring  the  program 
can  request  a  refund  of  the  assessments 
paid  by  that  individual.  Procedures  to 
request  a  refund  of  assessments  are 
explained  in  the  Plan. 

The  amendments  to  the  Act  authorize 
an  assessment  on  watermelons  imported 
into  the  United  States  by  importers,  and 
the  addition  of  importer  members  to  the 
Board  if  approved  by  watermelon 
producers,  handlers,  and  importers  in  a 
referendum.  Watermelon  imports  enter 
the  country  primarily  during  the  winter 
season.  Imports  of  watermelons  in  1993 
totalled  343.5  million  pounds.  The 
assessment  rate  for  imports  would  be 
the  combined  total  assessment  rate  paid 
by  producers  and  handlers  of  domestic 
watermelons.  The  current  assessment 
rate  for  producers  is  2  cents  per 
hundredweight  and  for  handlers  is  2 
cents  per  hundredweight.  The  combined 
assessment  rate  for  importers,  therefore, 
would  be  4  cents  per  hundredweight. 
Assessments  will  be  paid  at  the  time  the 
watermelons  enter  the  country'.  The 
collection  of  assessments  on  imported 
watermelons  will  be  expected  to 
generate  an  additional  $137,400  per  year 
in  revenue  to  the  Board.  In  order  to 
make  these  changes,  this  rule  will 
amend  §§  1210.305, 1210.320, 1210.321, 
1210.328, 1210.341, 1210.350,  1210.351, 
1210.352,  1210.363,  and  1210.364  of  the 
Plan;  §§1210.402  and  1210.405  of  the 
nomination  procedures;  and 
§§1210.515, 1210.518, 1210.519, 
1210.521, 1210.530, 1210.531,  and 
1210.532  of  the  rules  and  regulations.  In 
addition,  a  new  §  1210.314  will  be 
added  to  the  Plan. 

To  facilitate  the  collection  of 
assessments  on  imported  watermelons, 
the  Secretary  proposes  that  the  United 
States  Customs  Service  of  the 
Department  of  the  Treasury  be 
designated  as  the  collecting  agency  fur 
assessments  levied  on  such  imports. 
Other  commodity  research  and 
promotion  programs  utilize  the  Customs 
Service  as  a  means  of  collecting 


assessments  on  imported  products,  and 
the  Customs  Service  is  agreeable  to 
collecting  these  watermelon 
assessments.  An  agreement  between  the 
USDA  and  the  Customs  Service  would 
be  entered  into  to  implement  this 
action.  In  order  to  m^e  this  changes, 
this  rule  would  amend  §  1210.518  of  the 
Rules  and  Regulations. 

The  importer  representation  on  the 
Board  would  be  proportionate  to  the 
percentage  of  assessments  paid  by 
importers  to  the  Board,  except  that  at 
least  one  representative  of  importers 
would  serve  on  the  Board  if  importers 
are  subject  to  the  Plan.  This 
representation  would  enable  importers 
to  participate  in  developing  the  Board’s 
programs,  plans,  and  projects,  and 
express  their  views  and  concerns  on 
how  Board  funds  are  used  if  imports  are 
assessed  under  the  Plan.  Importers 
would  nominate  individuals  to  serve  as 
importer  members  on  the  Board,  and  as 
required  for  other  members  of  the 
Board,  two  nominees  would  be 
submitted  to  the  Secretary  for  each 
vacancy.  The  Act  requires  the  number  ui 
Importers  members  to  be  proportionate 
to  the  assessments  paid  by  importers. 
However,  it  is  necessary  to  calculate  the 
number  of  initial  importer  members  on 
the  volume  of  imports  because  imports 
are  not  currently  being  assessed.  'There 
are  currently  14  producers  and  14 
handlers  on  the  Board.  This  is  the 
equivalent  of  one  domestic  industry 
member  for  every  67.7  million  pounds 
of  domestic  production.  Based  on  the 
average  aimual  volume  of  imports 
during  the  last  3-year  period  (323.1 
hundredweight),  four  importers  would 
be  added  to  the  current  Board.  In  order 
to  make  this  change,  this  rule  would 
amend  §§  1210.320, 1210.321,  and 
1210.401. 

The  Act  provides  for  the  elimination 
of  refunds  of  assessments  if  the 
producers,  handlers,  and  importers  vote 
to  eliminate  refunds.  'The  refund 
provision  has  been  in  effect  since  the 
beginning  of  the  program.  Refunds  have 
been  increasing  every  year  from  9 
percent  in  1990  to  almost  29  percent  in 
1993.  If  the  refund  provision  is 
eliminated,  it  would  provide  the  Board 
with  an  estimated  additional  $250,000 
per  year  for  research  and  promotion 
activities.  In  order  to  make  this  change, 
this  rule  would  amend  §§  1210.343  and 
1210.520. 

If  the  refund  provision  remains  in  the 
Plan,  and  importers  are  subject  to  the 
Plan,  then  importers  would  be  entitled 
to  a  refund  of  all  assessments  paid  on 
watermelons  imported  into  the  United 
.States. 

The  Act  increases  the  acreage  for 
exempt  producers  from  “less  than  5 


44648 


Federal  Register  /  Vol.  59,  No.  167  /  Tuesday,  August  30,  1994  /  Proposed  Rules 


acres”  to  “less  than  10  acres”  of 
watermelons.  Importers  of  less  than 
150,000  poimds  of  watermelons  per  year 
would  be  entitled  to  apply  for  a  refund 
which  would  be  the  producer 
equivalent  of  the  import  assessments. 
The  150,000-poimd  exemption  level  for 
importers  is  the  level  determined  to  be 
equivalent  to  10  acres  of  watermelons 
for  domestic  producers.  In  addition,  the 
Act  provides  that  the  Board  has  the 
authority  to  establish  rules  for 
producers  to  certify  whether  they  are 
exempt  from  the  assessments.  In  order 
to  make  these  changes,  this  rule  would 
amend  §§  1210.341, 1210.342, 1210.518, 
and  1210.521. 

The  Act  also  increases  applicability  of 
the  law  from  the  48  contiguous  States  to 
the  50  States  emd  the  District  of 
Columbia.  This  amendment  would 
expand  the  Plan  to  cover  producers, 
handlers,  and  importers  in  Hawaii, 
Alaska,  and  the  District  of  Columbia.  In 
order  to  make  these  changes,  this  rule 
would  amend  §  1210.305  and  would 
add  a  new  §  1210.315. 

Section  1647(f)  of  the  Act  permits 
changes  in  the  assessment  rate  through 
notice  and  comment  rulemaking.  No 
change  to  the  Plan  is  necessary  to 
implement  this  amendment  to  the  Act 
because  §  1210.341  of  the  Plan  states 
that  assessment  rates  shall  be  fixed  by 
the  Secretary  in  accordance  with  section 
1647(f)  of  the  Act. 

The  Act  provides  that  a  producer  is 
eligible  to  serve  on  the  Board  as  a 
representative  of  handlers  (1)  if  a 
producer  purchases  watermelons  from 
other  producers  in  a  combined  total 
volume  that  is  equal  to  25  percent  or 
more  of  the  producer’s  own  production 
or  (2)  if  the  combined  total  volume  of 
watermelons  handled  by  the  producer 
from  the  producer’s  own  production 
and  purchases  from  other  producer’s 
production  is  more  than  50  percent  of 
the  producer’s  own  production.  This 
provision  facilitates  the  eligibility  of 
producers  and  handlers  to  serve  on  the 
Board  as  representatives  of  their  specific 
group.  In  order  to  make  these  changes, 
this  rule  would  amend  §§  1210.321, 
1210.363, 1210.368,  and  1210.402. 

The  Act  also  provides  that  all  future 
promulgation  and  amendment  referenda 
do  not  have  to  be  conducted  at 
Extension  Service  county  offices.  This 
procedure  proved  to  be  expensive  and 
difficult  to  administer.  The  Act  would 
now  allow  referenda  to  be  conducted  by 
mail  ballot  which  would  reduce  the 
costs  involved  in  conducting  referenda 
and  facilitate  a  more  timely  tabulation 
of  the  results.  In  order  to  make  this 
change,  this  rule  would  amend 
§1210.363. 


In  addition,  the  Act  changes  the 
criteria  for  determining  the  outcome  of 
referenda.  The  Act  previously  provided 
that  the  Plan  should  not  be  effective 
imless  approved  by  not  less  than  two- 
thirds  of  the  producers  and  handlers 
voting  in  the  referendum,  or  producers 
and  handlers  of  not  less  than  two-thirds 
of  the  watermelons  produced  and 
handled  during  the  representative 
period  by  producers  and  handlers 
voting  in  the  referendum,  and  by  not 
less  than  a  majority  of  the  producers 
and  a  majority  of  the  handlers  voting  in 
the  referendum.  The  Act  now  specifies 
that  the  determination  of  the  results  of 
a  referendum  should  be  on  the  basis  of 
a  simple  majority  of  the  producers, 
handlers,  and,  if  covered  by  the  Plan, 
importers  voting  in  the  referendum.  In 
order  to  make  this  change,  this  rule 
would  amend  §  1210.363. 

Furthermore,  §  1210.252  would  be 
revised  to  correct  a  wording  error  made 
during  the  promulgation  of  the  Plan  and 
§  1210.322  would  be  revised  to  delete 
obsolete  language. 

In  addition,  §  1210.325  would  be 
changed  to  reflect  a  change  in  the 
number  of  Board  members  that 
constitute  a  majority.  This  revision 
would  reflect  the  addition  of  importer 
members  to  the  Board. 

Section  1210.505  would  be  amended 
to  reflect  the  fact  that  the  Department 
issues  user  fee  bills  to  the  Board 
monthly  rather  than  quarterly. 

In  addition,  miscellaneous 
conforming  changes  would  be  made  to 
§§  1210.251, 1210.302, 1210.328, 
1210.340,  and  1210.362. 

Minor  changes  are  made  in  this  final 
rule  for  the  purpose  of  clarity. 

Referendum  Order 

It  is  hereby  directed  that  a  referendum 
be  conducted  among  watermelon 
producers,  handlers,  and  importers  to 
determine  w  hether  they  favor:  (1) 
eliminating  the  provisions  for 
assessment  refunds  and  (2) 
implementing  assessments  on  imported 
watermelons  and  adding  importer 
members  to  the  Board. 

The  referendum  shall  be  conducted 
from  November  1  to  November  30, 1994. 
Ballots  will  be  mailed  to  all  known 
eligible  watermelon  producers, 
hemdlers,  and  importers  on  or  before 
November  1, 1994.  Eligible  voters  that 
do  not  receive  a  ballot  by  mail  should 
call  the  Department’s  office  in 
Washington,  D.C.  in  order  to  receive  a 
ballot.  A  toll  free  number  will  be 
available  to  request  a  ballot.  All  ballots 
wrill  be  subject  to  verification.  Ballots 
must  be  received  by  the  referendum 
agents  no  later  than  November  30, 1994, 
to  be  counted. 


Sonia  N.  Jimenez  and  Martha  B. 
Ransom,  Research  and  Promotion 
Branch,  Fruit  and  Vegetable  Division, 
Agricultural  Marketing  Service,  P.O. 

Box  96456,  U.S.  Department  of 
Agricultme,  Washington,  D.C.  20090- 
6456,  are  designated  as  the  referendum 
agents  of  the  Secretary  of  Agriculture  to 
conduct  this  referendum.  The  Procedure 
for  the  Conduct  of  Referenda  in 
Connection  with  the  Watermelon 
Research  emd  Promotion  Plan,  7  CFR 
1210.200-1210.207,  which  is  being 
published  separately,  shall  be  used  to 
conduct  the  referendum. 

List  of  Subjects  in  7  CFR  Part  1210 

Agricultural  promotion.  Agricultural 
research.  Market  development. 

Reporting  and  recordkeeping 
requirements.  Watermelons. 

For  the  reasons  set  forth  in  the 
preamble.  Part  1210,  Chapter  XI  of  Title 
7  is  proposed  to  be  amended  as  follows: 

PART  1210— WATERMELON 
RESEARCH  AND  PROMOTION 

1.  The  authority  citation  for  7  CFR 
Part  1210  continues  to  read  as  follows: 

Authority:  7  U.S.C.  4901-4916. 

Subpart— Rules  of  Practice  Governing 
Proceedings  on  Petitions  To  Modify  or 
To  Be  Exempted  From  Plans 

§  1 21 0.251  [Amended] 

2.  In  §  1210.251,  paragraph  (a)  is 
amended  by  removing  and  adding  in 
its  place  “,  as  amended;”. 

§  1 21 0.252  [Amended] 

3.  In  §  1210.252,  paragraph  (b)(3)  is 
amended  by  removing  the  word  “order” 
and  adding  in  its  place  “Plan”. 

Subpart— Watermelon  Research  and 
Promotion  Pian 

§1210.302  [Amended] 

4.  Section  1210.302  is  amended  by 
adding  “,  as  amended”  at  the  end  of  the 
sentence. 

5.  Section  1210.305  is  revised  to  read 
as  follows: 

§1210.305  Watermelon. 

Watermelon  means  all  varieties  of  the 
Family  Curcubitaceae;  Genus  and 
Species;  Citrullus  Lanatus,  popularly  . 
referred  to  as  watermelon  grown  by 
producers  in  the  United  States  or 
imported  into  the  United  States. 

§1210.306  [Amended] 

6.  Section  1210.306  is  amended  by 
removing  the  word  “five”  and  adding  in 
its  place  “10”. 

7.  A  new  §  1210.314  is  added  to  read 
as  follows; 
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§1210.314  importer. 

Importer  means  any  person  who 
imports  watermelons  into  the  United 
States  as  a  principal  or  as  an  agent, 
broker,  or  consignee  for  any  person  who 
produces  watermelons  outside  of  the 
United  States  for  sale  in  the  United 
States. 

8.  A  new  §  1210.315  is  added  to  read 
as  follows: 

§1210.315  United  States. 

United  States  means  each  of  the 
several  States  and  the  District  of 
Columbia. 

9.  Section  1210.320  is  amended  by 
revising  paragraph  (a)  and  adding  new 
paragraphs  (d),  (e),  and  (f)  to  read  as 
follows: 

§  1 21 0.320  Estabnshment  and 
membership. 

(a)  There  is  hereby  established  a 
National  Watermelon  Promotion  Board, 
hereinafter  called  the  "Board.”  The 
Board  shall  be  composed  of  producers, 
handlers,  importers,  and  one  public 
representative  appointed  by  the 
Secretary.  An  equal  number  of  producer 
and  handler  representatives  shall  be 
nominated  by  producers  and  handlers 
pursuant  to  §  1210.321.  The  Board  shall 
also  include  one  or  more  representatives 
of  importers,  who  shall  be  nominated  in 
such  maimer  as  may  be  prescribed  by 
the  Secretary.  The  public  representative 
shall  be  nominated  by  the  Board 
members  in  such  manner  as  may  be 
prescribed  by  the  Secretary.  If 
producers,  handlers,  and  importers  fail 
to  select  nominees  for  appointment  to 
the  Board,  the  Secretary  may  appoint 
persons  on  the  basis  of  representation  as 
provided  in  §  1210.324.  If  the  Board 
fails  to  adhere  to  procedures  prescribed 
by  the  Secretary  for  nominating  a  public 
representative,  the  Secretary  shall 
appoint  such  representative. 

*  •  *  «  • 

(d)  Importer  representation  on  the 
Board  shall  be  proportionate  to  the 
percentage  of  assessments  paid  by 
importers  to  the  Board,  except  that  at 
least  one  representative  of  importers 
shall  serve  on  the  Board. 

(e)  Not  later  than  5  years  after  the  date 
that  importers  are  subject  to  the  Plan, 
and  every  5  years  thereafter,  the 
Secretary  shall  evaluate  the  average 
annual  percentage  of  assessments  paid 
by  importers  during  the  3-year  period 
preceding  the  date  of  the  evaluation  and 
adjust,  to  the  extent  practicable,  the 
number  of  importer  representatives  on 
the  Board. 

(0  The  Boeird  consists  of  14 
producers,  14  handlers,  at  least  one 
importer,  and  one  public  member 
appointed  by  the  Secretary. 


10.  Section  1210.321  is  amended  by 
redesignating  paragraphs  (a),  (b),  and  (c) 
as  (b),  (c),  and  (e)  respectively; 
redesignating  paragraph  (d)  as 
paragraph  (f);  removing  new  paragraph 

(f)(1)  and  redesignating  new  paragraphs 
(f)(2)  and  (Q(3)  as  paragraphs  (f)(1)  and 
(f)(2);  revising  new  paragraphs  (b) 
introductory  text,  (b)(1),  (b)(4),  (e),  (f) 
introductory  text,  and  (f)(1);  removing  in 
new  paragraph  (c)  the  word  "positions” 
and  adding  in  its  place  the  pl]^se 
“producer  and  handler  positions”;  and 
adding  new  paragraphs  (a)  and  (d)  to 
read  as  follows: 

§  1 21 0.321  Nominations  and  selection. 

«  *  *  «  * 

(a)  There  shall  be  two  individuals 
nominated  for  each  vacant  position. 

(b)  The  Board  shall  issue  a  call  for 
nominations  by  February  first  of  each 
year  in  which  an  election  is  to  be  held. 
The  call  shall  include  at  a  minimum, 
the  following  information: 

(1)  A  list  of  the  vacancies  and 
qualifications  as  to  producers  and 
handlers  by  district  and  to  importers 
nationally  for  which  nominees  may  be 
submitted. 

***** 

(4)  The  date,  time,  and  location  of  any 
next  scheduled  meeting  of  the  Board, 
national  and  State  producer  or  handler 
associations,  importers,  and  district 
conventions,  if  any. 
***** 

(d)  Nominations  for  importers 
positions  that  become  vacant  may  be 
made  by  mail  ballot,  nomination 
conventions,  or  by  other  means 
prescribed  by  the  Secretary.  The  Board 
shall  provide  notice  of  sudi  vacancies 
and  the  nomination  process  to  all 
importers  through  press  releases  and 
any  other  available  means  as  well  as 
direct  mailing  to  known  importers.  All 
importers  may  participate  in  the 
nomination  process:  Provided,  That  a 
person  who  both  imports  and  handles 
watermelons  may  vote  for  importer 
members  and  serve  as  an  importer 
member  if  that  person  imports  50 
percent  or  more  of  the  combined  total 
volume  of  watermelons  handled  and 
imported  by  that  person. 

(e)  All  producers  and  handlers  within 
the  district  may  participate  in  the 
convention:  Provided,  That  a  person 
that  produces  and  handies  watermelons 
may  vote  for  handler  members  only  if 
the  producer  purchased  watermelons 
from  other  producers,  in  a  combined 
total  volume  that  is  equal  to  25  percent 
or  more  of  the  producer’s  own 
production;  or  the  combined  total 
volume  of  watermelon  handled  by  the 
producer  l!rom  the  producer’s  own 


production  and  purchases  from  other 
producer’s  production  is  more  than  50 
percent  of  the  producer’s  own 
production;  and  provided  further.  That 
if  a  producer  or  handler  is  engaged  in 
the  production  or  handling  of 
watermelons  in  more  than  one  State  or 
district,  the  producer  or  handler  shall 
participate  within  the  State  or  district  in 
which  the  producer  or  handler  so  elects 
in  writing  to  the  Board  and  such 
election  shall  remain  controlling  until 
revoked  in  writing  to  the  Board. 

(f)  The  district  convention 
chairperson  shall  conduct  the  selection 
process  for  the  nominees  in  accordance 
with  procedures  to  be  adopted  at  each 
such  convention,  subject  to 
requirements  set  in  section  1210.321(e). 

(1)  No  State  in  Districts  3,  4,  5,  and 
7  as  currently  constituted  shall  have 
more  than  three  producers  and  handlers 
representatives  concurrently  on  the 
Board. 

***** 

11.  Section  1210.322  is  amended  by 
revising  paragraphs  (a),  (b),  and  (d)  to 
read  as  follows: 

§  1210.322  Terni  o1  office. 

(a)  The  term  of  office  of  Board 
members  shall  be  three  years. 

(b)  Except  in  the  case  of  mid-term 
vacancies,  the  term  of  office  shall  begin 
on  January  1,  or  such  other  date  as  may 
be  recommended  by  the  Board  and 
approved  by  the  Secretary. 
***** 

(d)  No  person  shall  serve  more  than 
two  successive  terms  of  office. 

12.  Section  1210.325  is  amended  by 
revising  paragraph  (a)  to  read  as  follows; 

§  1210.325  Procedure. 

(a)  A  simple  majority  of  Board 
members  shall  constitute  a  quorum  and 
any  action  of  the  Board  shall  require  the 
concurring  votes  of  a  majority  of  those 
present  and  voting.  At  assembled 
meetings  all  votes  shall  be  cast  in 
person. 

***** 

§12ia328  [Amended] 

13.  Section  1210.328  is  amended  by 
removing  in  paragraphs  (d)  and  (g)  the 
word  "collected”  and  adding  in  its 
place  “received”;  removing  in 
paragraphs  (g),  (i),  and  (m)  the  phrase 
“and  hmdlers”  and  adding  in  its  place 
",  handlers,  and  importers”;  removing 
in  paragraph  (k)  the  phrase  "or  handler” 
and  adding  in  its  place  ",  handler  or 
importer”;  and  removing  in  paragraph 
(n)  the  word  "handlers”  and  adding  in 
its  place  "handlers,  importers,”. 
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§  1 21 0.340  [Amended] 

14.  Section  1210.340  is  amended  by 
removing  in  paragraph  (b)  the  word 
“collect^”  and  adding  in  its  place 
“received”. 

15.  Section  1210.341  is  amended  by 
revising  paragraphs  (a),  and  (b); 
redesignating  paragraphs  (d)  through  (i) 
as  (e)  through  (j);  revising  redesignated 
paragraph  (e);  adding  a  new  paragraph 
(d);  removing  in  redesignated 
paragraphs  (f)  and  (g)  the  word 
“handler”  and  adding  in  its  place 
“handler  or  importer”;  removing  in 
redesignated  paragraph  (h)  the  word 
“handlers”  and  adding  in  its  place 
“handlers  and  importers”;  and 
removing  in  redesignated  paragraph  (f) 
the  letter  “(d)”  and  adding  in  its  place 
“(e)”  to  read  as  follows: 

§  1 21 0.341  Assessments. 

(a)  Ehning  the  effective  period  of  this 
subpart,  assessments  shall  be  levied  on 
all  watermelons  produced  and  first 
handled  in  the  United  States  and  all 
watermelons  imported  into  the  United 
States  for  consiunption  as  human  food. 
No  more  than  one  assessment  on  a 
producer,  handler,  or  importer  shall  be 
made  on  any  lot  of  watermelons.  The 
handler  shall  be  assessed  an  equal 
amount  on  a  per  unit  basis  as  the 
producer.  If  a  person  performs  both 
producing  and  handling  functions  on 
any  same  lot  of  watermelons,  both 
assessments  shall  be  paid  by  such 
person.  In  the  case  of  an  importer,  the 
assessment  shall  be  equal  to  the 
combined  rate  for  domestic  producers 
and  handlers  and  shall  be  paid  by  the 
importer  at  the  time  of  entry  of  the 
watermelons  into  the  United  States. 

(b)  Assessment  rates  shall  be  fixed  by 
the  Secretary  in  accordance  with  section 
1647(f)  of  the  Act.  No  assessments  shall 
be  levied  on  watermelons  grown  by 
producers  of  less  than  10  acres  of 
watermelons. 

***** 

(d)  Each  importer  shall  be  responsible 
for  payment  of  the  assessment  to  the 
Board  on  watermelons  imported  into  the 
United  States  through  the  U.S.  Customs 
Service  or  in  such  other  manner  as  may 
be  established  by  rules  and  regulations 
approved  by  the  Secretary. 

(e)  Producer-handlers  and  handlers 
shall  pay  assessments  to  the  Board  at 
such  time  and  in  such  manner  as  the 
Board,  with  the  Secretary’s  approval, 
directs,  pixrsuant  to  regulations  issued 
under  this  part.  Such  regulations  may 
provide  for  different  handlers  or  classes 
of  handlers  and  different  handler 
payment  and  reporting  schedules  to 
recognize  di^erences  in  marketing 


practices  or  procedures  used  in  any 
State  or  production  area. 

***** 

16.  Section  1210.342  is  amended  by 
designating  the  existing  text  as 
paragraph  (a)  and  adding  new 
paragraphs  (b),  (c),  and  (d)  to  read  as 
follows: 

§  1210.342  Exemption  from  assessment 
***** 

(b)  Importers  of  less  than  150,000 
pounds  of  watermelons  per  year  shall  be 
entitled  to  apply  for  a  refund  that  is 
equal  to  the  rate  of  assessment  paid  by 
domestic  producers. 

(c)  The  Secretary  may  adjust  the 
quantity  of  the  weight  exemption 
specified  in  paragraph  (b)  on  the 
recommendation  of  the  Board  after  an 
opportunity  for  public  notice  and 
comment  to  reflect  significant  changes 
in  the  5-year  average  yield  per  acre  of 
watermelons  produced  in  the  United 
States. 

(d)  The  Board  shall  have  the  authority 
to  establish  rules,  with  the  approval  of 
the  Secretary,  for  certifying  whether  a 
person  meets  the  definition  of  a 
producer  under  section  1210.306. 

§  1210.343  [Removed  and  Reserved] 

17.  Section  1210.343  is  removed  and 
reserved. 

18.  Section  1210.350  is  amended  by 
redesignating  paragraphs  (a)  through  (d) 
as  (1)  through  (4);  designating  the 
introductory  paragraph  as  paragraph  (a); 
and  adding  new  paragraphs  (b)  and  (c) 
to  read  as  follows: 

§1210.350  Reports. 
***** 

(b)  Each  importer  of  watermelons 
shall  maintain  a  separate  record  that 
includes  a  record  of: 

(1)  the  total  quantity  of  watermelons 
imported  into  the  United  States  that  are 
included  under  the  terms  of  this  Plan; 

(2)  the  total  quantity  of  watermelons 
that  are  exempt  from  the  Plan;  and 

(3)  such  other  information  as  may  be 
prescribed  by  the  Board. 

(c)  Each  importer  shall  report  to  the 
Board  at  such  times  and  in  such  manner 
as  it  may  prescribe  such  information  as 
may  be  necessary  for  the  Board  to 
perform  its  duties  under  this  part. 

§  1 21 0.351  [Amended] 

19.  Section  1210.351  is  amended  by 
removing  the  word  “handler”  and 
adding  in  its  place  “handler  and 
importer”  and  removing  the  word  “two” 
and  adding  in  its  place  “2”. 

§1210.352  [Amended] 

20.  Section  1210.352  is  amended  by 
removing  in  paragraph  (a)(1)  the  word 


“handlers”  and  adding  in  its  place 
“handlers  or  importers”. 

§1210.362  [Amended] 

21.  Section  1210.362  is  amended  by 
removing  the  word  “collected”  and 
adding  in  its  place  “received”;  and 
removing  the  word  “plan”  and  adding 
in  its  place  “Plan”. 

22.  Section  1210.363  is  amended  by 

revising  paragraph  (b)  to  read  as  follows: 

% 

§1210.363  Suspension  or  termination. 
***** 

(b)  The  Secretary  may  conduct  a 
referendum  at  any  time  and  shall  hold 
a  referendum  on  request  of  the  Board  or 
at  least  10  percent  of  the  combined  total 
of  the  watermelon  producers,  handlers, 
and  importers  to  determine  if 
watermelon  producers,  handlers,  and 
importers  favor  termination  or 
suspension  of  this  Plan.  The  Secretary 
shall  suspend  or  terminate  this  Plan  at 
the  end  of  the  marketing  year  whenever 
the  Secretary  determines  that  the 
suspension  or  termination  is  favored  by 
a  majority  of  the  watermelon  producers, 
handlers,  and  importers  voting  in  such 
referendum  who,  during  a 
representative  period  determined  by  the 
Secretary,  have  been  engaged  in  the 
production,  handling,  or  importing  of 
watermelons  and  who  produced, 
handled,  or  imported  more  than  50 
percent  of  the  combined  total  of  the 
volume  of  watermelons  produced, 
handled,  or  imported  by  those 
producers,  handlers,  and  importers 
voting  in  the  referendum.  For  purposes 
of  this  section,  the  vote  of  a  person  who 
both  produces  md  handles  watermelons 
will  be  counted  as  a  handler  vote  if  the 
producer  purchased  watermelons  from 
other  producers,  in  a  combined  total 
volume  that  is  equal  to  25  percent  or 
more  of  the  producer’s  own  production: 
or  the  combined  total  volume  of 
watermelon  handled  by  the  producer 
from  the  producer’s  own  production 
and  purchases  fi-om  other  producer’s 
production  is  more  than  50  percent  of 
the  producer’s  own  production. 
Provided,  That  the  vote  of  a  person  who 
both  imports  and  handles  watermelons 
will  be  counted  as  an  importer  vote  if 
that  person  imports  50  percent  or  more 
of  the  combined  total  volume  of 
watermelons  handled  and  imported  by 
that  person.  Any  such  referendum  shall 
be  conducted  by  mail  ballot. 

§1210.364  [Amended] 

23.  Section  1210.364  is  amended  by 
removing  in  paragraph  (d)  the  phrase 
“and  handlers”  and  adding  in  its  place 
“,  handlers  and  importers”. 
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Subpart — Procedures  for  Nominating 
Members  to  the  National  Watermelon 
Promotion  Board 

Producer  and  Handler  Members 

24.  The  subpart  heading  “Subpart — 
Procedures  for  Nominating  Producer 
and  Handler  Members  to  the  National 
Watermelon  Promotion  Board”  is 
revised;  and  a  new  undesignated  center 
heading  is  added  to  read  as  set  forth 
above. 

25.  In  §  1210.401,  paragraph  (b)  is 
revised  to  read  as  follows: 

§1210.401  District  conventions. 
***** 

(b)  District  conventions  are  to  be  held 
to  nominate  producers  and  handlers  as 
candidates  for  membership  on  the 
National  Watermelon  Promotion  Board. 
Each  district,  as  defined  in  §  1210.501, 
is  entitled  to  two  producer  and  two 
handler  members  on  the  Board. 
***** 

26.  Section  1210.402  is  amended  by 
revising  paragraph  (a);  removing  in 
paragraph  (b)  the  phrase  “or  first 
handling”  and  adding  in  its  place  “,  first 
handling  or  importing”;  and  removing 
in  paragraph  (b)  the  phrase  “§  1210.403” 
and  adding  in  its  place  “§  1210.403  and 
§  1210.404”  to  read  as  follows: 

§  1210.402  Voter  and  board  member 
nominee  eligibility. 

-  (a)  All  producers  and  handlers  within 

a  district  may  participate  in  their 
district  convention  for  the  purpose  of 
nominating  candidates  for  appointment 
to  the  Board:  Provided,  That  a  producer 
who  both  produces  and  handles 
watermelons  may  vote  for  handler 
member  nominees  and  serve  as  a 
handler  member  nominee  only  if  the 
producer  purchased  watermelons  from 
other  producers,  in  a  combined  total 
volume  that  is  equal  to  25  percent  or 
more  of  the  producer’s  own  production 
or  the  combined  total  volume  of 
watermelons  handled  by  the  producer 
from  the  producer’s  own  production 
and  purchases  from  other  producer's 
production  is  more  than  50  percent  of 
the  producer’s  own  production;  and 
Provided  further,  That  if  a  producer  or 
handler  is  engaged  in  the  production  or 
handling  of  watermelons  in  more  than 
one  State  or  district,  the  producer  or 
handler  shall  participate  within  the 
State  or  district  in  which  the  producer 
or  handler  so  elects  in  writing  to  the 
Board  and  such  election  shall  remain 
controlling  until  revoked  in  writing  to 
the  Board.  For  the  purpose  of 
participation  in  initial  nominating 
conventions,  such  election  shall  be 
made  in  writing,  at  the  address 
provided,  to  the  Department  official 


identified  in  the  call  for  a  district 
convention. 

***** 

27.  A  new  undesignated  center 
heading  and  Section  1210.404  are  added 
to  read  as  follows; 

Importer  Members 

§  1210.404'  Importer  member  nomination 
and  selection. 

(a)  The  Board  shall  include  one  or 
more  representatives  of  importers,  who 
shall  be  appointed  by  the  Secretary  from 
nominations  submitted  by  watermelon 
importers.  Importers’  representation  on 
the  Board  shall  be  proportionate  to  the 
percentage  of  assessments  paid  by 
importers  to  the  Board,  except  that  at 
least  one  representative  of  importers 
shall  serve  on  the  Board  if  importers  are 
subject  to  the  Plan.  Nominations  for 
importer  positions  that  become  vacant 
shall  be  made  by  importers  at 
nomination  conventions  or  by  mail 
ballot. 

(b)  The  initial  nomination  of  importer 
members  shall  be  made  not  later  than  90 
days  after  the  Plan  is  amended. 

(c)  There  shall  be  two  individuals 
nominated  for  each  vacant  position.  The 
importer  receiving  the  highest  number 
of  votes  for  a  vacancy  shall  be  the  first 
choice  nominee,  and  the  importer 
receiving  the  second  highest  number  of 
votes  shall  be  the  second  choice 
nominee  submitted  to  the  Secretary. 

(d)  Any  individual,  group  of 
individuals,  partnership,  corporation, 
association,  cooperative  or  any  other 
entity  which  is  engaged  in  the 
production,  first  handling  or  importing 
of  watermelons  is  considered  a  person 
and  as  such  is  entitled  to  only  one  vote, 
except  that  such  person  may  cast  proxy 
votes  as  provided  in  section 
1210.404(e)(1)  of  this  subpart. 

(e)  Nomination  Conventions.  If 
nominations  are  made  by  nomination 
conventions,  the  Board  shall  widely 
publicize  such  conventions  and  provide 
importers  and  the  Secretary  at  least  10 
days  notice  prior  to  each  convention. 

(1)  Proxy  voting  by  importers  shall  be 
permitted  at  all  conventions.  Any 
person  wanting  to  cast  proxy  votes  must 
demonstrate  authorization  to  do  so. 
Authority  to  cast  a  proxy  vote  on  behalf 
of  another  person  shall  be  demonstrated 
through  documentation  containing; 

(1)  The  proxy  voter’s  name,  address, 
and  telephone  number; 

(ii)  Signature  and  date  signed; 

(iii)  A  certification  identifying  the 
proxy  voter  as  an  importer;  and 

(iv)  A  statement  identifying  the 
person  being  given  authority  by  the 
proxy  voter  to  cast  the  proxy  vote. 

(2)  The  Board  shall  provide  to  the 
Secretary  a  typed  copy  of  each 
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convention’s  minutes  and  Shall  arrange 
for  completion  of  qualification 
statements  and  other  specified 
information  by  each  nominee  and 
forward  such  to  the  Secretary  within  14 
calendar  days  of  completion  of  a 
convention. 

(f)  Mail  balloting.  If  nominations  are 
conducted  by  mail  ballot,  the  Board 
shall  request  importers  to  submit 
nominations  of  eligible  importers.  It  is 
the  importer’s  responsibility  to  prove 
the  individual’s  eligibility.  After  the 
names  of  nominees  are  received,  the 
Board  shall  print  ballots  and  ask  eligible 
importers  to  vote  to  nominate  their 
candidates.  After  the  vote  is  received, 
the  Board  shall  tabulate  the  results  and 
shall  send  to  the  Department  the 
nominees  in  order  of  preference.  The 
Board  shall  provide  the  Secretary  with 

a  report  on  the  results,  number  of 
importers  participating  in  the  vote,  and 
the  volume  of  imports,  and  shall  arrange 
for  completion  of  qualification 
statements  and  other  specified 
information  by  each  nominee  and 
forward  such  to  the  Secretary  within  14 
calendar  days  of  receiving  the  ballots. 

(g)  Any  individual  who  both  imports 
and  handles  watermelons  will  be 
considered  an  importer  if  that  person 
imports  50  percent  or  more  of  the 
combined  total  volume  of  watermelons 
handled  and  imported  by  that  person. 

§  1 21 0.503  [Redesignated  as  §  1 21 0.405 
and  Amended] 

28.  Section  1210.503  is  redesignated 
as  §  1210.405,  the  first  sentence  of 
paragraph  (a)  is  revised,  and  a  new 
undesignated  center  heading  is  added  to 
read  as  follows: 

Public  Member 

§  1 21 0.405  Public  member  nominations 
and  selection. 

(a)  The  public  member  shall  be 
nominated  by  the  other  members  of  the 
Board.  *  *  * 


Subpart — Rules  and  Regulations 

§1210.505  [Amended] 

29.  Section  1210.505  is  amended  by 
removing  the  word  “quarterly”  and 
adding  in  its  place  “monthly”. 

30.  Section  1210.515  is  amended  by 
revising  paragraph  (a);  redesignating 
paragraph  (b)  as  (c);  and  adding  a  new 
paragraph  (b)  to  read  as  follows; 

§  1 21 0.51 5  Levy  of  assessments. 

(a)  An  assessment  of  two  cents  per 
hundredweight  shall  be  levied  on  all 
watermelons  produced  for  ultimate 
consumption  as  human  food,  and  an 
assessment  of  two  cents  per 
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hundredwei^t  shall  be  levied  on  all 
watermelons  first  handled  for  ultimate 
consumption  as  human  food.  An 
assessment  of  four  cents  per 
hundredweight  shall  be  levied  on  all 
watermelons  imported  into  the  United 
States  for  ultimate  consumption  as 
human  food  at  the  time  of  entry  in  the 
United  States. 

(b)  The  import  assessment  shall  be 
uniformly  applied  to  imported 
watermelons  that  are  identified  by  the 
numbers  0807.10.30007  and 
0807.10.40005  in  the  Harmonized  Tariff 
Schedule  of  the  United  States  or  any 
other  number  used  to  identify  fresh 
waternrelons  for  consumption  as  human 
food. 

***** 

31.  Section  1210.518  is  amended  by 
revising  paragraphs  (a)  and  (b); 
removing  in  paragraph  (c)(lj  the  letter 
“(e)*’  and  adding  in  its  place  "(b)  and 
(e)”  and  removing  the  word  “handler” 
and  adding  in  its  place  “handler  and 
importer”;  removing  in  paragraph 

(c)(2)(viii)  the  word  “five”  and  adding 
in  its  place  “10";  and  removing  in 
paragraph  (d)(1)  the  word  “handler” 
and  adding  in  its  place  “handler  and 
importer”  to  read  as  follows: 

§1210.518  Payment  of  assessments. 

(a)  Time  of  payment.  The  assessment 
on  domestically  produced  watermelons 
shall  become  due  at  the  time  the  first 
handler  handles  the  watermelons  for 
non-exempt  purposes.  The  assessment 
on  imported  watermelons  shall  become 
due  at  the  time  of  entry,  or  withdrawal, 
into  the  United  States. 

(b)  Responsibility  for  payment.  (1)  The 
first  handler  is  responsible  for  payment 
of  both  the  producer’s  and  the  handler’s 
assessment  The  handler  may  collect  the 
producer’s  assessment  from  the 
producer  or  deduct  such  producer’s 
assessment  from  the  proceeds  paid  to 
the  producer  on  whose  watermelons  the 
producer  assessment  is  made.  Any  such 
collection  or  deduction  of  producer 
assessment  shall  be  made  not  later  than 
the  time  when  the  first  handler  handles 
the  watermelons. 

(2)  The  U.S.  Customs  Service  shall 
collect  assessments  on  imported 
watermelons  fiom  importers  and 
forward  such  assessments  under  an 
agreement  between  the  U.S.  Customs 
Service  and  the  U.S.  Department  of 
Agriculture.  Importers  shall  be 
responsible  for  payment  of  assessments 
directly  to  the  Bo€U‘d  of  any  assessments 
due  but  not  collected  by  the  U.S 
Customs  Service  at  the  time  of  entry,  or 
withdrawal,  on  watermelons  imported 
into  the  United  States  for  human 
consumption. 

***** 
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§1210.519  [Amended] 

32.  Section  1210.519  is  amended  by 
removing  in  the  introductory  paragraph 
the  word  “hcmdler”  and  adding  in  its 
place  “handler  and  importer”;  by 
removing  in  paragraph  (a)  the  Word 
“handler’s”  and  adding  in  its  place 
“handler’s  and  importer’s”;  and 
removing  the  word  “Watermelon”  from 
the  introductory  paragraph  and 
paragraphs  (a)  and  (b). 

33.  S^tion  1210.520  is  revised  to  read 
as  follows: 


§1210.530  [Amended] 

35.  Section  1210.530  is  amended  by 
removing  the  word  “handler”  and 
adding  in  its  place  “handler  and 
importer”. 

§1210.531  [Amended] 

36.  Section  1210.531  is  amended  by 
removing  the  word  “handler”  from  the 
introductory  text  and  adding  in  its  place 
“handler  and  importer”. 

37.  Section  1210.532  is  revised  to  read 
as  follows: 


§1210.520  Refunds. 

Each  importer  of  less  than  150,000 
pounds  of  watermelons  during  any 
calendar  year  shall  be  entitled  to  apply 
for  a  refund  of  the  assessments  peiid  in 
an  amount  equal  to  the  amount  paid  by 
domestic  producers. 

(a)  Application  form.  The  Board  shall 
make  available  to  all  importers  a  refund 
application  form. 

(b)  Submission  of  refund  application 
to  the  Board.  The  refund  application 
form  shall  be  submitted  to  the  Board 
within  90  days  of  the  last  day  of  the  year 
the  w'atermelons  were  actually 
imported.  The  refund  application  form 
shall  contain  the  following  information: 

(1)  Importer’s  name  ana  address; 

(2)  Number  of  hundredweight  of 
watermelon  on  which  refund  is 
requested; 

(3)  Total  amoimt  to  be  refunded; 

(4)  Proof  of  payment  as  described 
below;  and 

(5)  Importer’s  signature. 

(c)  Proof  of  paymrat  of  assessment. 
Evidence  of  payment  of  assessments 
satisfactory  to  the  Board  shall 
accompany  the  importer’s  refund 
application.  An  importer  must  submit  a 
copy  of  the  importer’s  report  or  a 
cancelled  chec^.  Evidence  submitted 
with  a  refund  application  shall  not  be 
returned  to  the  applicant. 

(d)  Payment  of  refund.  Immediately 
after  receiving  the  properly  executed 
application  for  refund,  the  Board  shall 
make  remittance  to  the  applicant. 

34.  Section  1210.521  is  revised  to  read 
as  follows: 

§  1 21 0.521  Reports  of  disposition  of 
exempted  watermelons. 

The  Board  may  require  reports  by 
handlers  or  importers  on  the  handling/ 
importing  and  disposition  of  exempt^ 
watermelons  and/or  on  the  handling  of 
watermelons  for  persons  engaged  in 
growing  less  than  10  acres  of 
watermelons  or  in  the  case  of  importers, 
the  importing  of  less  than  150,000 
pounds  per  year.  Authorized  employees 
of  the  Board  or  the  Secretary  may 
inspect  such  books  and  records  as  are 
appropriate  and  necessary  to  verify  the 
reports  on  such  disposition. 


§  1 21 0.532  Confidential  books,  records, 
and  reports. 

All  information  obtained  from  the 
books,  records,  and  reports  of  handlers 
and  importers  and  all  information  with 
respect  to  refunds  of  assessments  made 
to  importers  shall  be  kept  confidential 
in  the  manner  and  to  the  extent 
provided  for  in  §  1210.352. 

Dated:  August  24. 1994. 

Lon  Hatamiya, 

Administrator. 

IFR  Doc.  94-21319  Filed  8-29-94;  8:45  am) 
BILLING  cooe  M10-02-P 


SMALL  BUSINESS  ADMINISTRATION 

13  CFR  Parts  121  and  124 

Small  Business  Size  Regulations; 
Minority  Small  Business  and  Capital 
Ownership  Development  Assistance 

AGENCY:  Small  Business  Administration. 
ACTION:  Proposed  rule. 

SUMMARY:  Tlie  Small  Business 
Administration  (SBA)  proposes  to 
amend  its  regulations  governing  the 
Minority  Small  Business  and  Capital 
Ownership  Development  program 
authorized  by  sections  7{j)(10)  and  8(a) 
of  the  Small  Business  Act,  15  U.S.C. 
636{j)(10),  637(a).  This  proposed  rule 
would  amend  both  eligibility 
requirements  for  and  contractual 
assistance  provisions  within  the  8(a) 
program.  Of  particular  note,  this  rule 
would  recognize  participation  of 
Community  Development  Corporations 
in  the  8(a)  program  to  an  extent  that 
would  not  be  inconsistent  with  the 
requirements  of  the  8(a)  program  as 
imposed  by  the  Small  Business  Act, 
increase  the  personal  net  worth 
limitations  for  8(a)  applicants  and 
Program  Participants  to  take  into 
account  inflation,  eliminate  the 
distinctions  established  in  SBA’s 
regulations  concerning  “local”  and 
“national  buy”  8(a)  requirements, 
eliminate  the  restrictions  on  the  number 
and  dollar  value  of  8(a)  contracts 
received  by  Program  Participants  due  to 
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SBA-approved  “support  levels”,  and 
eliminate  the  distinction  for  applying 
the  competitive  8{a)  requirements 
currently  existing  for  indefinite  quantity 
or  indefinite  delivery  requirements. 
DATES:  Comments  must  be  submitted  on 
or  before  September  29, 1994. 

ADDRESSES:  Written  comments  should 
be  addressed  to  Herbert  L.  Mitchell, 
Associate  Administrator,  Office  of 
Minority  Enterprise  Development,  U.S. 
Small  Business  Administration,  409  3rd 
Street,  SW,  Washington,  DC  20416. 

FOR  FURTHER  INFORMATION  CONTACT: 

Office  of  Minority  Enterprise 
Development,  (202)  205-6410. 
SUPPLEMENTARY  INFORMATION:  This 
proposed  rule,  if  adopted  in  final  form, 
would  (1)  make  several  clarifications  of 
the  eligibility  requirements  for 
admission  to  SBA’s  8(a)  program,  the 
need  for  which  has  been  identified  by 
SBA  through  the  practical  experience 
gained  in  operating  the  program  and  in 
defending  the  agency’s  actions  in  8(a) 
eligibility  appeals  brought  before  SBA’s 
Office  of  Hearings  and  Appeals  (OH A), 
(2)  authorize  participation  by  business 
concerns  owned  by  Community 
Development  Corporations  in  the  8(a) 
program  in  accord  with  42  U.S.C.  9815, 
and  (3)  make  several  changes  to  the  8(a) 
contractual  assistance  requirements, 
including  eliminating  8(a)  support 
levels  and  the  concepts  of  local  buy  and 
national  buy  8(a)  reouirements. 

This  rule  would  clarify  that  8(a) 
eligibility  decisions  are  based  on  the 
facts  before  the  Associate  Administrator 
for  Minority  Small  Business  and  Capital 
Ownership  Development  (AA/ 
MSB&COD)  at  the  time  of  his/her 
eligibility  decision.  The  rule  would 
specify  that  actual  control  of  the 
applicant  concern  must  be  in  the  hands 
of  one  or  more  socially  and 
economically  disadvantaged  individuals 
at  the  time  the  appropriate  district 
Certification  and  Eligibility  Branch  (C  & 
E  Branch)  determines  that  an 
application  for  the  8(a)  program  is 
complete.  Potential  control  or  the  power 
of  disadvantaged  individuals  to  change 
the  applicant  concern’s  Board  of 
Directors  or  other  aspects  of  control  so 
that  the  applicant  concern  could  be 
controlled  by  disadvantaged 
individuals,  no  matter  how  easily 
exercised,  would  not  satisfy  the 
requirement  that  the  applicant  be 
acfua//y  controlled  by  disadvantaged 
individuals  at  the  time  the  SBA  district 
office  C  &  E  Branch  determines  an 
application  to  be  complete.  One  reason 
to  require  actual  control  at  the  time  that 
an  applicant  applies  for  admission  to 
the  8(a)  program  is  to  prevent  “front 
companies”  from  being  admitted  to  the 


8(a)  program.  It  is  SBA’s  view  that  this 
potential  for  abuse  would  be  greatly 
lessened  by  the  clarifications  made  in 
diis  rule. 

In  addition.  Section  626(a)(2)  of  the 
Omnibus  Reconciliation  Act  of  1981, 

Pub.  L.  97-35,  codified  at  42  U.S.C. 
9815(a)(2),  required  “regulations  to 
ensure  the  availability  to  community 
development  corporations  of  such 
programs  as  shall  further  the  purposes 
of  this  subchapter,  including  programs 
under  section  (8(a)  of  the  Small 
Business  Act].”  'The  purpose  of  the 
subchapter  referred  to  in  this  provision 
“is  to  encourage  the  development  of 
special  programs  by  which  the  residents 
of  urban  and  mral  low-income  areas 
may,  through  self-help  and  mobilization 
of  the  community  at  large,  with 
appropriate  Federal  assistance,  improve 
the  quality  of  their  economic  and  social 
participation  in  community  life  in  such 
a  way  as  to  contribute  to  the  elimination 
of  poverty  and  the  establishment  of 
permanent  economic  and  social 
benefits.”  42  U.S.C.  9801.  SBA  has^ot 
heretofore  implemented  this  authority 
through  regulations.  This  proposed  rule 
would  recognize  participation  of 
Commimity  Development  Corporations 
(CDCs)  in  the  8(a)  program  to  an  extent 
that  would  not  be  inconsistent  with  the 
requirements  of  the  8(a)  program 
imposed  by  the  Small  Business  Act. 

SBA  believes  that  only  CDC-owned  or 
financed  small  business  concerns  can  be 
eligible  for  the  8(a)  program,  and  not  the 
CDC  itself.  This  position  is  consistent 
with  the  Agency’s  longstanding 
regulations  implementing  the  Small 
Business  Act  that  a  small  business  must 
be  a  for-profit  business  entity.  See  13 
CFR  121.403.  Since  CDCs  are  non-profit 
entities,  they  could  not  be  considered 
small  business  concerns  within  the 
meaning  of  the  size  regulations  and, 
hence,  would  not  be  eligible  for  the  8(a) 
program  on  that  basis. 

This  rule  is  not  intended  to  imply  in 
any  way  that  the  basic  requirement  of 
the  Small  Business  Act  that  8(a) 
concerns  be  owned  by  disadvantaged 
individuals  can  be  administratively 
changed.  Presently,  two  statutory 
exceptions  to  this  ownership 
requirement  have  been  implemented  in 
regulations.  Subclauses  8(a)(4)(A)(i)(II) 
and  (III)  of  the  Small  Business  Act,  15 
U.S.C.  637(a)(4)(A)(i)(II)  and  (III), 
statutorily  extend  8(a)  program 
eligibility  to  small  business  concerns 
which  are  owned  by  either  an 
economically  disadvantaged  Indian 
tribe,  or  a  wholly  owned  business  entity 
of  such  a  tribe,  or  a  Native  Hawaiian 
organization.  These  provisions  have 
been  implemented  in  13  CFR  §§  124.112 
and  124.113,  respectively.  The  authority 


for  extending  eligibility  for  the  8(a) 
program  to  CDC-owned  entities  is  also 
statutory.  Thus,  similar  to  SBA’s 
treatment  of  tribally-owned  concerns 
and  concerns  owned  by  Native 
Hawaiian  organizations,  this  proposed 
rule  recognizes  CDC-owned  concerns  in 
accord  with  the  authority  set  forth  in  42 
U.S.C.  9815(a)(2). 

Pursuant  to  this  proposed  rule,  SBA 
would  consider  CDCs  comparable  to 
Indian  tribes.  A  CDC  could  have  an 
ownership  interest  in  several  business 
enterprises,  just  like  an  Indian  tribe 
under  current  regulations.  Where  statute 
and  implementing  regulations  authorize 
a  tribally-owned  business  concern  to 
participate  in  the  8(a)  program,  but  not 
the  tribe  acting  on  its  own  behalf,  SBA 
proposes  that  similar  treatment  be 
afforded  CDCs  and  CDC-owned  business 
concerns.  SBA  also  believes  that  the 
regulatorily  created  exclusion  from 
affiliation  that  has  been  afforded 
tribally-owned  business  concerns  (i.e.. 
one  tribally-owned  business  is  not 
considered  affiliated  with  the  tribe  or 
other  businesses  owned  by  the  tribe 
merely  because  of  common  tribal 
ownership)  should  be  extended  to  CDC- 
owned  business  concerns  as  well  (this 
proposal  would  also  make  that 
exclusion  available  to  concerns  owned 
by  Native  Hawaiian  Organizations). 

In  order  for  any  CDC-owned  business 
to  participate  in  the  8(a)  program,  SBA 
would  apply  the  basic  management  and 
control  requirements  imposed  by  the 
Small  Business  Act  for  8(a)  program 
participation.  Thus,  the  proposed  rule 
would  require  that  CDC-owned 
applicant  concerns  must  be  managed  by 
one  or  more  socially  and  economically 
disadvantaged  individuals. 

This  proposed  rule  would  also  make 
changes,  as  needed,  in  various  other 
eligibility  and  8(a)  contracting 
requirements.  These  changes  are 
identified  below  in  the  section  by 
section  analysis  of  this  proposed  rule. 

Section  By  Section  Analysis 

The  following  is  a  section  by  section 
analysis  of  each  provision  of  SBA’s 
regulations  that  would  be  affected  by 
this  proposed  rule: 

Sections  121.906(b)(l)(iv)  and 
121.1106(b)(l)(iv)  would  be  amended  to 
permit  a  small  business  non¬ 
manufacturer  to  supply  other  than  a 
product  made  in  the  United  States  for  a 
small  business  set-aside  or  8(a)  contract 
where  the  procuring  agency  makes  a 
non-availability  determination  pursuant 
to  §  25.102(a)(4)  of  the  Federal 
Acquisition  Regulation.  'There  has  been 
some  confusion  as  to  whether  a  non¬ 
manufacturer  could  qualify  as  a  small 
business  if  there  was  such  a  non- 
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availability  determination  under  the 
Buy  American  Act  and  the  Federal 
Acquisition  Regulation.  SBA  did  not 
intend  to  exclude  non-manufacturers 
from  small  business  set-aside  and  8(a) 
contracts  where  such  a  non-availability 
determination  has  been  made.  This 
clarification  should  clear  up  any 
ambiguity  in  this  area. 

Section  121.1104  would  be  amended 
to  impose  its  provisions  on  competitive 
as  well  as  sole  source  8(a)  contracting 
opportunities.  Heretofore,  this 
regulation  was  inconsistent  with 
competitive  contracting  procedures.. 
Other  minor  changes  for  purposes  of 
improved  clarity  would  also  be  made  to 
this  section. 

Section  121.1703(b)  would  be 
amended  to  clarify  that  only  the  AA/ 
MSB&COD  can  appeal  a  Standard 
Industrial  Classification  (SIC)  code 
assigned  by  a  procuring  agency 
contracting  officer  to  either  a  sole  source 
or  a  competitive  8(a)  requirement.  See 
discussion  relating  to  proposed 
§  124.307(f). 

Section  124.100  would  be  amended 
by  adding  definitions  of  the  tenns 
“CDC-owned  concern”,  “Clear  and 
convincing  evidence”,  and  “Community 
Development  Corporation  or  CDC”.  - 

The  definition  of  “Unconditional 
ownership”  in  §  124.100  would  be 
amended  to  explain  that  a 
disadvantaged  owner  may  use  his/her 
ownership  interest  (e  g.,  stock)  in  an 
applicant  or  8(a)  concern  as  collateral 
for  financing  during  the  normal  course 
of  business  without  affecting  his/her 
“unconditional”  ownership  in  such 
concern,  provided  that  complete  control 
of  the  ownership  interest  remains  with 
the  disadvantaged  owner  absent  any 
default  in  fulfilling  the  terms  of  the 
financing.  However,  events  of  default 
must  be  defined  in  commercially 
reasonable  ways.  Events  of  default 
beyond  those  that  are  deemed 
commercially  reasonable  could  lead  to  a 
conclusion  that  unconditional 
ownership  is  not  in  the  hands  of  the 
disadvantaged  owner.  This  clarification 
is  not  intended  to  require  a  concern  to 
obtain  financing  through  a  financial 
institution  or  to  preclude,  for  example, 
seller-financed  transactions.  It  is 
intended  only  to  permit  financing  terms 
that  are  reasonable  within  the 
marketplace.  This  change  is  essential  to 
ensure  that  applicant  and  8(a)  concerns 
have  the  flexibility  they  need  to  raise 
necessary  capital.  The  requirement  that 
disadvantaged  owners 
“unconditionally”  own  and  control  an 
applicant  or  8(a)  concern  should  not 
restrict  a  firm’s  ability  to  raise  capital 
under  normal  comihercial  terms  and 


conditions  to  assist  it  in  becoming 
viable. 

The  proposed  rule  v/ould  eliminate 
the  definitions  for  “local  buy”  and 
“national  buy”  requirements  from 
§  124.100.  All  requirements  other  than 
construction  requirements  would  be 
open  to  eligible  8(a)  Participants 
nationally.  To  the  extent  possible,  SBA 
seeks  to  lift  restrictions  that  are 
otherwise  not  imposed  in  procurements 
conducted  other  than  through  the  8(a) 
program.  This  woqld  result  in  all 
eligible  8(a)  concerns  nationally  being 
able  to  submit  offers  in  response  to 
competitive  8(a)  solicitations.  In 
addition,  a  Program  Participant  could 
market  and  seek  sole  source  8(a) 
requirements  nationally.  Construction 
requirements  would  be  exempt  from 
this  change  because  section  8(a)(ll)  of 
the  Small  Business  Act,  15  U.S.C. 
637(a)(ll),  requires,  “to  the  maximum 
extent  practicable,”  that  8(a) 
construction  contracts  “be  awarded 
within  the  county  or  State  where  the 
work  is  to  be  performed.”  The  proposed 
rule  would  make  necessary  changes  in 
§  124.308(d).  §  124.308(f),  revised 
§  124.311(d),  (old  §  124.311(e)),  revised 
§  124.311(e)  (old  §  124.311(f)),  and 
revised  §  124.311(0  (old  §  124.311(h))  to 
eliminate  the  local  and  national  buy 
concepts. 

The  proposed  rule  would  make  minor 
technical  changes  to  §§  124.101(a), 
124.101(b),  124.102(a),  124.103, 

124.104,  and  124.109(d)  to  recognize 
that  CDC-owned  concerns  would  be 
eligible  for  participation  in  the  8(a) 
program. 

Sections  124.101(a),  124.104  and 
124.206(a)  would  be  amended  to  clarify 
that  the  AA/MSB&COD’s  decision  to 
approve  or  decline  an  application  for 
8(a)  program  participation  would  be 
based  on  whether  the  applicant  concern 
complied  with  each  of  SBA’s  eligibility 
criteria  at  the  lime  the  concern’s 
completed  application  for  admission  to 
the  8(a)  program  is  sent  to  the  Office  of 
MSB&COD  for  processing  or,  in  the  case 
of  a  request  for  reconsideration,  at  the 
time  the  reconsideration  application  is 
deemed  to  be  complete  by  SBA’s  Central 
Office.  A  change  in  circumstances 
submitted  by  an  applicant  concern 
subsequent  to  the  date  that  an 
application  or  reconsideration  action  is 
sent  to  the  Office  of  MSB&COD  for 
processing  would  not  be  considered, 
unless  it  causes  a  loss  of  eligibility.  The 
structure  of  the  concern,  including  all 
necessary  corporate  formalities,  would 
have  to  be  in  place  prior  to  the  Office 
of  MSB&COD’s  processing  of  an 
application  or  request  for 
reconsideration.  A  disadvantaged 
individual’s  ability  to  immediately 


change  the  applicant’s  structure  or  effect 
a  change  in  its  control  so  that  actual 
control  of  the  concern  is  in  the  hands  of 
disadvantaged  individuals  and/or  other 
eligibility  criteria  are  met  would  not 
satisfy  the  requirement  that  they  be  met 
at  the  time  of  the  completed  application. 
The  rule  would  specify,  however,  that 
SBA,  in  its  sole  discretion,  could 
request  clarification  of  information 
contained  in  the  application  at  any  stage 
in  the  application  process. 

The  decision  of  the  AA/MSB&COD  to 
approve  or  decline  an  application  for 
8(a)  program  admission  would  then  be 
based  on  whether  the  application,  as 
clarified  by  any  information  submitted 
in  response  to  a  request  by  SBA, 
demonstrates  that  the  applicant  concern 
complies  wdth  each  of  SBA’s  eligibility 
criteria.  While  SBA  would  be  able  to 
request  and  consider  additional 
information  in  processing  an  8(a) 
application,  SBA  would  not  consider 
information  gratuitously  submitted  by 
an  applicant  concern  after  it  submits  its 
application.  This  clarification  is  needed 
to  streamline  the  application  process 
and  ensure  that  SBA  meets  its 
statutorily  imposed  time  limitation  for 
processing  applications. 

Section  124.103  would  be  amended 
by  adding  a  new  paragraph  (a)  that 
would  require  direct  ownership  of  8(a) 
applicants  or  Program  Participants  by 
disadvantaged  individuals.  This 
statutory  requirement  is  currently  set 
forth  in  §  124.109,  but  SBA  believes  that 
it  should  be  added  to  this  section  for 
clarification  purposes.  Present 
§§  124.103(a)  through  (j)  would  be 
redesignated  to  become  §§  124.103(b) 
through  (k).  Sections  124.109(d)  and  (e) 
would  be  similarly  amended. 

Newly  redesignated  §  124.103(i)  (old 
§  124.103(h))  would  be  amended  to 
permit  a  former  Program  Participant  to 
have  an  equity  ownership  interest  of  up 
to  20  percent  in  a  current  8(a)  concern 
in  the  same  or  similar  line  of  business. 
Such  a  requirement  w’ould  increase  an 
8(a)  concern’s  ability  to  raise  capital, 
while  continuing  to  advance  the 
economic  viability  of  a  former  Program 
Participant  after  its  8(a)  program  term 
has  expired.  Section  §  124.104(c)(2) 
would  also  be  amended  to  permit  the 
principal  of  a  former  Program 
Participant  to  have  an  equity  ownership 
interest  of  up  to  20  percent  in  a  current 
8(a)  concern  in  the  same  or  similar  line 
of  business  as  the  former  Program 
Participant. 

Newly  redesignated  §  124.103(j)  (old 
§  124.103(1))  would  be  amended  to  make 
clear  that  an  8(a)  concern  may  substitute 
one  disadvantaged  individual  for 
another  without  invoking  the 
termination  for  convenience/waiver 
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provision  of  §  124.317  of  these 
regulations  with  respect  to  any  8(a) 
contracts  that  it  has  been  awarded  on  or 
after  June  1, 1989.  Provided  program 
eligibility  is  maintained  and  SBA 
approves  a  substitution  of  one 
disadvantaged  individual  for  another, 
performance  of  8(a)  contracts  already 
received  could  continue  without 
seeking  a  waiver  under  §  124.317.  SBA 
believes  that  the  statutory  termination 
for  convenience/waiver  provision  did 
not  intend  to  prohibit  the  performance 
of  an  8(a)  contract  by  the  8(a)  concern 
that  initially  received  it  simply  where 
there  has  been  one  or  more  approved 
changes  of  particular  individuals  upon 
whom  eligibility  of  the  concern  was 
based.  This  change  is  necessary  to 
apprise  procuring  agencies  and  8(a) 
concerns  that  termination  of  8(a) 
contracts  is  not  required  in  such 
instances. 

Pursuant  to  proposed  §  124.103(1), 

SBA  would  aggregate  the  ownership 
interests  of  a  business  concern  and  its 
principal(s)  in  determining  whether  a 
non-disadvantaged  individual  or 
business  concern  exceeds  the  10  percent 
equity  ownership  limitations  (or,  in  the 
case  of  a  former  Program  Participant,  the 
20  percent  equity  ownership 
limitations)  established  by  §§  124.103 
and  124.104, 

This  proposed  rule  would  also  add  a 
new  §  124.103(m),  dealing  with  the 
applicability  of  state  community 
property  laws  on  the  respective 
ownership  interests  in  an  applicant 
concern  or  a  Program  Participant  once 
admitted  to  the  Program.  This  revision 
would  not  be  a  change  in  SBA  policy. 

Section  124.104(a)  would  be 
reorganized  for  greater  clarity  and  easier 
use.  Of  particular  note,  §  124.104(a) 
would  be  amended  to  specify  that  one 
or  more  disadvantaged  individuals  who 
are  determined  to  manage  the  applicant 
or  8(a)  concern  must  be  physically 
located  at  the  offices  of  the  applicant  or 
8(a)  concern  be  open  during  the  normal 
40-hour  work  week  of  most  business 
concerns.  Thus,  this  proposed  provision 
would  require  that  the  disadvantaged 
individual(s)  be  present  at  the  location 
of  the  applicant  or  8(a)  concern  during 
those  hours  and  not,  for  example,  only 
at  night  or  on  the  weekends.  This  rule 
does  not  imply  that  business  activities 
of  the  applicant  or  8(a)  concern  could 
not  be  conducted  by  such  individual(s) 
outside  the  offices  of  the  applicant  or 
8(a)  concern,  nor  does  it  prohibit  a 
disadvantaged  individual  from 
establishing  an  8(a)  concern  at  his/her 
home.  It  is  meant  to  ensure  only  that 
one  or  more  disadvantaged  owners 
devote  full-time  to  the  business  of  the 
ipplicant  or  8(a)  concern.  Under  this 


proposed  amendment,  SBA  would  not 
permit  an  individual  to  be  physically 
located  at  a  job  which  is  separate  and 
distinct  from  the  applicant  or  8(a) 
concern  during  normal  business  hours 
and  claim  that  he/she  is  managing  the 
applicant  or  8(a)  concern  from  that 
location. 

Section  124.104(b)  would  be  amended 
along  the  lines  set  forth  above  for 
§§  124.101(a),  124,104  and  124.206(a). 
This  amended  paragraph  would  specify 
that  the  Board  of  Directors  must  actually 
be  controlled  by  disadvantaged 
individuals.  The  power  of  a 
disadvantaged  individual  to  control  the 
Board  of  Directors  indirectly  through 
his/her  right  to  vote  his/her  stock  (i.e., 
the  power  to  remove  and  replace 
directors)  would  not  be  sufficient  to 
establish  control  of  the  Board  of 
Directors  if  non-disadvantaged 
individuals  on  the  Board  of  Directors 
could  control,  or  assert  negative  control 
on,  the  Board  as  currently  structured  at 
the  time  of  the  application  for 
admission  to  the'8(a)  program.  This 
paragraph  would  also  provide  that  non¬ 
voting,  advisory  or  honorary  Directors 
may  be  appointed  so  long  as  they  do  not 
possess  negative  control  over  the  Board. 
Similarly,  a  separate  board  of  advisors, 
particularly  in  the  context  of  tribally- 
owned  applicants  and  8(a)  concerns, 
could  be  established  provided  sucH 
board  of  advisors  could  not  actually  run 
the  day-to-day  operations  of  or  possess 
negative  control  over  the  applicant  or 
8(a)  business  concern. 

In  evaluating  whether  an  individual’s 
social  disadvantage  has  negatively 
impacted  on  his  or  her  entry  into  and/ 
or  advancement  in  the  business  world, 

§  124.105(c)  would  be  amended  to 
clarify  that  SBA  will  entertain  any 
relevant  evidence,  but  that  SBA  would 
consider  the  experiences  of  the 
individual,  where  applicable,  in 
education,  employment  and  business 
history.  The  failure  to  establish 
disadvantage  in  any  one  area  (i.e., 
education,  employment,  or  business 
history)  would  not  prevent  an 
individual  from  meeting  this 
requirement  of  negative  impact  as  long 
as  the  totality  of  the  circumstances 
ex|>erienced  by  the  individual 
demonstrate  his/her  disadvantage  in 
entering  into  and/or  advancing  in  the 
business  world. 

Section  124.106(a)(2)(i)  would  be 
amended  by  increasing  the  entry  level 
personal  net  worth  limitation  from 
$250,000  to  $300,000  in  order  to  take 
into  account  inflation.  The  $250,000  net 
worth  figure  was  established  by 
regulation  in  April  1989.  inflation 
increased  19.6  percent  between  April 
1989  and  March  1994  based  on  the 


Consumer  Price  Index  for  All  Urban  , 
Consumers.  Applying  the  19.6  percent 
inflation  rate  to  the  $250,000  figure 
would  increase  the  net  worth  limitation 
to  $299,000.  This  proposed  rule  would 
round  that  amount  to  $300,000. 

Section  124.106(a)(2)(ii)  would  clarify 
SBA’s  method  of  analysis  in 
determining  whether  the  applicant 
concern  itself,  as  apart  from  its 
disadvantaged  owner(s),  should  be 
considered  economically  disadvantaged. 
It  would  require  SBA  to  compare  an 
applicant  concern  to  other  small 
business  concerns  in  the  same  four-digit 
Standard  Industrial  Classification  Code 
which  are  not  owned  and  controlled  by 
socially  and  economically 
disadvantaged  individuals. 

Section  124.106(a)(2)(i)(A)(I)  would 
be  amended  to  provide  that  assets 
transferred  by  an  individual  claiming 
disadvantaged  status  to  any  immediate 
family  member  within  two  years  prior  to 
the  date  of  application  to  the  8(a) 
program  shall  be  presumed  to  be  the 
property  of  the  individual  claiming 
disadvantaged  status.  Currently, 
property  or  assets  transferred  by  an 
individual  claiming  disadvantaged 
status  to  his/her  spouse  within  two 
years  of  the  date  of  8(a)  application  is 
presumed  to  be  the  property  of  the 
transferor  for  purposes  of  determining 
his/her  economic  disadvantage.  SBA 
believes  that  a  change  is  needed  to 
prevent  circumvention  of  its  eligibility 
regulations  by  asset  transfers  to  other 
than  an  applicant  individual's  spouse. 
Several  applicants  have  avoided  the 
intent  of  this  regulation  by  transferring 
assets  to  children.  SBA  believes  that  it 
is  necessary  to  prevent  the  recurrence  of 
this  practice,  which  if  left  unchanged, 
could  admit  firms  into  the  8(a)  program 
that  SBA  believes  should  be  considered 
ineligible. 

Section  124.106(b)  would  be  amended 
for  clarity,  and  would  increase  the 
personal  net  worth  limitation  for  the 
Small  Disadvantaged  Business  program 
from  $750,000  to  $900,000  to  take  into 
account  inflation  since  the  $750,000 
standard  was  set  in  April  1989. 

Section  124.107(b)  would  be  amended 
to  clarify  that  the  requirement  that  an 
applicant  concern  possess  technical  and 
managerial  experience  to  be  deemed  to 
have  the  required  potential  for  success 
to  be  admitted  to  the  8(a)  program  was 
not  meant  to  contradict  tne  provision  in 
§  124.104  that  the  individual(s)  upon 
whom  eligibility  is  based  need  not 
posses  both  management  and  technical 
capabilities.  In  order  to  have  the 
requisite  potential  for  success,  an 
applicant  concern  must  have  both 
management  and  technical  experience. 
Conversely,  the  individual(s)  upon 
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whom  eligibility  is  based  must  possess 
either  management  or  technical 
capabilities  to  meet  that  part  of  the 
control  requirement  under  §  124.104. 

Section  124.108  would  be  amended 
by  adding  a  new  paragraph  (d)(3)  that 
would  state  that  any  8(a)  applicant  that 
is  a  dealer  or  wholesaler  would  not  be 
required  to  demonstrate  that  it  is 
capable  of  supplying  the  product  of  a 
small  business  manufacturer  in 
conjunction  with  its  8(a)  application.  In 
the  past,  there  has  been  confusion  as  to 
whether  SBA’s  non-manufacturer  rule 
(i.e.,  the  rule  requiring  a  regular  dealer 
to  supply  the  product  of  a  small 
business  in  order  for  it  to  be  considered 
small  for  a  specific  8(a)  or  small 
business  set  aside  procurement)  should 
be  applied  in  determining  an  applicant’s 
initial  eligibility  for  the  8(a)  program. 
SBA  believes  that  because  the  Small 
Business  Act  authorizes  waivers  to  the 
non-manufacturer  rule  in  connection 
with  a  specific  contract  w'here  SBA 
determines  that  no  small  business 
manufacturer  can  reasonably  be 
expected  to  offer  a  product  meeting  the 
specifications  of  the  solicitation,  the 
non-manufacturer  rule  should  have  no 
bearing  on  an  applicant’s  eligibility  for 
the  8(a)  program.  In  addition,  the  8(a) 
program  should  not  be  viewed  solely  as 
a  contracting  program.  There  is  other 
business  development  assistance 
available  to  Program  Participants  which 
should  not  be  foreclosed  because  of  the 
non-manufacturer  rule.  Regular  dealer 
applicants  to  the  8(a)  program  should  be 
aware,  however,  that  they  must 
generally  meet  the  requirements  of  the 
non-manufacturer  rule  in  order  to  be 
awarded  specific  8(a)  contracts  as 
regular  dealers. 

Proposed  §  124.109(f)  would  add  a 
provision  making  an  applicant  to  the 
8(a)  program  ineligible  for  program 
participation  if  the  proprietor,  or  a 
holder  of  at  least  20  percent  of  the  stock, 
or  a  partner,  officer,  director  of  the 
concern  is  currently  incarcerated,  on 
parole  or  on  probation.  This  provision  is 
derived  from  a  similar  determination  of 
ineligibility  for  SBA  financial  assistance 
currently  contained  in  13  CFR  120.101- 
2(f). 

Section  124.111  would  be  amended 
by  revising  paragraph  (a)(2)  to  set  the 
same  personal  net  worth  limitation  for 
a  Program  Participant  in  either  the 
developmental  or  transitional  stage  of 
program  participation  to  maintain  its 
continued  8(a)  eligibility.  Currently,  the 
limit  is  $500,000  for  firms  in  the 
developmental  stage  of  8(a)  program 
participation,  $750,000  for  firms  in  the 
transitional  stage  of  8(a)  program 
participation,  and  $750,000  for  purposes 
of  eligibility  for  the  Department  of 


Defense’s  Small  Disadvantaged  Business 
(SDB)  program.  This  rule  would 
eliminate  the  separate  net  worth  figure 
for  firms  in  the  developmental  stage 
(i.e.,  eliminating  the  current  $500,000 
amount).  It  would  then  apply  the 
$750,000  amoimt,  adjusted  for  inflation, 
to  all  participant  firms  to  make  the 
requirement  for  developmental  firms 
consistent  with  continued  eligibility  for 
transitional  firms  and  simplify  program 
administration.  As  with  the  entryf  level 
personal  net  worth  limitation  amount, 
the  $750,000  figure  would  also  be 
increased  by  19.6  percent  due  to 
inflation  (see  discussion  relating  to 
proposed  §  124.106(a)(2)(i)).  A  straight 
inflation  adjustment  would  produce  a 
net  worth  limitation  of  $897,000.  This 
proposed  rule  would  round  that  amount 
to  $900,000. 

Section  124.111(c)(5)  would  be 
amended  to  further  restrict  excessive 
withdrawals  from  8(a)  Program 
Participants  by  their  owners  or 
managers.  Specifically,  a  Participant 
could  no  longer  claim  that  large 
withdrawals  from  the  Participant  should 
not  be  restricted  where  the  concern’s  net 
worth  has  continued  to  increase 
throughout  the  period  of  time  the 
withdrawals  are  made.  Certain  Program 
Participants  have  attempted  to  claim 
that  excessive  withdrawals  could  not  be 
penalized  where  the  Participant’s  net 
worth  continued  to  increase  because  the 
withdrawals  were  not  detrimental  to  the 
attainment  of  its  business  plan.  The  8(a) 
program  is  designed  to  foster  the 
development  of  business  concerns 
owned  by  disadvantaged  individuals. 
The  fact  that  Participant’s  net  worth  has 
increased  does  not  mean  that  it  would 
not  have  increased  more  or  achieved 
greater  success  but  for  excessive 
withdrawals  by  its  owners/managers. 

Section  124.112(c)(2)(iv)  woula  be 
amended  to  clarify  the  requirements 
pertaining  to  a  joint  venture  between  an 
8(a)  concern  owned  by  an  Indian  tribe 
and  a  concern  determined  to  be  other 
than  small.  There  has  been  some 
concern  that  this  regulation  required  a 
majority  of  the  performance  of  such  a 
contract  to  be  performed  on  an  Indian 
reservation  or  land  owned  by  the  tribe. 
This  was  not  the  intent.  This  proposed 
rule  would  amend  this  provision  to 
make  it  consistent  with  the  same 
provision  contained  in  §  124.321  which 
requires  only  that  the  tribally-owned 
8(a)  concern  must  perform  most  of  its 
activities  generally  on  the  reservation  or 
tribally-owned  land  in  order  to  be 
eligible  to  joint  venture  with  a  large 
business.  This  provision  contai(^s  no 
specific  requirement  that  the  work  done 
through  the  joint  venture  must  be  done 
on  the  Indian  reservation  or  tribally- 


owned  land.  However,  it  is  necessary 
not  to  overlook  two  requirements  which 
may  perpetuate  that  requirement  in 
some  instances — that  the  concern  must 
be  located  on  the  reservation  or  tribally- 
ovraed  land,  and  that  the  8(a) 
participant  to  a  joint  venture  must  meet 
the  performance  of  work  requirements 
imposed  by  §  124.314.  See  §  124.321(f). 

Section  124.113  would  be  amended 
by  adding  an  exclusion  from  affiliation 
for  concerns  owned  by  a  Native 
Hawaiian  Organization,  by  prohibiting  a 
Native  Hawaiian  Organization  from 
owning  more  than  one  current  or  former 
8(a)  Participant  having  the  same 
primary  industry  classification,  and  by 
excluding  from  the  one-time  individual 
eligibility  requirement  any  individual 
who  merely  manages  a  concern  owned 
by  a  Native  Hawaiian  Organization. 

The  proposed  rule  would  add  a  new 
§  124.114  which  would  specifically 
authorize  CDC-owned  small  business 
concerns  to  participate  in  the  8(a) 
program.  The  same  amendments  added 
to  §  124.113  for  Native  Hawaiian 
Organizations  would  be  added  to  this 
section  regarding  QX^-owned  concerns. 

Minor  clarifying  language  would  be 
added  to  §  124.206(c)(1)  regarding  the 
time  frame  for  an  applicant  concern  to 
request  a  reconsideration,  and  where 
such  a  request  must  be  made. 

Sections  124.208(c)  and  124.209(b) 
would  be  amended  to  streamline  the 
procedures  governing  graduation  and 
termination  of  8(a)  Program  Participants 
respectively.  This  rule  would  eliminate 
the  second  letter  of  notification  and  the 
second  45  day  response  period  provided 
in  §  124.208(c)  and  §  124.209(b). 

Additionally,  this  rule  would  change 
the  time  period  in  which  the  Division 
Director  must  make  a  recommendation 
on  graduation  to  the  AA/MSB&COD. 

The  rule  would  change  the  time  frame 
for  the  Division  Director’s 
recommendation  to  the  AA/MSB&COD 
from  15  days  to  45  days. 

Section  124.209(b)  currently  provides 
the  same  procedures  and  time  limits 
regarding  termination  actions  as  are 
discussed  above  with  regard  to 
graduation  from  the  8(a)  program.  This 
rule  would  make  the  same  changes  to 
the  termination  procedures  as  are 
discussed  above  with  regard  to 
graduation  from  the  8(a)  program. 

The  proposed  rule  would  amend  the 
procedures  concerning  remands  of  8(a) 
eligibility  appeals  by  OHA  to  the  AA/ 
MSB&COD.  Section  124.210(h)(2)  would 
clarify  that  the  AA/MSB&COD  would 
issue  a  decision  in  accordance  with  a 
remand  order  of  the  Administrative  Law 
Judge  within  10  working  days  of  the 
remand,  unless  the  AA/MSB&COD 
requests  and  the  Administrative  Law 
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Judge  grants  an  extension  thereof.  An 
applicant  or  8(a)  concern  could  then 
appeal  the  AAVMSB&CXDD’s  remand 
decision  to  OHA  within  20  working 
days  of  the  date  that  the  decision  is 
mailed.  The  failure  of  an  applicant  to 
file  an  appeal  within  the  20-day  time 
frame  would  serve  to  make  the  remand 
decision  the  final  agency  decision  and 
would  not  require  any  further  action  by 
OHA. 

Section  124.210  would  be  further 
amended  by  adding  a  new  paragraph  (k) 
to  specifically  authorize  reconsideration 
of  8(a)  eligibility  appeal  decisions  made 
by  SBA’s  Office  of  Hearings  and 
Appeals.  Reconsideration  would  be 
specifically  authorized  where  a 
petitioning  party  establishes  a  clear 
error  of  law  or  fact  affecting  the  decision 
in  the  case. 

Section  124.302  would  be  amended  to 
ease  the  restrictions  on  adding  SIC 
codes  once  a  concern  is  admitted  to  the 
8(a)  program.  The  proposed  rule  would 
permit  SBA  to  approve  an  additional 
SIC  code  as  long  as  a  rational  business 
explanation  exists  for  acquiring  the 
requested  SIC  code.  SBA  seeks  to  make 
it  clear  that  the  authority  to  make 
decisions  regarding  what  types  of 
business  ventures  an  8(a)  concern 
should  get  involved  in  rests  with  the 
8(a)  concerns  themselves.  Thus,  for 
example,  an  8(a)  concern  may  acquire  or 
develop  the  capability  to  perform 
contracts  in  an  industry  not  directly 
related  to  the  6(a)  concern’s  primary 
business  and  seek  to  add  the 
appropriate  SIC  code(s).  or  it  may  hire 
an  ad^tional  key  employee  that  opens 
up  new  avenues  of  work  to  the  8(a) 
concern  and  seek  to  add  additional  SIC 
codes.  In  addlticm,  SBA  proposes  to 
shorten  the  time  it  takes  SBA  to  respond 
to  a  request  for  a  change  in  SIC  code 
designations  £rom  45  days  to  30  days. 

The  proposed  rule  would  amend 
§  124.305(b)(3)  regarding  what  a 
Program  Participant  must  demonstrate 
to  qualify  for  an  6(a)  bond  exemption. 

As  currently  written,  in  order  to  qualify 
for  a  bond  exemption,  an  6(a)  Program 
Participant  must,  among  other  things, 
demonstrate  that  it  cannot  obtain  a  bond 
for  the  performance  of  the  specific  8(a) 
requirement  at  issued  by  submitting  to 
SBA  written  denials  from  at  least  two 
sureties,  one  of  which  is  a  corporate 
surety  and  one  of  which  is  an  individual 
surety.  Based  on  experience  with  this 
provision.  SBA  believes  that  the 
requirement  that  two  sureties  decline  to 
issue  the  required  bond  is  urmecessary. 
As  such,  the  proposed  rule  would 
amend  §  124.305(b)(3)  to  require  a 
Participant  to  demonstrate  only  that  it 
carmot  obtain  a  bond  fium  one  corporate 
(Treasury-listed)  surety. 


The  proposed  rule  would  revise 
§  124.305(c)(4)  to  provide  that  a  Program 
Participant  may  be  eligible  to  receive 
only  two  bond  exemptions  at  any  one 
time.  In  other  words,  although  up  to  five 
bond  exemptions  per  Program 
Participant  are  auUiorized,  a  Participant 
may  not  have  more  than  two  active  8(a) 
contracts  at  a  time  for  which  it  has 
received  a  bond  exemption. 

This  proposed  rule  would  also 
eliminate  the  requirement  that  a 
Program  Participant  not  be  permitted  to 
receive  8(a)  contracts  in  excess  of  its 
approved  8(a)  support  level.  However, 
this  would  not  affect  SBA’s  authority  to 
impose  a  limit  on  the  amount  of  8(a) 
contract  awards  as  a  part  of  a  remedial 
action  plan  where  a  firm  fails  to  meet  its 
competitive  business  mix  requirements. 
A  concern  would  still  be  required  to 
project  in  its  business  plan  its 
anticipated  level  of  8(a)  contract 
support,  but  such  level  would  be  used 
only  as  a  planning  and  development 
tool.  Section  124.307  would  be 
amended  by  redesignating  paragraph 
“(d)”  as  paragraph  “(e)’’  and  by  adding 
a  new  paragraph  “(d)”  that  would 
eliminate  approved  8(a)  support  levels 
as  a  basis  for  denying  8(a)  contract 
awards  in  excess  of  those  levels.  SBA 
believes  that  Program  Participants 
should  be  afford^  the  flexibility  to  seek 
out  and  receive  B(a)  contracts  so  long  as 
they  are  capable  and  responsible  to 
perform  those  contracts  and  meet  their 
competitive  business  mix  requirements. 
SBA  would  still  determine  whether  a 
Particii>ant  was  responsible  to  perform  a 
particular  6(a)  procurement 
requirement,  and  could  determine  that 
the  concern  did  not  have  the  capacity  to 
perform  the  extra  work,  but,  except  as 
part  of  an  approved  remedial  action 
plan,  it  could  not  withhold  award 
merely  because  the  concern  would 
exceed  (or  has  exceeded)  its  approved 
support  level. 

Section  124.307  would  be  further 
amended  by  adding  a  new  paragraph 
“(f)”  that  would  prohibit  any  party  finm 
challenging  the  eligibility  of  a  Pro^am 
Participant  for  a  specific  sole  source  or 
competitive  8(a)  requirement  at  SBA  or 
any  other  administrative  forum.  Much 
of  this  provision  is  currently  contained 
in  §  124.311(g)  for  competitive  8(a) 
requirements,  but  no  such  specific 
language  was  set  forth  for  sole  source 
8(a)  requirements.  The  regulatory 
language  appearing  In  §  124.311(g) 
would  be  moved  into  tfos  new  provision 
and  would  be  expanded  to  apply  to  sole 
source  B(a)  procurements  as  well. 
Secticm  124.311(g)  would  be  removed  as 
unnecessary. 

In  addition,  the  proposed  rule  would 
specify  that  only  the  AA/MSBACOD 


could  file  a  SIC  code  appeal  in 
connection  with  either  a  sole  source  or 
competitive  8(a)  requirement.  While  this 
restriction  appears  in  §  121.1703,  as  part 
of  SBA’s  size  and  SIC  code  appeal 
regulations,  it  was  not  similarly 
contained  in  the  8(a)  regulations.  SBA 
believes  that  it  should  appear  in  both 
places  for  clarity  and  ease  of  use.  It 
would  specifically  apply  to  both  sole 
source  and  competitive  8(a) 
requirements.  SBA  reviews  every  SIC 
code  to  determine  its  appropriateness, 
but  so  long  as  the  code  assigned  by  the 
procuring  agency  contracting  officer  is 
reasonable.  SBA  will  concur.  SBA 
frequently  goes  back  to  a  procuring 
agency  to  dispute  a  SIC  code  when  it 
feels  that  the  statement  of  work 
indicates  that  the  assigned  SIC  code  is 
inapprdpriate.  Discussions  between 
SBA  and  the  procuring  agency  normally 
clear  up  any  confusion.  As  part  of  this 
process,  any  party  may  submit  evidence 
to  SBA  to  explain  why  it  believes 
another  SIC  code  should  be  assigned  to 
the  procurement.  SBA  will  consider 
such  information  and  will  seek  a  SIC 
code  change  if  it  believes  that  the  SIC 
code  assigned  by  the  procuring  agency 
is  unreasonable. 

Section  124.308(c)  would  be  amended 
to  specify  where  8(a)  offerings  should  be 
sent  in  light  of  the  changes  made  by  this 
rule  eliminating  local  and  national  buy 
requirements.  Under  the  proposed  rule, 
all  requirements  that  are  offered  to  the 
8(a)  program  as  competitive 
procurements  and  those  sole  source 
requirements  that  are  offered  to  the 
program  without  nominating  a  specific 
Program  Participant  (i.e.,  open 
requirements)  would  be  offered  to  SBA’s 
Division  of  Program  Development  in 
SBA’s  Central  Office.  Sole  source 
requirements  that  are  offered  to  the  8(a) 
program  on  behalf  of  a  specific  Program 
Participant  would  be  offered  to  the 
appropriate  SBA  district  office. 

Section  124.308(d)  would  be  amended 
to  clarify  the  distinction  between 
accepting  a  competitive  8(a) 
requirement  on  behalf  of  the  8(a) 
program  generally  and  a  sole  source  8(a) 
requirement  on  behalf  of  a  particular 
8(a)  Program  Participant.  In  addition, 
the  proposed  rule  would  prohibit  a 
procuring  agency  fit)m  conducting  a 
competitive  8(a)  requirement  prior  to 
obtaining  SBA’s  acceptance  of  the 
requirement  for  the  8(a)  program.  Any 
competition  so  held  would  not  be 
considered  an  6(a)  competition.  If  a 
procuring  agency  still  wanted  to  fulfill 
its  requirement  through  the  8(a) 
program,  the  requirement  would  have  to 
be  offered  to  and  accepted  by  SBA  for 
the  8(a)  program,  and  the  procuring 
agency  would  have  to  use  applicable 
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8(a)  competitive  procedures  after  the 
acceptance.  The  procuring  agency 
would  again  be  required  to  synopsize 
the  procurement  in  the  Commerce 
Business  Daily.  A  new  solicitation 
would  have  to  be  issued,  and  new  offers 
would  have  to  be  submitted  and 
evaluated. 

Section  124.308  would  also  be 
amended,  by  adding  a  paragraph  (d)(4), 
to  permit  all  eligible  8(a)  concerns 
nationally  to  submit  offers  in 
connection  with  8(a)  competitive 
requirements  other  than  construction 
requirements. 

Sections  124.308(e)(l)(iii), 
124.311(f)(4),  124.311(f)(5),  124.312(b), 
and  124.312(c)  would  be  amended  by 
removing  any  provisions  pertaining  to 
8(a)  support  level  requirements. 

The  rule  would  add  a  new 
§  124.308(i)  pertaining  to  Basic  Ordering 
Agreements  (BOAs).  This  provision 
would  state  that  each  order  to  be  issued 
under  a  BOA,  and  not  the  BOA  itself,  is 
a  contracting  action.  As  such,  there 
must  be  a  separate  offer  and  acceptance 
for  each  order.  As  with  any  other  new 
offer,  SBA  would  determine  eligibility 
for  an  order  under  a  BOA  at  the  time  of 
the  issuance  of  the  order.  This  would 
require  a  concern  to  remain  a  small 
business  at  the  time  the  order  is  to  be 
issued  and  would  prohibit  orders  from 
being  issued  to  concerns  whose  program 
terms  have  expired  or  who  have 
otherwise  exited  the  8(a)  program. 

Section  124.309(c)  would  be  amended 
to  clarify  SBA’s  intent  regarding  the 
concept  of  adverse  impact.  Under  the 
proposed  rule,  “adverse  impact”  could 
be  found  to  exist  where  several 
requirements  ciurently  being  performed 
by  different  small  business  concerns  are 
bundled  into  one  larger  requirement 
which  could  be  considered  “new” 
under  SBA’s  regulations  due  to  the 
magnitude  of  the  bundled  requirement. 
This  rule  would  permit  SBA  to  find 
adverse  impact  in  such  a  case  where  at 
least  one  of  the  small  business  concerns 
losing  work  that  is  to  be  bundles  meets 
the  presumption  of  adverse  impact. 

Tnis  rule  also  proposes  to  amend 
§  124.311(a)  concerning  how  the 
competitive  threshold  requirements 
should  be  applied  for  indefinite 
quantity  and  indefinite  delivery 
requirements.  Currently,  §  124.311(a)(2) 
specifies  that  “(fjor  purposes  of 
indefinite  quantity/delivery  contracts, 
the  thresholds  will  be  applied  to  the 
guaranteed  minimmn  value  of  the 
contract.”  This  requirement  has  proven 
unworkable  because  of  the  immense 
differences  noted  between  the 
“guaranteed  minimum”  amounts  on 
procurements  offered  to  the  8(a) 
program  and  the  maximum  amounts 


authorized  under  the  procurements,  and 
has  been  subject  to  substantia)  criticism. 
Procuring  agencies  can  presently  offer 
very  large  procurement  requirements  to 
the  8(a)  program  as  indefinite  quantity 
type  requirements  with  gueiranteed 
minimum  amounts  below  the  applicable 
8(a)  competitive  threshold  in  order  for 
contracts  to  be  procured  on  a  sole 
source  basis,  even  though  the 
procurement  would  likely  exceed  the 
applicable  competitive  threshold  during 
the  performance  of  the  contract. 
Requirements  that  traditionally  were 
procured  through  other  contract  types 
were  being  offered  and  accepted  into  the 
8(a)  program  as  indefinite  quantity 
requirements  solely  to  take  advantage  of 
the  guaranteed  minimum  rule.  In  order 
to  eliminate  this  potential  abuse,  SBA 
proposes  to  amend  its  regulations  to 
specify  that  the  competitive  threshold 
requirements  would  be  applied  for  all 
types  of  contracts,  including  indefinite 
quantity/delivery  contracts,  to  the 
Government  estimate  of  the 
requirement,  including  options,  as 
identified  by  the  procuring  agency. 

The  proposed  rule  would  amend 
newly  redesignated  §§  124.311(d),  (f) 
and  (g)  (old  §§  124.311(e),  (h),  and  (i))  to 
take  into  accoimt  the  proposed  change 
made  in  §  124.308(d)(4)  that  would 
permit  all  eligible  Program  Participants 
nationally  to  submit  offers  in  response 
to  8(a)  competitive  solicitations,  other 
than  for  construction  reouirements. 

Proposed  redesignated  §  124.311(g) 
(old  §  124.311(i))  would  clarify  SBA’s 
implementation  of  §  8(a)(1)(C)  of  the 
Small  Business  Act,  15  U.S.C. 
637(a)(1)(C),  which  authorizes 
competitive  8(a)  awards  in  limited 
circumstances  to  firms  which  have 
completed  their  terms  of  participation 
in  the  8(a)  program.  Of  particular  note, 
SBA  would  specify  in  the  regulations 
that  eligibility  would  be  determined  as 
of  the  initial  date  specified  for  the 
receipt  of  offers  set  forth  in  the 
solicitation  without  regard  to  extensions 
of  time  *^rough  amendments  to  the 
solicitation.  The  date  for  determining 
eligibility  would  thus  be  firmly 
established  and  could  not  change  during 
the  procurement  process.  With  such  a 
date  certain,  firms  know  up  fi’ont  if  their 
program  term  will  expire  prior  to  that 
specified  date.  Offers  would  not  be 
prepared  amid  uncertainty  that  the  date 
for  determining  eligibility  could  be 
changed.  As  such,  firms  would  not  be 
dissuaded  from  participating  in  8(a) 
competitive  prociurements  during  the 
later  stages  of  their  participation  terms. 

Section  124.317  would  be  amended  to 
specify  that  only  physical  or  mental 
incapacity,  and  not  criminal 
incarceration  or  bankruptcy,  could  be  a 


basis  for  a  waiver  of  the  termination  for 
convenience  requirement  imposed  by 
this  section.  In  addition,  this  section 
would  be  amended  to  make  clear  that 
the  burden  is  on  the  concern  requesting 
a  waiver  to  specify  the  ground(s)  upon 
which  the  waiver  is  being  sought  and  to 
demonstrate  that  it  has  met  the 
ground(s).  The  Agency  is  not  expected 
to  raise  every  possible  basis  for  waiver 
and  to  then  dismiss  them  as  not 
applicable. 

The  proposed  rule  would  add  a  new 
§  124.319(c).  This  provision  would 
clarify  that  SBA  may  novate  one  8(a) 
Program  Participant  for  another  (with 
the  consent  of  the  procuring  agency) 
where  the  first  concern  cannot  complete 
performance  of  an  8(a)  contract,  without 
seeking  the  approval  of  the 
Administrator  under  §  124.317. 

Section  124.321(a)  would  be  amended 
to  clarify  that  an  8(a)  concern  seeking  to 
joint  venture  with  another  firm  must 
bring  something  of  value  to  the  joint 
venture  arremgement  other  than  its 
status  as  an  8(a)  concern.  While  the 
regulation  would  continue  to  state  that 
a  joint  venture  agreement  is  permissible 
only  where  an  8(a)  concern  lacks  the 
necessary  capacity  to  perform  the 
contract  on  its  own,  it  would  specify  for 
the  first  time  that  where  the  8(a) 
concern  lacks  the  management, 
technical  and  financial  capacity  to 
perform,  a  joint  venture  will  not  be 
approved.  An  8(a)  concern  may  be 
lacking  in  one  or  even  two  of  these 
eireas,  but  caimot  be  totally  reliant  on  its 
proposed  joint  venture  partner.  The 
purpose  of  permitting  joint  ventures  is 
to  enable  an  8(a)  firm  to  gain  experience 
and  know-how  so  that  it  can  become 
self-reliant  in  the  future.  If  all  an  8(a) 
concern  will  gain  from  the  relationship 
is  a  profit,  without  developing  its  own 
capabilities  in  any  way,  the  joint 
venture  will  not  be  approved. 

Proposed  §  124.321(c)(3)  would 
clarify  that  a  joint  venture  can  be  made 
up  of  two  or  more  8(a)  concerns  without 
any  one  firm  receiving  at  least  51 
percent  of  the  net  profits  earned  by  the 
joint  venture.  In  particular,  a  50/50  joint 
venture  arrangement  between  two  8(a) 
concerns  would  be  expressly 
authorized,  provided  the  other 
regulatory  requirements  were  met. 

The  rule  would  make  minor 
clarification  chemges  in  §  124.321(d)  to 
recognize  the  possibifity  of  a  joint 
venture  made  up  of  two  or  more  8(a) 
concerns. 

Proposed  new  §  1 24.321  (i)  would 
establish  criteria  relating  to  joint 
ventures  for  Small  Disadvantaged 
Business  (SDB)  set-asides  and  SDB 
evaluation  preferences.  In  the  past,  SBA 
has  held  the  position  that  SBA  could 
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not  establish  eligibility  criteria  relating 
to  joint  ventures  for  the  Department  of 
Defense’s  SDB  program.  A  recent 
decision  by  the  United  States  Court  of 
Federal  Claims  held  that  “the  powrer  to 
interpret  the  term  small  business 
concerns  .  .  .  owned  and  controlled  by 
socially  and  economically 
disadvantaged  individuals  [for  purposes 
of  DOD’s  SDB  program)  is  wholly  and 
exclusively  within  the  sphere  of  SBA’s 
authority,”  and  that  “SBA  has  both  the 
power  and  the  duty  to  define  the 
bounds  of  [that]  phrase.”  Y.S.K. 
Construction  Co.,  Inc.  v.  United  States, 
No.  93-738  at  10, 11  (Fed.Cl.  Feb.  18. 
1994).  This  proposed  rule  attempts  to 
implement  that  authority  in  a  way  that 
is  consistent  with  the  purposes  of  the 
SDB  program.  While  the  rules  vary 
somewhat  fi-om  those  pertaining  to  joint 
ventures  in  the  8(a)  program,  the 
developmental  purposes  of  the  8(a) 
program  ale  not  totally  consistent  with 
the  purposes  of  the  SDB  program.  In 
addition,  the  rule  applies  the  statutory 
requirement  that  the  “majority  of  the 
earnings  of  [an  SDB  contract)  directly 
accrue  to  [disadvantaged)  individuals.” 
Pub.  L.  99-661,  Sec.  1207(a)(1). 
Therefore,  although  an  8(a)  concern  that 
is  51  percent  owned  and  controlled  by 
disadvantaged  individuals  can  joint 
venture  with  a  100  percent 
nondisadvantaged  concern  for  a 
particular  8(a)  contract  (provided  the 
8(a)  joint  venture  requirements  are  met), 
an  SDB  concern  that  is  51  percent 
owned  and  controlled  by  disadvantaged 
individuals  cannot  joint  venture  with  a 
100  percent  nondisadvantaged  concern 
for  a  particular  SDB  contract.  In  such  a 
case,  a  majority  of  the  earnings  of  the 
SDB  contract  could  not  accrue  directly 
to  disadvantaged  individuals. 

Section  124.501  would  be  amended 
by  adding  a  new  paragraph  “(c)”  and 
redesignating  current  paragraph  “(c)”  as 
paragraph  “(d).”  The  newly  established 
§  124.501(c)  would  require  the 
submission  of  annual  audited  financial 
statements  by  8(a)  Program  Participants. 

This  proposed  rule  would  also  add  a 
new  §  124.611  that  would  make  SBA 
Small  Disadvantaged  Business  status 
decisions  issued  piu^uant  to 
§  7(j)(ll)(F)(vii)  of  the  Small  Business 
Act.  15  U.S.C.  636(j)(ll)(F)(vii), 
available  in  full  text.  The  decisions 
would  be  available  for  review  in  the  law 
library  located  in  SBA’s  central  office. 
This  new  section  would  implement  the 
requirements  imposed  by  section  221  of 
the  Small  Business  Credit  and  Business 
Opportimity  Enhancement  Act  of  1992, 
Pub.  L.  102-366, 106  Stat.  986,  999. 


Compliance  With  Executive  Orders 
12612, 12778,  and  12866,  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601, 
et  seq.),  and  the  Paperwork  Reduction 
Act  (44  U.S.C.  Ch.  35) 

This  rule  was  not  reviewed  imder 
Executive  Order  12866. 

SBA  certifies  that  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  within  the  meaning  of  the 
Regulatory  Flexibility  Act,  5  U.S.C.  601, 
et  seq.  This  rule  is  necessary  to  resolve 
several  points  relating  to  eligibility  for 
SBA's  Section  8(a)  program  and  the 
procedures  relating  to  appeals  of  denials 
of  eligibility.  It  would  also  clarify/ 
amend  the  requirements  by  which  an 
8(a)  concern  could  obtain  an  exemption 
to  the  Miller  Act  bond  requirements. 

The  contracting  opportimities  offered  to 
the  8(a)  program  should  not  be  affected 
by  this  proposed  rule.  Whether  a 
particular  8(a)  concern  would  be  eligible 
for  participation  in  or,  once  in,  could 
receive  a  bond  exemption  (and, 
therefore,  whether  it,  as  opposed  to 
another  8(a)  concern,  would  be  awarded 
a  particular  8(a)  contract)  could  be 
affected  by  the  rule.  The  rule  would 
have  no  effect,  however,  on  the  amount 
or  dollar  value  of  any  contract 
requirement  or  the  number  of  such 
requirements  reserved  for  the  8(a) 
program.  Therefore,  it  is  not  likely  to 
have  an  annual  economic  effect  of  $100 
million  or  more,  result  in  a  major 
increase  in  costs  or  prices,  or  have  a 
significant  adverse  effect  on  competition 
or  the  United  States  economy. 

For  purposes  of  the  Paperwork 
Reduction  Act,  44  U.S.C.  Ch.  35,  SBA 
certifies  that  this  proposed  rule,  if 
adopted  in  final  form,  would  contain  no 
new  reporting  or  record  keeping 
requirements. 

For  purposes  of  Executive  Order 
12612,  SBA  certifies  that  this  rule 
would  not  have  any  federalism 
implications  warranting  the  preparation 
of  a  Federalism  Assessment. 

For  purposes  of  Executive  Order 
12778,  SBA  certifies  that  this  rule  is 
drafted,  to  the  extent  practicable,  in 
accordance  with  the  standards  set  forth 
in  Section  2  of  that  Order. 

List  of  Subjects 
13  CFR  Port  121 

Government  procurement; 
Government  property;  Grant  programs — 
business;  Loan  programs — business; 
Small  businesses. 

13  CFR  Part  124 

Government  prociuement;  Hawaiian 
natives;  Minority  businesses;  Reporting 
and  record  keeping  requirements; 


Technical  assistance;  Tribally-owned 
concerns. 

For  the  reasons  set  forth  above,  SBA 
hereby  proposes  to  amend  part  121  of 
Title  3,  Code  of  Federal  Regulations, 
and  subpart  A,  part  124  of  Title  13, 

Code  of  Federal  Regulations  (CFR),  as 
follows; 

PART  121— [AMENDED] 

1.  The  authority  citation  for  13  CFR 
Part  121  would  continue  to  read  as 
follows: 

Authority:  15  U.S.C.  632(a),  634(b)(6). 

637(a)  and  644(c):  and  Pub.  L.  102-486, 106 
Stat.  2776,  3133. 

2.  Section  121.906(b)(l)(iv)  would  be 
revised  to  read  as  follows; 

§  1 21 .906  Manufactured  products  under 
small  business  set-aside  procurements. 
***** 

(b)  »  *  • 

(1)  *  *  * 

(iv)  Represents  that  it  will  furnish  an 
end  product  that  was  manufactured  or 
produced  in  the  United  States,  unless 
the  procuring  agency  makes  a  non¬ 
availability  determination  pursuant  to 
§  25.102(a)(4)  of  the  Federal  Acquisition 
Regulations. 

***** 

§121.1103  [Amended] 

3.  Section  121.1103(b)  would  be 
amended  by  adding  the  words  “sole 
source  or  competitive”  after  the  word 
“particular”  and  before  the  phrase 
“section  8(a)  contract.” 

4.  Section  121.1104  would  be 
amended  by  revising  paragraph  (a),  the 
introductory  text  of  paragraphs  (b)  and 
(b)(2),  and  paragraph  (f)  to  read  as 
follows: 

§121.1104  Section  8(a)  self-certification. 

(a)(1)  After  SBA  has  notified  a 
procuring  agency  in  writing  that  it  has 
accepted  a  requirement  for  the  8(a) 
program,  the  8(a)  concern  shall  certify 
that  it  is  a  small  business  for  the 
piupose  of  performing  that  particular 
contract  (by  certifying  that  it  is  small 
with  respect  to  the  size  standard 
corresponding  to  the  SIC  code  assigned 
to  the  requirement)  at  the  time  it 
submits  its  initial  offer  including  price 
to  the  procuring  agency  for  that 
contract. 

(2)  Size  certifications  occiuring  prior 
to  SBA’s  acceptance  of  a  requirement  for 
the  8(a)  program  shall  have  no  effect. 

(i)  Where  a  procuring  agency 
conducts  an  8(a)  competition  without 
first  obtaining  SBA’s  acceptance  of  the 
requirement  for  the  8(a)  program,  any 
size  certification  made  in  response  to 
the  solicitation  issued  by  the  procuring 
agency  shall  have  no  effect. 
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(ii)  Where  a  procuring  agency 
negotiates  directly  with  an  8(a)  Program 
Participant  for  a  sole  source  8(a) 
requirement,  any  size  certification 
occurring  prior  to  SBA’s  acceptance  of 
the  requirement  for  the  8(a)  program 
shall  have  no  effect. 

(b)  Once  a  procuring  agency  has 
determined  that  award  of  a  sole  source 
or  competitive  contract  should  be  made 
to  a  particular  8(a)  Program  Participant, 
SBA  shall  verify  that  the  selected 
concern  is  small  as  of  the  date  of  its 
initial  offer  including  price. 

(D*  •  * 

(2)  Where  SBA  verifies  that  the 
selected  8(a)  concern  is  small  for  a 
particular  procurement,  changes  in  size 
subsequent  to  the  concern’s  self- 
certification  (i.e.,  changes  occurring 
between  the  date  of  certification  and  the 
date  of  award),  except  those  due  to 
merger  with  or  acquisition  by  another 
business  concern,  will  not  affect  the 
concern’s  size  status  as  it  relates  to  that 
procurement. 


(f)  Where  the  selected  8(a)  concern 
does  not  timely  request  a  formal  size 
determination,  SBA  (1)  in  connection 
with  a  sole  source  8(a)  requirement,  may 
accept  the  procurement  in  support  of 
another  8(a)  concern,  or  may  return  the 
procurement  fi’om  the  8(a)  program,  as 

I  appropriate,  or  (2)  in  connection  with  a 
competitive  8(a)  requirement,  shall 
notify  the  procuring  agency  of  its 
determination  and  shall  request  that  it 
select  another  apparent  successful 
offeror. 

I  5.  Section  121.1106(b)(l)(iv)  would  be 
revised  to  read  as  follows: 

§121.1106  Manufactured  products  under 
section  8(a)  contracts. 

•  «  *  *  • 

I  (b)  -  *  * 

(D*  *  * 

!  (iv)  Represents  that  it  will  furnish  an 
end  product  that  was  manufactured  or 
produced  in  the  United  States,  unless 
the  procuring  agency  makes  a  non¬ 
availability  determination  pursuant  to 
§  25.102(a)(4)  of  the  Federal  Acquisition 
Regulation. 

*  *  *  It  * 

§121.1703  [Amended]  ' 

6  Section  121.1703(b)  would  be 
amended  by  adding  the  words  “sole 
source  or  competitive’’  after  the  word 
"particular”  and  before  the  words  "8(a) 
contract.” 


PART  124— (AMENDED] 

Subpart  A — Minority  Small  Business 
and  Capital  Ownership  Development 

7.  The  authority  citation  for  part  124 
would  be  revised  to  read  as  follows: 

Authority:  15  U.S.C.  634(b)(6),  636(j), 

637(a),  637(d)  and  Pub.  L.  99-661,  sec.  1207, 
Pub.  L.  100-656,  Pub.  L.  101-37,  and  Pub.  L. 
101-574. 

§124.7  [Amended] 

8.  Section  124.7(b)  would  be  amended 
by  removing  paragraph  (b)(1)  and  by 
redesignating  paragraph  (b)(2)  as 
paragraph  (b). 

9.  Section  124.100  would  be  amended 
by  removing  the  terms  "Local  buy  item” 
and  "National  buy  item”,  and  by 
adding,  in  alphabetic.al  order,  the 
follovring  new  definitions  for  the  terms 
“Clear  and  convincing  evidence”, 
“Community  Development  Corporation 
or  CDC”,  and  "CDC-owned  concern”: 

§124.100  Definitions. 
***** 

CDC-owmed  concern  means  any 
concern  at  least  51  percent  owned  by  a 
Community  Development  Corporation 
as  defined  in  this  section. 

***** 

Clear  and  convincing  evidence  means 
an  abiding  conviction  that  the  truth  of 
the  factu^  contentions  is  highly 
probable. 

Community  Development  Corporation 
or  CDC  means  a  nonprofit  organization 
responsible  to  residents  of  the'  area  it 
serves  which  has  received  financial 
assistance  under  42  U.S.C.  9805  et  sq. 
***** 

10.  Section  124.100  would  be  further 
amended  by  adding  the  new  definition 
“Unconditional  ownership”  to  read  as 
follows: 

§124.100  Definitions. 
***** 

Unconditional  ownership  *  •  *  The 
pledge  of  stock  or  other  ownership 
interest  in  an  applicant  or  8(a)  concern 
as  collateral  under  normal  commercial 
conditions  does  not  affect  a 
disadvantaged  owner’s  “miconditional” 
ownership  in  such  concern. 

11.  Section  124.101  would  be 
amended  by  revising  paragraph  (a)  and 
the  first  sentence  of  paragraph  (b)  to 
read  as  follows: 

§  1 24.1 01  The  8(a)  program:  General 
eligibility. 

(a)  In  order  to  be  eligible  to  participate 
in  the  8(a)  program,  an  applicant 
concern  and  an  individual  upon  whom 
eligibility  is  based  must  meet  all  of  the 
eligibility  criteria  set  forth  in  §§  124.102 
through  124.109.  An  applicant  concern 


owned  and  controlled  by  an  Indian  tribe 
must  meet  the  requirements  set  forth  in 
§  124.112  and  in  §§  124.102  through 

124.109  as  applicable.  An  applicant 
concern  owned  and  controll^  by  a 
Native  Hawaiian  Organization  must 
meet  the  requirements  set  forth  in 
§  124.113  and  in  §§  124.102  through 

124.109  as  applicable.  An  applicant 
concern  own^  and  controll^  by  a 
Community  Development  Corporation 
must  meet  the  requirements  set  forth  in 
§  124.114  and  in  §§  124.102  through 

124.109  as  applicable. 

(1)  An  applicant  concern’s  eligibility 
will  be  based  on  whether  the  concern 
meets  each  of  SBA’s  eligibility  criteria  at 
the  time  the  concern’s  completed 
application  for  admission  to  the  8(a) 
program  is  sent  to  the  Office  of 
MSB&COD  for  processing  or,  in  the  case 
of  a  request  for  reconsideration,  at  the 
time  the  reconsideration  application  is 
deemed  to  be  complete  by  SBA’s  Central 
Office.  SBA,  in  its  sole  discretion,  may, 
however,  request  clarification  of 
information  contained  in  the 
application  or  request  for 
reconsideration  at  any  time  in  the 
application  process. 

(1)  SBA  wnll  consider  only  additional 
information  submitted  by  an  applicant 
in  response  to  an  SBA  request  for 
clarification.  Changes  in  an  applicant 
concern  that  SBA  becomes  aware  of 
between  the  date  of  application  (or 
request  for  reconsideration)  and  the 
decision  of  the  AA/MSB&COD  that 
adversely  affect  the  applicant’s 
eligibility  for  8(a)  program  participation 
wnll  be  considered  and  constitute 
grounds  for  decline. 

(ii)  The  decision  of  the  AA/ 

MSB&COD  to  approve  or  decline  an 
application  for  8(a)  program  admission 
shall  be  based  on  whether  the 
application,  as  clarified  by  any 
information  submitted  in  response  to  a 
request  by  SBA,  demonstrates  that  the 
applicant  concern  complies  with  each  of 
SBA’s  eligibibty  criteria. 

(2)  Ail  determinations  made  by  the 
AA/MSB&COD  concerning  the 
eligibility  of  an  applicant  concern  for 
participation  in  the  8(a)  program  shall 
be  in  writing,  setting  forth  the  findings 
based  on  relevant  facts  and  in 
accordance  with  applicable  law  and 
regulations. 

(3)  An  applicant  concern  which  is 
declined  8(a)  program  admission  may 
request  a  reconsideration  of  such 
decline,  as  set  forth  in  §  124.206. 

(i)  If  the  application  is  declined  on 
reconsideration  based  solely  on  a 
negative  finding  of  social  disadvantage, 
economic  disadvantage,  owmership  or 
control,  such  decline  may  be  appealed 
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by  an  unsuccessful  applicant  to  the 
SBA’s  Office  of  Hearings  and  Appeals. 

(ii)  If  no  reconsideration  is  sought,  or 
if  after  reconsideration  the  application 
is  decUned  based  in  whole  or  in  part  on 
a  ground  other  than  a  negative  finding 
of  social  disadvantage,  economic 
disadvantage,  ownership  or  control,  the 
written  decline  of  the  AA/MSB&COD  is 
final  and  not  subject  to  appeal. 

(4)  The  procedures  by  which  an 
applicant  concern  may  appeal  the  AA/ 
MSB&COD’s  denial  of  8(a)  program 
admission  to  SBA’s  Office  of  Hearings 
and  Appeals,  and  the  grounds  for  which 
such  an  appeal  may  be  brought,  are  set 
forth  in  §  124.210  and  part  134  of  this 
title.  Where  such  an  appeal  is  brought, 
the  written  decision  of  the  Office  of 
Hearings  and  Appeals  shall  be  the  final 
Agency  decision. 

(5)  A  concern  which  has  been 
declined  for  8(a)  program  admission 
must  wait  at  least  12  months  from  the 
date  of  the  final  Agency  decision  before 
it  can  reapply  for  program  admission. 

(b)  In  order  to  continue  its 
participation  in  the  8(a)  program,  a 
Program  Participant  must  continue  to 
meet  all  eligibility  requirements 
described  in  §§  124.102  through 
124.109,  §  124.111(a),  and  §  124.112, 
§124.113  or  §124.114, 
if  applicable.  *  *  * 
***** 

12.  Section  124.102(a)  would  be 
revised  to  read  as  follows: 

§  124.102  Small  business  concern. 

(a)  In  order  to  be  approved  for 
participation  in  the  8(a)  program,  an 
applicant  concern  must  qualify  as  a 
small  business  concern  as  defined  in 
part  121  of  this  title.  The  particular  size 
standard  to  be  applied  will  be  based  on 
the  primary  industry  classification  of 
the  applicant  concern.  The  size  of  a 
tribally-owned  concern,  a  concern 
owned  by  a  Native  Hawaiian 
Organization,  or  a  concern  owned  by  a 
Community  Development  Corporation 
shall  be  additionally  determined  by 
reference  to  §  124.112,  §  124.113  or 
§  124.114,  respectively. 
***** 

13.  Section  124.103  would  be 
amended  by  revising  the  introductory 
text,  redesignating  current  paragraphs 
(a)  through  (j)  as  paragraphs  (b)  through 
(k),  respectively,  adding  a  new 
paragraph  (a),  revising  newly 
redesignated  paragraph  (g)  and  the  first 
sentence  of  newly  redesignated 
paragraph  (i),  adding  a  new  sentence  at 
the  end  of  newly  redesignated 
paragraph  (j),  and  by  adding  new 
paragraphs  (1)  and  (m)  as  follows: 


§  1 24.1 03  Ownership  requirements. 

Except  for  concerns  owned  by  Indian 
tribes,  Alaska  Native  Corporations, 

Native  Hawaiian  Organizations,  or 
Community  Development  Corporations, 
as  defined  in  §  124.100,  in  order  to  be 
eligible  to  participate  in  the  8(a) 
program,  an  applicant  concern  must  be 
at  least  51  percent  unconditionally 
owned  by  an  individual(s)  who  is  a 
citizen  of  the  United  States  (specifically 
excluding  permanent  resident  alien(s)) 
and  who  is  determined  by  SBA  to  be 
socially  and  economically 
disadvantaged.  Special  ownership 
requirements  for  concerns  owned  by 
Indian  tribes  and  Alaska  Native 
Corporations  are  set  forth  in  §  124.112. 
Ownership  requirements  for  Native 
Hawaiian  Organizations  are  set  forth  in 
§  124.113.  Ownership  requirements  for 
Community  Development  Corporations 
are  set  forth  in  §  124.114. 

(a)  Ownership  of  an  applicant  or  8(a) 
concern  by  one  or  more  disadvantaged 
individuals  must  be  direct  ownership. 

(1)  An  applicant  concern  owned  by 
another  business  entity  that  is  owned 
and  controlled  by  one  or  more 
disadvantaged  individuals  does  not 
meet  the  requirement  that  it  be  owned 
by  disadvantaged  individuals. 

(2)  An  applicant  concern  that  is 
owned  by  a  trust  which  is  in  turn 
owned  and  controlled  by  a 
disadvantaged  individual  does  not  meet 
the  requirement  that  it  be  owned  by 
disadvantaged  individuals. 
***** 

(g)  The  individuals  determined  to  be 
disadvantaged  in  one  8(a)  concern,  their 
immediate  family  members  residing  in 
the  same  household,  and  the  8(a) 
concern  itself  may  not  hold,  in  the 
aggregate,  more  than  a  10  percent  equity 
ownership  interest  in  any  other  single 
8(a)  concern. 

(h) *  *  • 

(i)  A  non-8(a)  concern  in  the  same  or 
similar  line  of  business  is  prohibited 
from  having  an  equity  ownership 
interest  in  an  8(a)  concern  which 
exceeds  10  percent,  except  that  a  former 
Program  Participant  may  have  an  equity 
ownership  interest  of  up  to  20  percent 
in  a  current  8(a)  concern  in  the  same  or 
similar  line  of  business.  *  *  * 

(j)  *  *  •  While  SBA  approval  must  be 
obtained,  the  substitution  of  one 
disadvantaged  individual  for  another 
disadvantaged  individual  within  an  8(a) 
concern  that  was  awarded  one  or  more 
8(a)  contracts  does  not  require 
termination  of  those  contracts  under 

§  124.317  of  these  regulations  or  a 
request  for  waiver  of  that  termination 
requirement. 

(k) *  *  * 


(l)  The  ownership  interests  of 
business  concern  and  its  principal(s)  a”e 
considered  to  be  aggregated  in 
determining  whether  a  non- 
disadvantaged  individual  or  business 
concern  exceeds  the  10  percent  equity 
ownership  limitations  (or,  in  the  case  of 
a  former  Program  Participant,  the  20 
percent  equity  ownership  limitations) 
established  by  this  section  and 
§124.104. 

(m)  In  determining  the  respective 
ownership  interests  in  an  applicant 
concern,  or  in  a  Program  Participant 
once  admitted  to  the  program,  SBA 
considers  applicable  state  community 
property  laws. 

(1)  In  a  community  property  state, 
even  when  only  one  spouse’s  name 
appears  on  a  document  of  title  or  stock 
certificate,  both  spouses  are  considered 
to  have  one-half  interest  in  that  property 
as  long  as  the  property  is  acquired, 
earned,  or  accumulated  dining  the 
course  of  the  marriage. 

(2)  If  SBA  determines  that  the  stock  or 
assets  of  an  8(a)  applicant  concern  are 
held  as  community  property,  and  if  only 
one  spouse  demonstrates  disadvantaged 
status,  SBA  shall  require  as  a  condition 
of  demonstrating  or  maintaining 
eligibility,  the  transfer  by  the  non- 
disadvantaged  spouse  or  his/her 
ownership  interest  to  the  disadvantaged 
spouse.  Such  a  transfer  must  be  in  an 
amount  sufficient  for  the  disadvantaged 
spouse  to  meet  the  minimum  51% 
unconditional  ownership  requirement 
for  8(a)  program  eligibility. 

Example  1.  Title  to  8(a)  applicant 
concern  A  is  100%  in  the  name  of  Mrs. 

X  (an  individual  determined  to  be 
socially  and  economically 
disadvantaged).  Mr.  X  is  a  non- 
disadvantaged  individual.  Mr.  and  Mrs. 
X  reside  in  a  community  property  state 
and  concern  A  is  determined  to  be 
•  community  property.  By  operation  of 
law,  Mr.  X  is  deemed  to  own  50%  of 
concern  A.  In  order  to  meet  8(a) 
eligibility  requirements,  Mr.  X  would 
have  to  transfer  1%  of  his  interest  in 
concern  A  to  Mrs.  X  as  non-community 
property. 

Example  2.  Title  to  8(a)  applicant  B  is 
51%  in  the  name  of  Mr.  Y  (an 
individual  determined  to  be  socially 
and  economically  disadvantaged)  and 
49%  in  Mr.  Z  (an  unmarried  non- 
disadvantaged  individual).  Mrs.  Y  is  a 
non-disadvantaged  individual.  Mr.  and 
Mrs.  Y  reside  in  a  community  property 
state  and  concern  B  is  determined  to  be 
community  property.  By  operation  of 
law,  Mrs.  Y  is  deemed  to  own  25.5%  of 
concern  B.  In  order  to  meet  8(a) 
eligibility  requirements,  Mrs.  Y  would 
have  to  transfer  all  25.5%  of  her  interest 
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in  concern  B  to  Mr.  Y  as  non- 
rommunity  property. 

14.  Section  124.104  would  be 
amended  by  revising  the  introductory 
text,  paragraphs  (a)(2)  through  (a)(4), 
paragraph  (b),  the  introductory  text  of 
paragraph  (c),  paragraph  (c)(2),  and 
paragraph  (d)(3)  to  read  as  follows: 

§  124.104  Control  and  management 

Except  for  concerns  owned  by  Indian 
tribes,  Alaska  Native  Corporations, 

Native  Hawaiian  Organizations,  or 
Community  Development  Corporations, 
as  defined  in  §  124.100,  an  applicant 
concern’s  management  and  daily 
business  operations  must  be  conducted 
by  an  owner(s)  of  the  applicant  concern 
who  has  (have)  been  determined  to  be 
socially  and  economically 
disadvantaged.  (See  §  124.112  for  the 
requirements  for  tribally-owned  entities 
and  those  owned  by  ANCs).  In  the  case 
of  an  applicant  concern  owned  by  a 
Native  Hawaiian  Oganization,  the 
concern’s  management  and  daily 
business  operations  must  be  conducted 
by  one  or  more  Native  Hawaiian 
individuals.  In  the  case  of  a  concern 
owned  by  a  Community  Development 
Corporation,  the  concern’s  management 
and  daily  business  operations  must  be 
conducted  by  one  or  more  individuals 
determined  to  be  socially  and 
economically  disadvantaged.  In  order 
for  a  disadvantaged  individual  to  be 
found  to  control  the  concern,  that 
individual  must  have  managerial  or 
technical  experience  and  competency 
directly  related  to  the  primary  industry 
in  which  the  applicant  concern  is 
seeking  certification.  The  application 
must  demonstrate  that  the  applicant 
concern  is  actually  controlled  and 
managed  by  one  or  more  individuals 
determined  to  be  socially  and 
economically  disadvantaged.  A 
disadvantaged  individual’s  imexercised 
right  to  cause  a  change  in  the  control  or 
management  of  the  applicant  concern 
does  not  satisfy  this  requirement, 
regardless  of  how  quickly  or  easily  the 
right  could  be  exercised. 

(a)(1)*  *  * 

(2)  An  economically  disadvantaged 
full-time  manager  must  hold  the 
position  of  President  or  Chief  Executive 
Officer  in  the  applicant  or  8(a)  concern. 

(3)  One  or  more  disadvantaged 
individuals  deteiminod  to  manage  the 
applicant  or  8(a)  concern  on  a  full-time 
basis  must  be  present  and  available 
during  normal  working  hours  at  the 
place  of  business  of  the  applicant  or  8(a) 
concern. 

(4)  Any  disadvantaged  individual 
upon  whom  8(a)  eligibility  is  based  who 
is  engaged  in  the  management  and  daily 
business  operations  of  the  8(a)  concern 


and  who  wishes  to  engage  in  outside 
employment  must  notify  SBA  of  the 
nature  and  anticipated  duration  of  the 
outside  employment  and  obtain  the 
written  approval  of  SBA  prior  to 
engaging  in  such  employment.  SBA  will 
review  any  request  for  outside 
employment  for  compliance  with  the 
requirement  of  day-to-day  management 
and  control  of  the  8(a)  concern.  SBA 
will  deny  a  request  for  outside 
employment  which  could  conflict  with 
the  management  of  the  firm  or  could 
hinder  it  in  achieving  the  objectives  of 
its  business  development  plan. 

(b)  The  socially  and  economically 
disadvantaged  individual(s)  upon  whom 
eligibility  is  based  shall  control  the 
Board  of  Directors  of  an  applicant  or 
8(a)  concern,  either  in  actual  numbers  of 
voting  directors  or  through  weighted 
voting  (e.g.,  in  a  concern  having  a  two- 
person  Board  of  Directors  where  one 
individual  on  the  Board  is 
disadvantaged  and  one  is  not,  the 
disadvantaged  vote  must  be  weighted — 
worth  more  than  one  vote — in  order  for 
the  concern  to  be  eligible  for  8(a) 
participation). 

(1)  The  powers  to  appoint,  remove, 
and  replace  directors  (e.g.,  through 
ownership  of  voting  sto^)  is  not 
sufficient  to  satisfy  the  requirement  that 
one  or  more  disadvantaged  individuals 
actually  control  the  Boa^  of  Directors. 

(2)  Non-voting,  advisory,  or  honorary 
Directors  may  be  appointed  without 
affecting  the  control  of  the  applicant  or 
8(a)  concern  to  allow  the  firm  to  have 

a  varied  and  experienced  Board  of 
Directors,  provided  they  cannot 
negatively  control  the  concern. 

(3)  All  arrangements  regarding  the 
structure  and  voting  rights  of  the  Board 
of  Directors  must  comply  with 
applicable  state  law. 

(c)  Individuals  who  are  not  socially 
and  economically  disadvantaged  may  be 
involved  in  the  management  of  an  8(a) 
applicant  concern,  and  may  be 
stockholders,  partners,  officers,  and/or 
directors  of  such  concern.  Such 
partners,  ofiicers,  directors,  and/or  more 
than  10  percent  stockholders  of  the 
applicant  concern,  their  spouses  or 
immediate  family  members  who  reside 
in  the  individual’s  household  may  not 
however: 

*  *  *  H  it  , 

(2)  Have  an  equity  ownership  interest 
of  more  than  10  percent  in  an  applicant 
or  8(a)  concern  where  such  individual  is 
an  officer  or  director  or  more  than  a  20 
percent  owner,  stockholder,  or  partner 
of  another  firm  in  the  same  or  similar 
line  of  business  as  the  applicant  or  8(a) 
concern,  except  that  a  principal  of  a 
former  Program  Participant  may  have  an 


equity  ownership  interest  of  up  to  20 
percent  in  a  current  8(a)  concern  in  the 
same  or  similar  lines  of  business  as  the 
former  Program  Participant. 

•  *  *  *  « 

(d)*  *  * 

(3)  The  uondisadvantaged  in^vidu*  1 
or  entity  provides  critical  financing  or 
bonding  support  to  the  8(a)  concern 
which  directly  or  indirectly  allows  the 
nondisadvantaged  individual  to  gain 
control  or  direction  of  the  8(a)  concem 
***** 

15.  Section  124.105(c)(1)  would  bo 
amended  by  redesignating  the  second 
sentence  and  remaining  text  as 
paragraph  (c)(2)  and  by  revising 
paragraphs  c)(l),  introductory  text  of 
newly  redesignated  (c)(2)  and  newly 
redesignated  paragraph  (c)(2)(v)  to  read 
as  follows: 

§  124.105  Social  disadvantage. 
***** 

(c)  Individuals  not  members  of 
designated  groups.  (1)  An  individual 
who  is  not  a  member  of  one  of  the 
groups  presmned  to  be  socially 
disadvantaged  in  paragraph  (b)(1)  of  this 
section  must  establish  his/her 
individual  social  disadvantage  on  the 
basis  of  clear  and  convincing  evidence. 

(2)  A  clear  and  convincing  case  of 
social  disadvantage  must  include  the 
following  elements: 
***** 

(v)  The  individual’s  social 
disadvantage  must  have  negatively 
impacted  on  his  or  her  entry  into  and/ 
or  advancement  in  the  business  world. 
SBA  will  entertain  any  relevant 
evidence  in  assessing  this  element.  In 
every  case,  however,  SBA  will  consider 
the  experiences  of  the  individual,  where 
applicable,  in  education,  employment 
and  business  history.  Failure  to 
establish  disadvantage  in  any  one  of 
these  components  will  not  prevent  an 
individual  from  meeting  this 
requirement  as  long  as  die  totality  of  the 
circumstances  experienced  by  the 
individual  demonstrates  his/her 
disadvantage  in  entering  into  and/or 
advancing  in  the  business  world. 
***** 

16.  Section  124.106  would  be 
amended  by  revising  the  last  sentence  ol 
paragraph  (a)(l)(i),  by  changing 
“$250,000”  to  “$300,000”  in  paragraph 
(a)(2)(i),  by  changing  “$750,000”  to 
“$900,000”  in  paragraph  (b)(2),  by 
revising  the  fifth  sentence  of  paragraph 
(a)(2)(i)(A)(J),  by  revising  paragraph 

(a) (2)(ii),  and  by  revising  paragraph 

(b) (1),  introductory  text,  to  read  as 
follows: 
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§  1 24.106  Economic  disadvantage. 

(a)  Economic  disadvantage  for  the 
8(a)  program. 

*  *  •  In  determining  economic 
disadvantage  for  purposes  of  8(a) 
program  eligibility,  SBA  will  compare 
the  applicant  concern’s  business  and 
financial  profile  with  the  profiles  of 
other  small  business  concerns  in  the 
same  business  area  which  are  not 
ovraed  and  controlled  by  socially  and 
economically  disadvantaged 
individuals. 

It  It  It  It  it 

(2).  «  * 

(i) *  *  * 

{A)(I)  *  *  *  Assets  which  an 
individual  claiming  disadvantaged 
status  has  transfer!^  to  a  non-applicant 
immediate  family  member  (or  to  a  trust 
the  beneficiary  of  which  is  an 
immediate  family  member)  within  two 
years  of  the  date  of  application  to  the 
8(a)  program  will  be  presumed  to  be  the 
property  of  the  individual  claiming 
disadvantaged  status  for  purposes  of 
determining  his/her  personal  net  worth. 
However,  such  presumption  shall  not 
apply  to  transfers  to  a  spouse  who  is 
subject  to  a  legal  separation  recognized 

by  a  court  of  competent  jurisdiction. 

*  *  * 

it  it  It  it  it 

(ii)  Business  financial  condition.  This 
criterion  will  be  used  to  provide  a 
financial  picture  of  a  firm  at  a  specific 
point  in  time  in  comparison  to  other 
small  concerns  in  the  same  business 
area  which  are  not  owned  and 
controlled  by  socially  and  economically 
disadvantage  individuals.  For 
purposes  of  this  comparison,  concerns 
in  the  same  business  area  are  those 
which  are  primarily  engaged  in  the 
same  four-digit  Standard  Industrial 
Classification  (SIC)  code.  SBA  will  rely 
on  published  data  showing  business  and 
financial  profiles  of  similarly  sized 
businesses  operating  within  the  same 
four-digit  SIC  code  as  the  applicant, 
except  where  such  data  is  not 
reasonably  available.  In  such  a  case  SBA 
may  rely  on  published  data  pertaining 
to  small  business  concerns  in  closely 
related  fouLr-<ligit  SIC  code(s)  to  derive 
the  comparative  profiles.  In  evaluating  a 
concern’s  financial  condition,  SBA’s 
consideration  will  include,  but  not  be 
limited  to,  the  following  information: 
business  assets,  revenues,  pre-tax  profit, 
working  capital,  and  net  worth  of  the 
concern  (including  the  value  of  the 
investments  in  the  concern  held  by  the 
individual  claiming  disadvantaged 
status). 

*  *  «  *  « 

(b)  *  *  *  (1)  For  purposes  of  the 
section  8(d)  Subcontracting  Program. 
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Small  Disadvantaged  Business  set- 
asides,  Small  Disadvantaged  Business 
Evaluation  preferences,  and  other 
programs  requiring  SBA’s  determination 
of  disadvantaged  status,  SBA  will 
consider  the  same  information  and 
factors  set  forth  in  paragraph  (a)  of  this 
section,  but  will  apply  standards  to  each 
factor  that  are  less  restrictive  than  those 
applied  when  determining  economic 
disadvantage  for  purposes  of  the  8(a) 
program.  This  approach  reflects  the 
Congressional  intent  that  partial  or 
complete  achievement  of  a  concern’s 
8(a)  program  business  development 
goals  should  not  necessarily  preclude  its 
participation  in  other  Federal 
procurement  programs  for  concerns 
owned  and  controlled  by  socially  and 
economically  disadvantaged 
individuals. 

(2)*  *  * 

17.  Section  124.107(b)  would  be 
revised  to  read  as  follow’s; 

§  124.107  Potential  for  success. 

*  «  *  *  * 

(b)  In  determining  w'hether  a  concern 
has  the  requisite  potential  for  success  to 
be  admitted  into  the  8(a)  program,  SBA 
will  look  at  a  number  of  factors 
including,  but  not  limited  to,  the 
technical  and  managerial  experience 
and  competency  of  the  applicant 
concern’s  managers  and  of  the  concern 
as  a  whole,  the  financial  capacity  of  the 
applicant  concern  and  the  concern’s 
]jpcord  of  performance  on  previous 
Federal  and  private  sector  contracts  in 
the  primary  industry  in  which  the 
concern  is  seeking  8(a)  certification. 
While  the  individual(s)  upon  whom 
eligibility  is  based  need  not  possess 
both  management  and  technical 
capabilities  pursuant  to  §  124.104,  the 
applicant  concern  as  a  whole  must 
demonstrate  both  technical  know-how 
in  the  prim;iry  industry  in  which  the 
concern  is  seeking  8(a)  certification  and 
management  experience  sufficient  to 
run  its  day-to-day  operations.  SBA  will 
examine  each  of  these  factors  to 
determine  whether  an  otherw'ise  eligible 
applicant  concern  has  the  potential  to 
successfully  perform  subcontracts 
awarded  imder  the  8(a)  program  and  to 
meet  the  business  development 
objectives  and  goals  of  the  program. 
***** 

18.  Section  124.108  would  be 
amended  by  adding  the  following  new 
paragraph  (d)(3): 

§124.108  Additional  6(a)  program 
eligibitity  requirements. 
***** 

(d)  *  *  * 

(3)  An  applicant  concern  seeking 
admission  to  the  8(a)  program  as  a 
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regular  dealer  need  not  demonstrate  that 
it  is  capable  of  meeting  the  requirements 
of  the  non-manufacturer  rule  (see  13 
CFR  121.1106(b))  for  its  primary 
industry  classification. 
***** 

19.  Section  124.109  would  be 
amended  by  revising  paragraphs  (d)  and 
(e),  and  by  adding  a  new  paragraph  (f), 
to  read  as  follows: 

§124.109  Ineligible  businesses. 
***** 

(d)  Non-profit  organizations.  A  non¬ 
profit  organization  does  not  meet  the 
general  definition  of  a  concern  as  set 
forth  in  part  121  and  §  124.100  of  these 
regulations  and  is,  therefore,  ineligible 
for  8(a)  program  participation.  In 
addition,  a  business  entity  owned  by  a 
non-profit  organization  is  not  eligible 
for  8(a)  program  participation  because 
such  a  concern  does  not  meet  the 
requirement  of  being  owned  and 
controlled  by  disadvantaged 
individuals.  Nothing  in  this  paragraph 
affects  the  eligibility  of  a  for-profit 
concern  owned  and  controlled  by  an 
Indian  tribe,  including  an  Alaskan 
Native  Corporation,  a  Native  Hawaiian 
Organization  or  a  Community 
Development  Corporation  (see 

§§  124.112, 124.113,  and  124.114). 

(e)  Concerns  owned  by  other 
concerns.  An  8(a)  applicant  concern 
w’hich  is  owned  by  another  business 
concern,  even  where  that  “parent” 
concern  is  itself  owned  and  controlled 
by  disadvantaged  individuals,  may  not 
be  admitted  to  the  8(a)  program  because 
the  applicant  concern  would  not  be 
owned  by  disadvantaged  individuals. 
Nothing  in  this  section  is  intended  to 
affect  the  eligibility  of  joint  ventures  for 
specific  8(a)  procurement  requirements 
that  are  authorized  pursuant  to 
§124.321. 

(f)  Parole  or  probation.  An  applicant 
to  the  8(a)  program  is  ineligible  for 
program  participation  if  the  proprietor, 
or  a  holder  of  at  least  20  percent  of  the 
stock,  or  a  partner,  officer,  director,  or 
other  persons,  including  hired 
managers,  who  have  or  will  have  the 
authority  to  speak  for  and  commit  the 
concern  in  the  management  of  its 
business  affairs,  is  currently 
incarcerated,  on  parole  or  on  probation 
either  pursuant  to  a  pre-trial  diversion 
or  following  conviction  of  a  serious 
offense. 

20.  Section  124.110  would  be 
amended  by  revising  the  first  three 
sentences  of  paragraph  (a)  and  by 
revising  paragraph  (b)  to  read  as  follows: 

§124.110  Program  term. 

(a)  Each  concern  certified  for 
participation  in  the  B(a)  program  shall 
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receive  a  Program  Term  of  nine  years 
from  the  date  of  such  certification.  The 
term  will  consist  of  two  stages:  the 
developmental  stage,  which  lasts  four 
years,  and  the  transitional  stage,  which 
lasts  five  years.  These  stages  are 
described  in  §  124.303.  *  *  * 

-  (b)  Once  a  Program  Term  has  been 
established  in  accordance  with  this 
section,  SBA  is  statutorily  prohibited 
from  extending  such  term  beyond  the 
specified  expiration  date. 

21.  Section  124.111  would  be 
amended  by  revising  paragraphs  (a)(2) 
and  (c)(5)  to  read  as  follows: 

§  124.11 1  Continued  8(a)  program 
eligibility. 

(a)  *  *  * 

(2)  In  order  for  a  Program  Participant 
to  maintain  continued  8(a)  program 
eligibility,  the  net  worth  of  an 
individual  claiming  to  be  socially  and 
economically  disadvantaged  cannot 
exceed  $900,000,  as  calculated  pursuant 
to  §  124.106(a)(2)(i).  An  individual 
whose  personal  net  worth  exceeds 
$900,000,  as  calculated  pursuant  to 
§  124.106(a)(2)(i),  will  not  be  considered 
economically  disadvantaged. 
***** 

(c)  *  •  * 

(5)  If  SBA  determines,  pursuant  to 
paragraph  (c)(4)  of  this  section,  that 
funds  or  assets  have  been  withdrawn  to 
the  detriment  of  the  achievement  of  the 
targets,  objectives  and  goals  of  the 
Participant’s  business  plan,  or  to  the 
detriment  of  its  overall  business 
development,  SBA  shall  initiate  a 
termination  proceeding  under  §  124.209 
or  shall  require  an  appropriate 
reinvestment  of  funds  or  other  assets 
and  such  other  actions  as  SBA  may 
deem  necessary  to  counteract  the 
detrimental  withdrawals  as  a  condition 
of  maintaining  8(a)  program  eligibility. 
The  mere  fact  that  a  concern’s  not  worth 
has  increased  despite  withdrawals  that 
are  deemed  excessive  will  not  preclude 
SBA  from  determining  that  such 
withdrawals  were  detrimental  to  the 
attainment  of  the  concern’s  business 
objectives  or  to  its  overall  business 
development. 

***** 

22.  Section  124.112  would  be 
amended  by  revising  paragraphs 
(c){2)(iv)(A)  through  (C)  to  read  as 
follows: 

§124.112  Concerns  owned  by  Indian 
tribes,  including  Alaska  Native 
Corporations. 

***** 

(c)  *  *  * 

(2)  *  *  * 

(iv)  Dming  its  Program  Term,  a 
tribally-owned  Program  Participant 


may,  for  up  to  five  8(a)  contracts,  be  a 
party  to  a  joint  ventme  which  exceeds 
the  applicable  size  standard,  if  the 
tribally-owned  Program  Participant: 

(A)  Owns  and  controls  51  percent  or 
more  of  the  joint  venture; 

(B)  Is  located  on  the  reservation  of  or 
land  owned  by  the  tribe; 

(C)  Performs  most  of  its  activities 
generally  on  such  reservation  or  tribally- 
owned  land;  and 

(D)  *  *  * 

***** 

23.  Section  124.113  would  be 
amended  by  redesignating  the  current 
text  as  paragraph  (a)  and  by  adding  the 
following  new  paragraphs  (b)  through 
(d)  to  read  as  follows: 

§  124.113  Concerns  owned  by  Native 
Hawaiian  Organizations. 

(a)  *  *  * 

(b)  A  concern  owned  by  a  Native 
Hawaiian  Organization  must  qualify  as 
a  small  business  concern  as  defined  for 
purposes  of  Government  procurement  in 
part  121  of  this  title.  The  particular  size 
standard  to  be  applied  shall  be  based  on 
the  primary  industry  classification  of 
the  applicant  concern.  Ownership  by 
the  Native  Hawaiian  Organization  will 
not,  in  and  of  itself,  cause  affiliation 
with  the  Native  Hawaiian  Organization 
or  with  other  entities  owned  by  the 
Native  Hawaiian  Organization. 

However,  affiliation  with  the  Native 
Hawaiian  Orgemization  or  with  other 
entities  owned  by  the  Native  Hawaiian  ^ 
Organization  may  be  caused  by 
circumstances  other  than  common 
ownership. 

(c)  No  Native  Hawaiian  Organization 
shall  own  more  than  one  current  or 
former  8(a)  Program  Participant  having 
the  same  primary  industry 
classification. 

(d)  SBA  does  not  deem  an  individual 
involved  in  the  owned  by  the  Native 
Hawaiian  Organization  to  have  used  his 
or  her  individual  eligibility  within  the 
meaning  of  §  124.108(c). 

24.  A  new  section  124.114  would  be 
added  to  read  as  follows: 

§  124.114  Concerns  owned  by  Community 
Development  Corporations. 

(a)  Concerns  owned  by  Community 
Development  Corporations  (CDCs)  as 
defined  in  §  124.100  are  ehgible  for 
participation  in  the  8(a)  program  and 
other  federal  programs  requiring  SBA  to 
determine  social  and  economic 
disadvantage  as  a  condition  of 
eligibility.  Such  concerns  must  meet  all 
eligibility  criteria  set  forth  in  §§  124.102 
through  124.109  and  §  124.111(a)  of  this 
part. 

(b)  A  concern  owned  by  a  CDC  must 
qualify  as  a  small  business  concern  as 


defined  for  purposes  of  Government 
procurement  in  part  121  of  this  title. 

The  particular  size  standard  to  be 
applied  shall  be  based  on  the  primary 
industry  classification  of  the  applicant 
concern.  Ownership  by  the  CDC  will 
not,  in  and  of  itself,  cause  affiliation 
with  the  CDC  or  with  other  CDC-owned 
entities.  However,  affiliation  with  the 
CDC  or  other  CDC-owned  entities  may 
be  caused  by  circumstances  other  than 
common  CDC  ownership. 

(c)  No  CDC  shall  own  more  than  one 
current  or  former  8(a)  Program 
Participant  having  the  same  primary 
indust^  classification. 

(d)  SBA  does  not  deem  an  individual 
involved  in  the  management  or  daily 
business  operations  of  a  CDC-owned 
concern  to  have  used  his  or  her 
individual  eligibility  within  the 
meaning  of  §  124.108(c). 

§  124.201  [Amended] 

25.  Section  124.210  would  be 
amended  by  removing  the  second 
sentence. 

26.  Section  124.202  would  be 
amended  by  revising  the  last  sentence 
and  by  adding  a  new  sentence  at  the  end 
of  the  section  to  read  as  follows: 

§124.202  Place  of  filing. 

*  *  *  An  8(a)  application  will  be 
processed  by  the  appropriate  SBA  field 
office  of  the  Certification  and  Eligibility 
Branch.  A  request  for  reconsideration 
shall  be  made  directly  to  the  AA/ 
MSB&COD  at  409  Third  Street,  S.W., 
Washington,  DC.  20416. 

27.  Section  124.206  would  be 
amended  by  removing  the  first  two 
sentences  of  paragraph  (a),  by  adding 
four  sentences  to  the  begiiming  of 
paragraph  (a)  and  one  sentence  to  the 
end  of  paragraph  (a),  by  removing  the 
first  two  sentences  of  paragraph  (c)(1), 
and  by  adding  three  sentences  to  the 
beginning  of  paragraph  (c)(1)  to  read  as 
follows: 

§  124.206  Approval  and  decline  of 
applications  for  8(a)  program  admission. 

(a)  General.  The  AA/MSB&COD  is 
authorized  to  approve  or  decline 
applications  for  admission  to  the  8(a) 
program.  The  decision  of  the  AA/ 
MSB&COD  to  approve  or  decline  an 
application  shall  be  based  on  whether 
the  application  demonstrates  that  an 
applicant  concern  complies  with  each  of 
SBA’s  eligibility  criteria  at  the  time  of 
the  application  or  at  the  time  of  any 
request  for  reconsideration.  A  denial  of 
program  admission  based  on  a  finding 
that  the  individual(s)  claiming  social 
and  economic  disadvantage  is  (are)  not 
socially  and/or  economically 
disadvantaged  and/or  that  such 
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individual(s)  does  (do)  not  own  and/or 
does  (do)  not  control  the  applicant 
concern,  may  be  appealed  to  SBA’s 
Office  of  Hearings  and  Appeals  (OH A). 
Any  such  appeal  must  be  based  upon 
the  circumstances  which  existed  and 
were  disclosed  to  SBA  at  the  time  the 
application  or  request  for 
reconsideration  was  forwarded  to  SBA’s 
Central  Office  for  processing.  *  *  * 
Incomplete  application  packages  will 
not  be  process^.  The  appropriate  field 
office  shall  notify  the  applicant  concern 
when  it  has  forweuded  the  application 
to  SBA’s  Central  Office  of  a  final 
decision. 

(b) .  »  * 

(c)  Decline.  *  *  * 

(1)  Reconsideration.  Every  applicant 
has  the  right  to  request  that  the  AA/ 
MSB&COD  recoosider  his/her  decline 
decision.  Such  request  must  be  metde  in 
writing  by  certified  mail,  return  receipt 
requested,  within  45  days  of  the  date  the 
decline  letter  is  mailed.  The  decline 
letter  shall  inform  the  applicant  to 
whom  a  request  for  reconsideration 
must  be  made.  As  part  of  the 
reconsideration  request,  the  applicant 
should  include  any  additional 
information  and  documentation 
pertinent  to  ovsrooming  the  reason(s) 
for  the  initial  decline.  *  *  * 

(2) *  •  * 

«  •  •  *  • 

26.  Section  124.208  would  be 
amended  by  removing  paragraph  (c)(2), 
by  redesignating  paragraph  (cK3)  as 
paragraph  (c)(2),  and  by  revising  newly 
recfosigoated  paragraph  (cK2)  to  read  as 
follows; 

§  124.208  Program  graduation. 
***** 

(c)*  *  * 

(2)  Recommendation  of  the  Division. 

•  Following  the  45  day  response  period, 
the  Division  Director  will  consider  the 
facts  of  the  proposed  graduation, 
including  all  information  submitted  by 
the  Paiti^pant.  The  Division  Director 
shall  make  a  recommendation  in 
writing,  as  to  whether  or  not  graduation 
is  appropriate,  to  the  AA/MSB&COD 
within  45  days  of  the  close  of  the 
response  period.  If  he/she  seems  it 
necessary,  the  Division  Director  may 
request  ^dltional  information  fi'om  the 
Participant. 

***** 

29.  Section  124.209  would  be 
amended  by  removing  paragraph  (bK2), 
by  redesignating  paragraph  (b)(3)  as 
paragraph  (b)(2),  and  by  revising  newly 
redesignated  paragraph  (bK2)  to  read  as 
follows: 

§  1 24.209  Program  termination. 


(b)  *  *  * 

(2)  Recommendation  of  the  Division. 
Following  the  45  day  response  period, 
the  Division  Director  will  have  45  days 
to  consider  the  facts  of  the  proposed 
termination,  including  all  information 
submitted  by  the  Participant.  The 
Division  Krector  may,  if  he/she  deems 
it  necessary,  request  additional 
information  from  the  Participant.  If  the 
grounds  ft*  the  proposed  termination 
continue  to  exist,  the  Division  Director 
shall  recommend  in  writing  to  the  AA/ 
MSB&COD  that  the  Partici{>ant  be 
terminated. 

***** 

30.  Section  124.210  would  be 
amended  by  revising  paragraph  (h)(2) 
and  adding  the  fallowing  new  paragraph 
(k)  at  the  end  as  follows: 

§124.210  Appeals  to  SBA’s  Office  of 
Hearings  and  Appeals. 
***** 

(h)(1)*  *  * 

(2)  If  the  Administrative  Law  Judge 
determines  that,  due  to  the  absence  in 
the  written  administrative  record  of  the 
reasons  upon  which  the  determination 
in  question  was  based,  such 
administrative  record  is  insufficiently 
complete  to  decide  whether  the 
determination  is  arbitrary  and 
c^ricious  or  contrary  to  law,  the  case 
shall  be  remanded  by  the 
Administrative  Law  Judge  to  the  AA/ 
MSB&COD  for  further  consideration  in 
accordance  with  the  terms  of  such 
remand.  The  AA/MSB&COD  shall  issue 
a  revised  decision  in  accordance  with 
the  remand  order  within  10  working 
days  of  the  renuuHl,  unless  the  AA/ 
MSB&COD  requests  and  the 
Administrative  Law  Judge  grants  an 
extension  thereof.  An  applicant  or  8(a) 
concern  may  appeal  the  AA/ 
M^&CCR}’s  remand  decision  to  OHA 
within  20  woriung  days  of  the  date  that 
the  decision  is  mailed.  The  failure  of  an 
applicant  to  file  an  appeal  within  the 
20^ay  time  frame  trauld  serve  to  make 
the  remand  decision  the  final  agency 
decision  and  would  not  require  any 
further  action  by  OHA 

(3) (i)  *  •  * 

(kKl)  At  any  time  after  a  written 
decision  has  bean  issued  and  upon 
notice  to  all  parties  to  the  proceeding, 
the  Administrative  Law  Judge  may.  on 
his/her  Own  initiative,  reopoa  the 
proceeding  and  enter  a  new  decision 
confirming,  modifying,  or  setting  aside 
the  decision  in  whole  or  in  part. 

(2)  Within  20  calendar  days  after  the 
issuance  of  a  written  decision  and  upon 
notice  to  all  parties  to  the  proceeding, 
any  party  may  file  a  petition  for 
reconsideration  of  such  decision.  Such 
a  petition  may  be  granted  only  where  it 


establishes  a  clear  error  of  law  or  fact  of 
decisional  significance. 

31.  Section  124.302  would  be 
amended  by  revising  paragraphs 
(c)(l)(i){A)  and  (c)(2)  to  read  as  follows: 

§124.302  Review  and  modification  of 
business  plan. 

***** 

(c)  Changes  in  SIC  code  designations. 
(1)  *  *  *  (i)(A)  A  sound  business 
.explanation  exists  for  obtaining  the 
requested  SIC  code,  including,  for 
example,  the  acquisition  of  the 
capability  to  perform  contracts  in  an 
industry,  even  if  unrelated  to  the  8(a) 
concern’s  primary  SIC  code; 

(B)*  *  * 

***** 

(2)  SBA  will  make  a  decision  on  such 
request  within  30  days  from  ffie  date  it 
receives  the  request. 

***** 

32.  Section  124.303  would  be 
amended  by  removing  the  first  tw’o 
sentences  of  paragraph  (a)  and  by 
adding  two  sentences  to  the  beginning 
of  paragraph  (a)  to  read  as  follows: 

§  1 24.303  Stages  of  8(a)  program 
participation. 

(a)  General.  Program  participation  is 
divided  into  two  stages,  a 
developmental  stage  and  a  transitional 
stage.  The  developmental  stage  shall  be 
four  years  and  the  transition^  stage 
shall  be  five  years  unless  the  Participant 
has  exited  the  program  by  one  of  the 
means  set  forth  in  §  124.110.  •  *  * 

§  124.303  (Amended] 

33.  Section  124.303  would  be  further 
amended  by  removing  paragraph  (b), 
redesignating  paragraph  (c)  as  paragraph 

(b),  by  removing  paragraph  (bK3)  of 
newly  redesignated  paragraph  (b).  and 
by  redesignating  paragraphs  (b)  (4) 
through  (7)  of  newly  r^esignated 
paragraph  (b)  as  paragraphs  (b)  (3) 
through  (6). 

34.  Section  124.304  would  be 
removed  and  reserved  as  follows: 

§  124.304  [Reserved] 

35.  Section  124.305  would  be 
amended  by  revising  paragraphs  (bK3) 
euid  (c)(4)  to  read  as  follows: 

§  124.305  Statutory  eaemptiorts  from  the 
MUler  Act  bond  requirements. 
***** 

(b) *  *  * 

(3)  The  Participant  must  demonstrate 
that  it  cannot  obtain  a  bond  for  the 
performance  of  the  8(a)  procurement  by 
submitting  to  SBA  a  written  denial  firom 
a  corporate  (TreasuryTisted)  surety, 

•  *  •  •  * 

(c)  *  *  * 


i 


i. 
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(4)  No  Program  Participa.it  may 
receive  an  exemption  to  the  Miller  Act 
bonding  requirements  under  this  section 
if  it  is  ciurently  performing  two  8(a) 
contracts  for  which  such  a  bond 
exemption  was  granted. 
***** 

36.  Section  124.307  would  be 
amended  by  redesignating  paragraph  (d) 
as  paragraph  (e),  by  adding  the 
following  new  paragraph  (d),  and  by 
adding  the  following  new  paragraph  (f): 

§124.307  Contractual  assistance. 
***** 

(d)  While  a  Program  Participant’s 
projected  level  of  8(a)  contract  support 
is  required  as  part  of  its  business  plan 
under  §  124.302(b)  as  a  planning  and 
development  tool,  the  level  approved  by 
SBA  will  not  act  as  a  bar  to  contract 
awards  above  that  level  so  long  as  SBA 
determines  the  concern  to  be  competent 
and  responsible  to  perform  any  such 
contracts  and  the  Participant  is  in 
compliance  with  any  applicable 
competitive  business  mix  requirement 
imposed  by  §  124.312. 
***** 

(f)(1)  The  eligibility  of  a  Program 
Participant,  including  its  status  as  a 
small  business,  for  a  sole  source  or 
competitive  8(a)  requirement  may  not  be 
challenged  by  another  Program 
Participant  or  any  other  party  to  SBA  or 
to  any  other  administrative  forum  as 
part  of  a  bid  or  other  contract  protest. 

(2)  The  SIC  code  assigned  to  a  sole 
source  or  competitive  8(a)  requirement 
may  not  be  challenged  by  another 
Program  Participant  or  any  other  party 
to  SBA  or  to  any  other  administrative 
forum  as  part  of  a  bid  or  other  contract 
protest.  Pursuant  to  §  121.1703(b),  only 
the  AA/MSB&COD  may  appeal  a  SIC 
code  designation  with  respect  to  a  sole 
source  or  competitive  8(a)  requirement, 
and  such  appeal,  if  initiated  in  the 
discretion  of  the  AA/MSB&COD,  shall 
be  made  to  OHA. 

(3)  Anyone  with  information 
concemitig  the  eligibility  of  a  Program 
Participant  to  continue  participation  in 
the  8(a)  program  may  submit  such 
information  to  SBA  in  accordance  with 
§  124.111(c).  Similarly,  anyone  with 
information  concerning  the  size 
eligibility  of  a  Program  Participant  for 
purposes  of  a  specific  8(a)  contract  may 
submit  such  information  to  the 
appropriate  SBA  field  office  for 
consideration.  See  §§  121.1104(b)-(d). 

37.  Section  124.308  would  be 
amended  by  revising  the  introductory 
text  of  paragraph  (c),  revising  paragraph 
(d),  the  first  sentence  of  paragraph, 

(f)(1),  paragraph  (f)(2),  the  first  sentence 


of  paragraph  (g),  and  by  adding  a  new 
paragraph  (i),  to  read  as  follows: 

§124.308  Procedures  for  obtaining  and 
accepting  procurements  for  the  8(a) 
program. 

***** 

(c)  Offering  letter.  All  requirements 
that  are  offered  to  the  8(a)  program  as 
competitive  procurements  and  those 
sole  source  requirements  that  are  offered 
to  the  program  without  nominating  a 
specific  Program  Participant  (i.e.,  open 
requirements)  should  be  offered  to 
SBA’s  Division  of  Program 
Development,  409  Third  Street  SW., 
Washington,  DC  20416.  Sole  source 
requirements  that  are  offered  to  the  8(a) 
program  on  behalf  of  a  specific  Program 
Participant  should  be  offered  to  the 
appropriate  SBA  district  office.  When  a 
requirement  is  offered  to  the  8(a) 
program,  the  offering  letter  or 
notification  from  the  procuring  agency 
shall  contain  the  following  information: 
***** 

(d)  Acceptance  of  the  requirement. 
Upon  receipt  of  the  procuring  agency's 
offer  of  a  procurement  requirement, 

SBA  will  determine  whether  it  will 
accept  the  requirement  for  the  8(a) 
program.  SBA’s  decision  whether  to 
accept  the  requirement  will  be 
transmitted  to  the  procuring  agency  in 
writing  within  15  working  days  of 
receipt  of  the  written  offering  letter, 
unless  SBA  requests,  and  the  procuring 
agency  grants,  an  extension.  SBA  is  not 
required  to  accept  any  particular 
procurement  offered  to  the  8(a)  program. 

(1)  Where  SBA  decides  to  accept  an 
offering  of  a  sole  source  8(a) 
procurement,  SBa  will  accept  the  offer 
both  on  behalf  of  the  program  and  in 
support  of  the  approved  business  plan 
of  a  specific  8(a)  Program  Participant. 

(2)  Where  SBA  decides  to  accept  an 
offering  of  a  competitive  8(a) 
procurement,  SBA  will  accept  the  offer 
for  the  8(a)  program  generally. 

(3)  SBA  will  not  accept  a  requirement 
as  a  competitive  8(a)  procurement 
where  a  competition  has  been 
conducted  by  a  procuring  agency  prior 
to  SBA’s  formal  acceptance  of  the 
requirement  for  the  8(a)  program  and 
the  procuring  agency  seeks  SBA’s 
acceptance  in  order  to  select  an 
apparent  successful  offeror  and/or 
transmit  a  contract  to  SBA  for 
execution.  Such  a  competition 
conducted  without  obtaining  SBA’s 
formal  acceptance  of  the  procurement 
requirement  for  the  8(a)  program  will 
not  be  considered  an  8(a)  competitive 
requirement.  In  such  a  case,  SBA  may 
accept  the  requirement  for  the  8(a) 
program  as  a  competitive  8(a) 
requirement,  but  the  procuring  agency 


would  be  required  to  use  appropriate 
competition  procedures  again,  including 
issuing  a  new  solicitation. 

(4)  Except  for  requirements  assigned  a 
construction  SIC  code  by  the  procuring 
agency  contracting  officer,  all 
competitive  8(a)  requirements  accepted 
by  SBA  may  be  competed  among  all 
eligible  8(a)  Program  Participants 
nationally.  The  only  geographic 
restrictions  pertaining  to  8(a) 
competitive  requirements,  other  than 
those  for  construction  requirements, 
would  be  those  imposed  by  the 
solicitations  themselves. 
***** 

(f)  Open  requirements.  *  *  * 

(1)  If  the  procurement  is  a 
construction  requirement,  SBA  will 
examine  the  portfolio  of  8(a)  concerns 
for  the  SBA  district  office  where  the 
work  is  to  be  performed  for  selection  of 
a  qualified  8(a)  concern.  •  *  • 

(2)  If  the  procurement  is  anything 
other  than  a  construction  requirement, 
SBA  may  select  any  eligible,  responsible 
Program  Participant  nationally  to 
perform  the  contract. 

(3) *  *  • 

***** 

(g)  Formal  technical  evaluations. 
Except  for  the  procedures  prescribed  by 
subpart  36.6  of  the  Federal  Acquisition 
Regulations  for  architect-engineer 
services,  SBA  will  not  authorize  formal 
technical  evaluations  for  sole  source- 
8(a)  procurement  requirements.  *  *  * 
***** 

(1)  Basic  Ordering  Agreements  (BOAs). 
(1)  For  purposes  of  the  8(a)  program,  a 
Basic  Ordering  Agreement  (BOA)  is  not 
an  8(a)  contract  award.  Each  order  to  be 
issued  under  the  BOA  is  an  individual 
contract.  As  such,  there  must  be  a  " 
separate  offer  and  acceptance  of  each 
BOA  order  before  it  may  be  issued 
through  the  8(a)  program  as  an  8(a) 
contract  award.  "The  8(a)  Participant 
must  be  eligible  to  receive  each  new 
order  at  the  time  of  the  order.  For 
example,  a  concern’s  size  status  does 
not  relate  back  to  the  time  that  the  BOA 
was  executed.  Instead,  a  concern  must 
be  small  at  the  time  of  the  issuance  of 
each  new  order. 

(2)  Once  a  concern’s  term  of  program 
participation  expires,  or  the  concern 
otherwise  exits  the  8(a)  program,  new 
orders  cannot  be  issued  through  the  8(a) 
program  because  the  concern  is  no 
longer  eligible  to  receive  new  8(a) 
awards. 

§124.308  [Amended] 

38.  Section  124.308  would  be  further 
amended  by  removing  the  words 
"approved  8(a)  business  support  level  or 
the’’  contained  in  paragraph  (e)(l)(iii). 
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39.  Section  124.309(c)  would  be 
revisedto  read  as  follows: 

§  1 24.309  Barriers  to  acceptance. 
***** 

(c)  Adverse  Impact.  SBA  has  made  a 
written  determination  that  acceptance  of 
the  procurement  for  8(a)  award  would 
have  an  adverse  impact  on  an 
individual  small  business,  a  group  of 
small  businesses  located  in  a  specific 
geographical  location,  or  other  small 
business  programs.  The  adverse  impact 
concept  is  designed  to  protect  small 
business  concerns  which  are  performing 
or  are  seeking  to  perform  Government 
contracts  awarded  outside  the  8(a) 
program. 

(1)  In  determining  whether  or  not  the 
acceptance  of  a  requirement  would  have 
an  adverse  impact  on  an  individual 
small  business,  SBA  will  consider  all 
relevant  factors. 

(1)  In  connection  with  an  individual 
small  business,  SBA  presumes  adverse 
impact  to  exist  when  a  small  business 
concern  has  performed  a  specific 
requirement  for  at  least  24  months,  it  is 
performing  the  requirement  at  the  time 
it  is  offered  to  the  8(a)  program  or  its 
performance  of  the  requirement  ended 
within  30  days  of  the  procuring  agency’s 
offer  of  the  requirement  to  the  8(a) 
program,  and  the  dollar  value  of  the 
requirement  that  the  small  business  was 
performing  is  25  percent  or  more  of  its 
most  recent  annual  gross  sales 
(including  those  of  its  affiliates). 

(ii)  Except  as  provided  in  paragraph 
(c)(2)  of  this  section,  adverse  impact 
does  not  apply  to  “new”  requirements. 

A  new  requirement  is  a  requirement 
which  has  not  been  previously  procured 
by  the  relevant  procuring  agency.  Where 
d  requirement  is  new,  no  small  business 
could  have  performed  the  requirement 
and,  thus,  an  impact  determination  need 
not  be  performed.  Construction 
contracts  by  Jieir  very  nature  (e.g.,  the 
one-time  building  of  a  specific 
structure)  are  new  requirements.  The 
expansion  or  alteration  of  an  existing 
requirement  shall  be  considered  a  new 
requirement  where  the  requirement  is 
materially  expanded  or  modified  so  that 
the  ensuing  requirement  is  not 
substantially  similar  to  the  prior 
requirement  due  to  the  magnitude  of  the 
expansion  or  alteration. 

(2)  In  determining  whether  or  not  the 
acceptance  of  a  requirement  would  have 
an  adverse  impact  on  a  group  of  small 
businesses  located  in  a  specific 
geographical  location,  SBA  shall 
consider  the  effects  of  a  procuring 
agency  bundling  various  requirements 
being  performed  by  two  or  more  small 
business  concerns  into  a  larger  contract 
which  would  be  considered  a  “new” 


requirement  because  of  the  magnitude 
of  its  expansion  as  compared  to  any  of 
the  previous  smaller  requirements.  In 
such  a  case,  adverse  impact  may  be 
found  if  one  of  the  small  business 
concerns  meets  the  presumption  set 
forth  in  paragraph  (c)(l)(i)  of  this 
section. 

(3)  In  determining  whether  or  not  the 
acceptance  of  a  requirement  would  have 
an  adverse  impact  on  other  small 
business  programs,  SBA  will  consider 
all  relevant  factors,  including  but  not 
limited  to,  whetlier  or  not  SBA’s 
acceptance  of  a  proposed  8(a) 
requirement  is  likely  to  result  in  SBA 
taking  an  inordinate  portion  of  total 
procurements  in  the  subject  industry  to 
the  detriment  of  the  small  business  set- 
aside  program. 

§124.309  [Amended] 

40.  Section  124.309  would  be  further 
amended  by  revising  the  phrase  “a  sole 
source  8(a)  contract”  in  paragraph  (d)  to 
read  “an  8(a)  contract.” 

41.  Section  124.311(a)(2)  is  amended 
by  removing  the  following  sentence 
from  the  end: 

“For  purposes  of  indefinite  quantity/ 
delivery  contracts,  the  thresholds  will 
be  applied  to  the  guaranteed  minimum 
value  of  the  contract.” 

42.  Section  124.311  would  be  further 
amended  by  removing  paragraphs  (b) 
and  (g),  by  redesignating  paragraphs  (c), 
(d),  (e),  (f),  (h)  and  (i)  as  paragraphs  (b), 

(c) ,  (d),  (e),  (f)  and  (g),  respectively,  by 
adding  a  new  paragraph  (a)(3),  and  by 
revising  newly  redesignated  paragraphs 

(d) (1),  (d)(2),  (f)(3),  (f)(4),  and  (g)  to  read 
as  follows: 

§  124.31 1  8(a)  competition. 

(a)  *  *  * 

(3)  For  all  types  of  contracts,  the 
applicable  competitive  threshold 
amoimts  will  be  applied  to  the 
procuring  agency  estimate  of  the  total 
value  of  the  contract,  including  all 
options. 

***** 

(d)  Sole  source  above  thresholds. 

*  *  * 

(1)  SBA  will  not  accept  a  construction 
requirement  above  the  competitive 
threshold  amount  as  a  sole  source  8(a) 
requirement. 

(2)  For  purposes  of  any  requirement 
other  than  a  construction  requirement, 
SBA  will  accept  a  contract  opportunity 
above  the  applicable  competitive 
threshold  as  a  sole  source  8(a) 
requirement  only  if  there  are  not  two 
eligible  offerors  in  the  United  States 
capable  of  performing  the  requirement 
at  a  fair  price. 


(f)  Restricted  competition.  (1)  *  *  * 

***** 

(3)  Construction  competitions.  Where 
a  construction  requirement  offered  to 
the  8(a)  program  exceeds  the  $3  million 
competitive  threshold,  SBA  will 
determine,  based  on  its  knowledge  of 
the  8(a)  portfolio,  whether  the 
competition  should  be  limited  only  to 
those  Program  Participants  located 
within  the  geographical  boundaries  of 
one  or  more  SBA  district  offices,  an 
entire  SBA  regional  office,  or  adjacent 
SBA  regional  offices.  Only  those 
Participants  located  within  the 
appropriate  geographical  boundaries  are 
eligible  to  submit  offers. 

(4)  Competition  for  all  non¬ 
construction  requirements.  Except  for 
construction  requirements,  all  eligible 
Program  Participants  nationally  may 
submit  offers  in  response  to  solicitations 
for  procurement  requirements  offered  to 
the  8(a)  program  that  exceed  the 
applicable  competitive  threshold. 

(g)  Award  to  firms  whose  program 
terms  have  expired.  A  concern  that  has 
completed  its  term  of  participation  in 
the  8(a)  program,  as  set  forth  in 

§  124.110,  may  be  awarded  a 
competitive  8(a)  contract  if  it  was  a 
Program  Participant  eligible  for  award  of 
the  contract  on  the  date  specified  for 
receipt  of  offers  contained  in  the 
contract  solicitation. 

(1)  For  a  negotiated  procurement,  so 
long  as  a  Program  Participant  is  eligible 
as  of  the  date  specified  for  the  receipt 
of  offers  in  the  solicitation,  its  program 
term  may  expire  after  that  date  without 
affecting  the  concern’s  eligibility  to 
submit  revised  offers,  including  a  best 
and  final  offer,  and  receive  a 
competitive  award. 

(2)  Eligibility  is  determined  as  of  the 
initial  date  specified  for  the  receipt  of 
offers  set  forth  in  the  solicitation 
without  regard  to  extensions  of  time 
through  amendments  to  the  solicitation. 

(3)  This  provision  applies  equally  to 
all  8(a)  procurement  requirements, 
including  construction  requirements. 

(4)  An  8(a)  procurement  requirement 
for  architect-engineer  services,  in  an 
amount  less  than  the  competitive 
threshold  set  forth  in  §  124.311(a),  that 
uses  the  evaluation  procedures 
prescribed  by  subpart  36.6  of  the 
Federal  Acquisition  Regulation  will  not 
be  considered  a  competitive  8(a) 
requirement  under  this  section  for 
which  a  firm  whose  program  term  has 
expired  may  be  eligible. 

43.  Section  124.311  would  be  further 
amended  by  removing  the  phrase 
“business  support  level  and”  in  newly 
redesignated  paragraph  (e)(4),  by  adding 
the  word  “and”  after  the  semi-colon 
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(**;”)  in  newly  redesignated  paragraph 
(e)(5)(iii),  by  removing  newly 
redesignated  paragraph  (e)(5)(iv)  in  its 
entirety,  by  redesignating  paragraph 
(e)(5)(v)  as  paragraph  (e}(5)(iv),  and  by 
revising  newly  redesignated  paragraph 
(e)(5)(iv)  to  read  as  follows: 

§  124.31 1  8(a)  competttton. 

•  •  *  *  • 

(e)*  *  * 

(5)*  *  * 

«  #  *  *  * 

(iv)  If  the  firm  is  in  the  transitional 
stage  of  program  participation,  whether 
it  has  achieved  its  competitive  business 
mix  targets  under  §  124.312,  or  is  in 
compliance  with  a  remedial  plan  that 
does  not  include  the  denial  of  future 
8(a)  contracts. 

§  124.312  [Amended] 

44.  Section  124.312  would  be 
amended  by  removing  paragraphs  (b)(4), 

(b) (5),  and  (b)(6)  and  by  redesignating 
paragraph  (b)(7)  as  paragraph  (b)(4). 

45.  Section  124.312  would  be  further 
amended  by  removing  paragraphs  (c)(2), 

(c) (3),  and  (c)(9)  and  by  redesignating 
paragraphs  (c)(4),  (c)(5),  (c)(6),  (c)(7), 
(c)(8),  (c)(10),  (c)(ll),  and  (c)(12)  as 
paragraphs  (c)(2),  (c)(3),  (c)(4),  (c)(5), 
(c)(6),  (c)(7),  (c)(8),  and  (c)(9). 
respectively. 

46.  Section  124.317  would  be 
amended  by  revising  paragraph  (b)(3), 
and  by  adding  a  sentence  at  the  end  of 
paragraph  (c)  to  read  as  follows: 

§  124.317  Performance  of  contracts  by 
original  8(a)  concern. 

•  •  «  *  « 

(b) *  *  * 

(3)  The  individuals  upon  whom 
eligibility  was  based  are  no  longer  able 
to  exercise  control  of  the  concern  due  to 
physical  or  mental  incapacity  or  death; 
and 

*  *  *  *  • 

(c)  *  •  •  The  burden  is  on  the 
concern  requesting  a  waiver  to  specify 
the  groundfs)  upon  which  the  waiver  is 
being  sought  and  to  demonstrate  that  it 
has  met  that  (those)  ground(s). 

•  *  «  *  « 

47.  Section  124.319  would  be 
amended  by  adding  a  new  paragraph  (c) 
to  read  as  follows: 

§  1 24.31 9  Contract  termination. 

♦  •  *  *  * 

(c)  Substitution  of  one  8(a)  contractor 
for  another.  Where  a  Program 
Participant  is  unable  to  complete 
performance  of  an  8(a)  contract.  SBA 
may  authorize  another  8(a)  Participant 
to  complete  performance  and,  in 
con)imction  with  the  procuring  agency, 
novate  the  contract  to  the  substitute 
Program  Participant. 


48.  Section  124.321  would  be 
amended  by  revising  the  second 
sentence  of  paragraph  (a),  by  adding  a 
new  sentence  after  the  second  sentence 
of  paragraph  (a),  by  revising  paragraphs 
(c)(3),  (d)(2).  (d)(3),  and  (h)(l)(iii).  and 
by  adding  a  new  paragraph  (i)  to  read 
as  follows: 

§  124.321  Jolm  venture  agreements. 

(a)  Prerequisites  for  joint  venture 
agreement.  *  *  *  A  joint  venture 
agreement  is  permissible  only  where  an 
8(a)  concern  lacks  the  necessary 
capacity  to  perform  the  contract  on  its 
own,  and  when  the  agreement  is  fair 
and  equitable.  Where  an  8(a)  concern 
brings  nothing  to  the  joint  venture 
relationship  (i.e.,  it  lacks  the 
management,  technical,  and  financial 
capacity  to  perform  the  contract),  the 
joint  venture  arrangement  will  not  be 
approved  by  SBA. 

*  *  *  *  « 

(b) *  *  • 

(c)  Contents  of  joint  venture 
agreement.  *  *  * 

(3)  A  provision  stating  that  not  less 
than  51  percent  of  the  net  profits  earned 
by  the  joint  venture  shall  1^  distributed 
to  the  8(a)  concern.  In  the  case  of  a  joint 
venture  that  includes  two  or  more  8(a) 
concerns,  no  one  8(a)  concern  is 
individually  required  to  receive  51 
percent  of  the  profits  (e.g.,  there  can  be 
a  50/50  joint  venture  relationship 
between  two  8(a)  concerns). 

•  *  *  •  • 

(d)  Other  requirements.  *  *  * 

(D*  *  * 

(2)  An  8(a)  concern  to  the  joint 
venture  arrangement  must  be  designated 
as  the  lead  entity  of  the  joint  venture. 

An  employee  of  the  8(a)  concern 
designated  as  the  lead  entity  must  be 
appointed  project  manager  responsible 
for  contract  performance. 

(3)  Accounting  and  other 
administrative  records  relating  to  the 
joint  venture  shall  be  kept  in  the  office 
of  the  lead  8(a)  concern,  unless  approval 
to  keep  them  elsewhere  is  granted  by 
SBA  upon  written  request.  Upon 
completion  of  the  contract  performed  by 
the  joint  venture,  the  final  original 
records  shall  be  retained  by  the  lead  8(a) 
concern. 

*  *  *  «  * 

(h)  joint  ventures  with  concerns 
owned  by  Indian  tribes.  (1)*  *  * 

***** 

(iii)  Performs  most  of  its  activities 
generally  on  such  reservation  or  tribally- 
owned  land;  and 

***** 

(i)  Joint  ventures  for  Small 
Disadvantaged  Business  Set-Asides  and 
Small  Disadvantaged  Business 


Evaluation  Preferences.  Joint  ventures 
are  permitted  for  Small  Disadvaniaged 
Business  (SDB)  set-asides  and  SDB 
evaluation  preferences,  provided  that 
the  requirements  set  forth  in  this 
paragraph  are  met. 

(1)  For  purposes  of  this  paragraph,  the 
term  joint  venture  has  the  same  meaning 
as  that  set  forth  in  §  121.401(1)  of  these 
regulations.  Two  or  more  concerns  that 
form  an  ongoing  relationship  to  conduct 
business  would  not  be  considered  “joint 
venturers"  within  the  meaning  of  this 
paragraph,  and  would  also  not  be 
eligible  as  an  entity  owned  and 
controlled  by  one  or  more  socially  and 
economically  disadvantaged 
individuals. 

(2)  A  concern  that  is  owned  and 
controlled  by  one  or  more  socially  and 
economically  disadvantaged  individuals 
entering  into  a  joint  venture  agreement 
with  one  or  more  other  business 
concerns  is  considered  to  be  affiliated 
for  size  purposes  with  such  other 
concem(s).  The  combined  annual 
receipts  or  employees  of  the  concerns 
entering  into  the  joint  venture  must 
meet  the  applicable  size  standard 
corresponding  to  the  SIC  code 
desimated  for  the  contract. 

(3)  The  majority  of  the  venture’s 
earnings  must  accrue  directly  to  the 
socially  and  economically 
disadvantaged  individuals  in  the  SDB 
concem(s)  in  the  joint  venture. 

(4)  The  percentage  ownership 
involvement  in  a  joint  venture  by 
disadvantaged  individuals  must  be  at 
least  51  percent. 

Example  1.  Small  business  concern  A 
is  100%  owned  by  disadvantaged 
individuals.  Small  business  cono;m  B  is 
100%  owned  by  nondisadvantage d 
individuals.  The  percentage 
involvement  by  concern  A  in  a  joint 
venture  between  A  and  B  must  be  at 
least  51%. 

Example  2.  Small  business  concern  C 
is  51%  owned  by  disadvantaged 
individuals.  Small  business  concern  U 
is  100%  owned  by  nondisadvantaged 
individuals.  Any  joint  venture  between 
C  and  D  would  be  ineligible  because  the 
amount  of  ownership  involvement  in 
such  a  joint  venture  by  disadvantaged 
individuals  would  be  less  than  51%. 
Even  a  90%  involvement  by  concern  C 
in  a  joint  venture  with  D  would  mean 
an  overall  ownership  involvement  by 
disadvantaged  individuals  of  only 
45.9%  (51%  of  90),  and  an  overall 
ownership  involvement  by 
nondisadvantaged  individuals  of  54.1% 
(10  +  (49%  of  90)). 

49.  Section  124.501  would  be 
amended  by  redesignating  paragraph  (c) 
as  paragraph  (d)  and  by  adding  the 
following  new  paragraph  (c): 
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§  1 24.501  Miscellaneous  reporting 
requirements. 

***** 

(c)  Submission  of  financial 
statements.  (1)  Program  Participant  with 
actual  gross  annual  receipts  of 
$5,000,000  or  more  must  submit  to  SB  A 
audited  annual  financial  statements 
prepared  by  a  licensed  independent 
public  accountant  (as  defined  in  part 
107,  Appendix  1,  ^  II.  B)  within  120  days 
after  the  close  of  the  concern’s  fiscal 
year. 

(1)  Upon  request  by  the  Program 
Participant,  SBA  may  waive  tihe 
requirement  for  audited  financial 
statements.  Waivers  imder  this 
paragraph  may  be  granted  by  the 
appropriate  District  Director  only  for  the 
first  year  the  audited  financial 
statements  are  required.  Beyond  such 
first  year,  only  the  AA/MSB&COD  may 
waive  this  requirement  for  good  cause 
shown  by  the  Program  Participant. 

(ii)  Circumstances  where  waivers  of 
audited  financial  statements  may  be 
granted  include,  but  are  not  limited  to, 
the  following:  (A)  the  concern  has  an 
unexpected  increase  in  sales  towards 
the  end  of  its  fiscal  year  that  creates  an 
unforeseen  requirement  for  audited 
statements;  (B)  the  concern 
unexpectedly  experiences  severe 
financial  difficulties  which  would  make 
the  cost  of  audited  financial  statements 
a  particular  burden:  and  (C)  the  concern 
has  been  an  8(a)  Program  Participant 
less  than  12  months. 

(2)  Program  Participants  with  actual 
gross  annual  receipts  of  $1,000,000  to 
$4,999,999  shall  submit  to  SBA 
reviewed  annual  financial  statements 
prepared  by  a  licensed  independent 
public  accountant  (as  defined  in  part 
107,  Appendix  I,  ^  II.  B)  within  90  days 
after  the  close  of  concern’s  fiscal  year. 

(3)  Program  Participants  with  actual 
gross  annual  receipts  of  less  than 
$1,000,000  shall  submit  to  SBA  an 
annual  statement  prepared  in-house  or 
compilation  statement  prepared  by  a 
licensed  independent  public  accoimtant 
(as  defined  in  part  107,  Appendix  I,  ^ 

II.  B),  verified  as  to  accuracy  by  an 
authorized  officer,  partner,  or  sole 
proprietor  of  the  8(a)  concern,  by 
signature  and  date,  within  90  days  after 
the  close  of  the  concern’s  fiscal  year. 

(4)  Any  audited  financial  statements 
submitted  to  SBA  pursuant  to 

§  124.501(c)  shall  ^  prepared  in 
accordance  with  Generally  Accepted 
Accovmting  Principles  and  reflect  the 
independent  public  accountant’s 
opinion. 

(5)  While  financial  statements  need 
not  be  submitted  until  90  or  120  days 
after  the  close  of  an  8(a)  concern’s  fiscal 
year,  depending  on  the  receipts  of  the 


concern,  every  8(a)  concern  must  submit 
a  final  sales  report  signed  by  the  CEO 
or  President  to  SBA  within  10  working 
days  of  the  end  of  its  fiscal  year  in  order 
for  SBA  to  determine/verify  the 
concern’s  size  for  8(a)  contract  awards 
and  compliance  with  competitive 
business  mix  targets.  This  report  must 
show  a  breakdown  of  8(a)  and  non-8(a) 
sales. 

(6)  Audited  or  reviewed  annual  and/ 
or  quarterly  statements  may  be  required 
when  SBA  determines  it  is  necessary  to 
obtain  a  more  thorough  verification  of  a 
concern’s  assets,  liabilities,  income  and/ 
or  expenses,  or  to  determine  the 
concern’s  capacity  to  perform  a  specific 
8(a)  contract. 

(7)  The  requirements  for  submitting 
financial  statements  also  apply  to  8(a) 
joint  venture  agreements. 

50.  The  following  new  §  124.611 
would  be  added  to  read  as  follows: 

§  1 24.61 1  Availability  of  Small 
Disadvantaged  Business  status  decisions. 

(a)  Any  SDB  status  decision  issued 
piursuant  to  §  124.609  or  §  124.610  of 
these  regulations  shall 

(1)  be  made  available  to  the  protester, 
the  protested  party,  the  contracting 
officer,  and  all  other  peirties  to  the 
proceeding  in  full  text;  and 

(2)  be  published  in  fiill  text  in  SBA’s 
law  library,  409  3rd  Street,  SW.,  7th 
Floor,  Washington,  DC,  20416,  and  be 
made  available  for  inspection  upon 
request. 

(b)  Any  SDB  status  decision  shall 
include  findings  of  fact  and  conclusions 
of  law,  with  specific  reasons  supporting 
such  findings  and  conclusions,  upon 
each  material  issue  of  fact  emd  law  of 
decisional  significance  regarding  the 
disposition  of  the  case. 

Dated:  July  28, 1994. 

Erskine  B.  Bowles, 

Administrator. 

(FR  Doc.  94-21217  Filed  8-29-94;  8:45  am| 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFR  Ch.l 

[Summary  Notice  PR-94-18] 

Petition  for  Rulemaking;  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  Issued 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT, 

ACTION:  Notice  of  petitions  for 
rulemaking  received  and  of  dispositions 
of  prior  petitions. 


SUMMARY:  Pursuant  to  FAA’s  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  mlemaldng  (14  CFR  part  11),  this 
notice  contains  a  summary  of  certain 
petitions  requesting  the  initiation  of 
rulemaking  procedures  for  the 
amendment  of  specified  provisions  of 
the  Federal  Aviation  Regulations  and  of 
denials  or  withdrawals  of  certain 
petitions  previously  received.  The 
purpose  of  this  notice  is  to  improve  the 
public’s  awareness  of,  and  participation 
in,  this  aspect  of  FAA’s  regulatory 
activities.  Neither  publication  of  this 
notice  nor  the  inclusion  or  omission  of 
information  in  the  summary  is  intended 
to  affect  the  legal  status  of  any  petition 
or  its  final  disposition. 

DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
October  31, 1994. 

ADDRESSES:  Send  comments  on  any 
petition  in  triphcate  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Counsel,  Attn:  Rules  Docket  No. 

'  800  Independence  Avenue, 

SW.,  Washington,  DC  20591. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-200),  Room  915G, 
FAA  Headquarters  Building  (FOB  lOA), 
800  Independence  Avenue  SW., 
Washington,  DC  20591;  telephone  (202) 
267-3132. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  D.  Michael  Smith,  Office  of 
Rulemaking  (ARM-1),  Federal  Aviation 
Administration,  800  Independence 
Avenue  SW.,  Washington,  DC  20591; 
telephone  (202)  267-7470. 

Tnis  notice  is  published  pursuant  to 
paragraphs  (b)  and  (f)  of  §  11.27  of  part 
11  of  the  Federal  Aviation  Regulations 
(14  CFR  part  11). 

Issued  in  Washington,  DC.,  on  August  24, 
1994. 

Donald  P.  Byrne, 

Assistant  Chief  Counsel  for  Regulations. 

Petitions  for  Rulemaking 

Docket  No.:  27617 
Petitioner:  Mr.  Danilo  Floreani 
Regulations  Affected:  14  CFR  61.197 
Description  oj  Rulechange  Sought:  To 
allow  a  Certified  Flight  Instructor 
renewal  to  be  granted  to  a  military 
pilot  with  a  favorable  record  of 
instruction,  or  to  a  military  flight 
examiner. 

Petitioner’s  Reason  for  the  Request:  The 
petitioner  states  that  there  is  no 
provision  for  renewal  of  the  CFI 
certificate  based  on  instruction  given 
during  military  operations.  The 
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petitioner  further  states  that  the  FARs 
are  clear  in  referring  to  the  practices 
of  “company”  check  airmen,  but 
make  no  distinction  between  check 
airmen  for  the  airline  industry  and 
check  airmen  for  the  military.  The 
petitioner  feels  that  the  military 
aviation  experience  is  credible, 
professional,  and  respected  in  the 
aviation  industry  and  should  be 
acknowledged  with  full  credit. 

Docket  No.:  27830 

Petitioner:  Aircraft  Owners  and  Pilots 
Association 

Sections  of  the  FAR  Affected:  14  CFR 
43,15(c),  65.85,  65.87, 65.95(a)(2},  and 
91.409(a) 

Description  of  Rulechange  Sought:  To 
establish  an  alternative  or  parallel 
path  for  aircraft  inspection  that  v/ould 
extend  the  existing  annual  inspection 
requirement  to  2  years  or  200  hours, 
whichever  comes  first,  for  all  aircraft 
in  non-commercial  service  for  whom 
such  a  program  would  be 
advantageous.  Additionally,  the 
petitioner  proposes  that  all  such 
aircraft  engag^  in  the  biennial 
ins]}ection  program  would  be  subject 
to  a  periodic,  clearly  defined, 
mandatory  field  service  and  be 
returned  to  service  by  £in 
appropriately  rated  Aviation 
Maintenance  Technician  at  intervals 
not  to  exceed  the  lesser  of  50  flight 
hours  or  6  calendar  months.  Operators 
who  typically  fly  their  aircraft  more 
than  200  hours  in  a  2  year  period  for 
whom  this  proposed  diange  would 
not  most  likely  be  economically 
advantageous,  could  continue  to 
operate  under  the  annual  inspeertion 
program  currently  prescribed  to 
operate  imder  the  annual  inspection 
program  currently  prescribed  under 
§  91.409(a). 

Petitioner’s  Reason  for  the  Request:  The 
petitioner  believes  that  the  existing 
mandatory  annual  inspection  interval 
does  not  adequately  address  the  true 
maintenance  needs  of  the  general 
aviation  fleet  and,  in  its  view, 
misdirects  millions  of  maintenance 
dollars  annually.  The  petitioner 
further  believes  that  tailoring  the 
regulatory  maintenance  and 
inspection  requirements  to  better  suit 
the  needs  of  general  aviation,  as 
proposed  by  its  petition,  would 
enhance  aviation  safety,  better 
preserve  the  general  aviation  fleet 
through  improved  ongoing 
maintenance,  and  save  aircraft  owners 
a  percentage  of  the  onerous  cost  of 
annual  inspections. 

(PR  Doc.  94-21382  Filed  8-29-94;  8:45  am) 
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14  CFR  Part  39 

[Docket  No.  94-NM-94-AD1 

Airworthiness  Directives;  Airbus  Modei 
A320  Series  Airpianes 

AGENCY:  Federal  Aviation 
Administration.  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AO)  that  is  applicable  to 
certain  Airbus  Model  A320  series 
airplanes.  This  proposal  would  require 
repetitive  inspections  to  verify  proper 
installation  of  the  plain  bushings  of  the 
upper  and  lower  connection  links  on 
the  forward  and  aft  passenger/crew 
doors,  and  correction  of  discrepancies, 
if  necessary.  This  proposal  would  also 
require  replacement  of  the  shouldered 
bushing  on  the  locking  mechanism  with 
a  new  oversized  bushing,  which  would 
terminate  the  repetitive  inspection 
requirements.  This  proposal  is 
prompted  by  a  report  that,  during  an 
emergency  evacuation  of  in-service 
airplanes,  the  left  aft  passenger/crew 
door  jammed  against  the  fuselage 
structure  in  a  nearly  closed  position  due 
to  bushing  migration.  The  actions 
sp>ecified  by  the  proposed  AD  are 
intended  to  prevent  jamming  of  the 
passenger/crew  door,  which  could  delay 
or  imp^e  the  evacuation  of  passengers 
during  an  emergency. 

DATES:  Conunents  must  be  received  by 
October  25, 1994. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention;  Rules  Docket  No.  94-NM- 
94-AD,  1601  Lind  Avenue,  SW., 

Renton,  Washington  98055—4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Airbus  Industrie,  1  Rond  Point  Maurice 
Bellonte,  31707  Blagnac  Cedex,  France. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton,  Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  Slotte,  Aerospace  Engineer, 
Standardization  Bran^,  ANM-113, 
FAA.  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton. 
Washington  98055—4056;  telephone 
(206)  227-2797;  fax  (206)  227-1320. 


SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  Invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  commimications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  projmsed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  “Comments  to 
Docket  Number  94-NM-94-AD,”  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
94-NM-94-AD,  1601  Lind  Avenue, 

SW.,  Renton,  Washington  98055—4056. 

Discussion 

The  Direction  Generale  de  I'Aviation 
Civile  (EIGAC),  which  is  the 
airworthiness  authority  for  France, 
recently  notified  the  FAA  that  an  unsafe 
condition  may  exist  on  certain  Airbus 
Model  A320  series  airplanes.  The  DGAC 
advises  that,  during  an  emergency 
evacuation  of  an  in-service  airplane,  the 
left  aft  passenger/crew  door  jammed 
against  the  fuselage  structure  in  a  nearly 
closed  position.  Investigation  revealed 
the  bushing  of  the  lower  connection  link 
had  migrated.  The  cause  of  this 
migration  has  been  attributed  to  the 
seizing  of  the  upper  locking  hook  into 
its  bronze  bushing  hem  the  frame 
segment  at  the  level  of  the  door  lifting 
bellcranks.  This  condition,  if  not 
corrected,  could  result  in  jamming  of 
the  passenger/crew  door,  which  could 
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dnlay  or  imptede  the  evacuaticm  of 
passengers  during  an  emergency. 

Airbus  has  issued  Service  Bulletin 
A32(>-52-1047,  dated  April  25. 1994,  , 
which  describes  procedures  for: 

1.  Performing  repetitive  detailed 
visual  inspections  to  verify  proper 
installation  of  the  plain  bushings  of  the 
upper  and  lower  connection  links  on 
the  forward  and  aft  passenger/crew 
doors; 

2.  Removing  the  passenger/crew  door 
and  inspecting  the  bushings  to  detect 
damage,  if  any  bushing  has  migrated; 

3.  Reinstalbng  the  bushing,  if  the 
bushing  housings  are  not  damaged;  and 

4.  Reaming  the  door  structure  and 
installing  an  oversize  shouldered 
bushing,  if  any  bushing  housing  is 
damaged;  and  repairing  the  bushing 
housing,  if  damage  is  not  completely 
removed. 

Airbus  has  also  issued  Service 
Bulletin  A320-52-1027.  Revision  3, 
dated  December  10, 1993,  which 
describes  procedures  for  replacing  the 
shouldered  bushing  on  the  locking 
mechanism  with  a  new  oversized 
bushing,  which  will  prevent  jamming  of 
thepassenger/crew  door. 

The  DGAC  classified  these  service 
bulletins  as  mandatory  and  issued 
French  Airworthiness  Directive  93-207- 
0481B),  dated  December  8. 1993,  in 
order  to  assure  the  continued 
airworthiness  of  these  airplanes  in 
France. 

This  airplane  model  is  manufactured 
in  France  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  §  21.29  of  the  Federal 
Aviation  Regulations  (14  CFR  21.29) 
and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  DGAC  has  kept  the  FAA  informed 
of  the  situation  described  above.  The 
FAA  has  examined  the  findings  of  the 
E)GAC,  reviewed  all  available 
information,  and  determined  that  AD 
action  is  necessary  for  products  of  this 
type  design  that  are  certificated  for 
operation  in  the  United  States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
repetitive  detailed  visual  inspections  to 
verify  proper  installation  of  the  plain 
bushings  of  the  upper  and  lower 
connection  links  on  the  forw’ard  and  aft 
passenger/crew  doors,  and  correction  of 
discrepancies,  if  necessary.  The 
proposed  AD  would  also  require 
replacement  of  the  shouldered  bushing 
on  the  locking  mechanism  with  a  new 
oversized  bushing,  which  would 
terminate  the  repetitive  inspection 
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requirements.  The  actions  would  be 
required  to  be  accomplished  in 
accordance  with  the  service  bulletins 
described  previously.  Correction  of 
certain  discrepancies  would  be  required 
to  be  accomplished  in  accordance  with 
a  method  approved  by  the  FAA. 

The  FAA  estimates  that  99  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD.  It  would  take 
approximately  72  work  hours  per 
airplane  to  accomplish  the  proposed 
modification  at  an  average  labor  rate  of 
$55  per  work  hour.  Required  pails 
would  be  supplied  by  the  manufacturer 
at  no  cost  to  the  operators.  Based  on 
these  figures,  the  total  cost  impact  of  the 
modification  proposed  by  this  AD  on 
U.S.  operators  is  estimated  to  be 
$392,040,  or  $3,960  per  airplane. 

It  would  take  approximately  6  work 
hours  per  airplane  to  accomplish  the 
proposed  inspection  at  an  average  labor 
rate  of  $55  per  work  hour.  Based  on 
these  figures,  the  total  cost  impact  of  the 
inspection  proposed  by  this  AD  on  U.S. 
operators  is  estimated  to  be  $32,670,  or 
$330  per  airplane. 

Based  on  the  above  figures,  the  total 
cost  impact  of  the  inspection  and 
modification  proposed  by  this  AD  on 
U.S.  operators  is  estimated  to  be 
$424,710,  or  $4,290  per  airplane. 

The  total  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
pow'er  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612, it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify^at  this  proposed  regulation  |1) 
is  not  a  “significant  regulatory  action” 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule”  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  Felmiary  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
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location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49  U.S.Q  106(g);  and  14  CFR 
11.89. 

§39.13  [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive; 

Airbus  Indiistrie:  Docket  94-NM-94-AD. 

Applicability:  Mode]  A320  series  airplanes 
on  which  Airbus  Modification  22422 
(reference  Airbus  Service  Bulletin  A320-52- 
1027)  has  not  been  installed,  certificated  in 
any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  jamming  of  the  passenger/rrew 
door,  which  could  delay  or  impede  the 
evacuation  of  passengers  during  an 
emergency,  accompli  the  following: 

(a)  Within  450  flight  hours  after  the 
effective  date  of  this  AD,  perform  a  detailed 
visual  inspection  to  verify  proper  installation 
of  the  plain  bushings  of  the  upper  and  lower 
connection  links  on  the  forward  and  aft 
passenger/crew  doors.  In  accordance  with 
Airbus  Service  Bulletin  A320-52-1047, 
dated  April  25,1994. 

(1)  If  bushings  are  installed  properly, 
repeat  the  inspection  thereafter  at  intervals 
not  to  exceed  900  flight  hours  until  the 
modification  required  by  paragraph  (b)  of  this 
AD  is  accomplished. 

(2)  If  any  bushing  hcis  migrated,  prior  to 
further  flight,  remove  the  passenger/crew 
door  and  visually  inspect  the  bushing  to 
detect  damage,  in  accordance  with  the 
ser\'ice  bulletin. 

(i)  If  the  bushing  housings  are  not 
damaged,  prior  to  further  flight,  reinstall  the 
bushing  in  accordance  with  the  serv  ice 
bulletin.  Repeat  the  detailed  visual 
inspections  thereafter  at  intervals  not  to 
exceed  450  flight  hours  until  the 
modification  required  by  paragraph  (b)  of  this 
AD  is  accomplished. 

(ii)  if  any  bushing  housing  is  damaged, 
prior  to  further  flight,  ream  the  door  structure 
and  install  an  oversize  shouldered  bushing, 
in  accordanc'e  with  the  service  bulletin.  If  the 
damage  is  not  completely  removed  after 
reaming,  prior  to  further  flight,  repair  the 
bushing  housing  in  accordaixxi  with  a 
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method  approved  Ly  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate. 

(b)  Within  3,500  flight  hours  after  the 
effective  date  of  this  AD,  replace  the 
shouldered  bushing  on  the  locking 
mechanism  with  a  new  oversized  bushing 
(Kit  No.  521027A02),  in  accordance  with 
Airbus  Service  Bulletin  A320-52-1027, 
Revision  2,  dated  February  18, 1993,  or 
Revision  3,  dated  December  10, 1993. 
Accomplishment  of  this  modification 
constitutes  terminating  action  for  the 
repetitive  inspection  requirements  of  this 
AD. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  conunents  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch. 
ANM-113. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  §§  21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  August 
24,  1994. 

N.B.  Martenson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

[FR  Doc.  94-21362  Filed  8-29-94;  8:45  am| 
BILLING  CODE  4910-13-U 


14  CFR  Part  39 

[Docket  No.  94-NM-91-A0] 

Airworthiness  Directives;  Boeing 
Model  767  Series  Airplanes  Equipped 
With  Off-Wing  Escape  Slides 

agency:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Boeing  Model  767  series 
airplanes.  This  proposal  would  require 
replacement  of  the  currently  installed 
door  opening  actuators  of  the  emergency 
off-wing  escape  system  with  new, 
improved  actuators.  This  proposal  is 
prompted  by  reports  indicating  that  the 
requirements  of  a  previously  issued  AD 
do  not  adequately  preclude  leakage  from 
these  actuators.  The  actions  specified  by 
the  proposed  AD  are  intended  to 


prevent  failure  of  the  escape  slide  to 
deploy,  which  could  delay  and  possibly 
jeopardize  successful  emergency 
evacuation  of  sm  eurplane. 

DATES:  Conunents  must  be  received  by 
October  24, 1994. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  94-NM- 
91-AD,  1601  Lind  Avenue,  SW., 

Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  serv'ice  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
OEA,  Inc.,  P.O.  Box  100488,  Denver, 
Colorado  80250;  and  Boeing 
Commercial  Airplane  Group,  P.O.  Box 
3707,  Seattle,  Washington  98124-2207. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton,  Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jayson  Claar,  Aerospace  Engineer, 
Airft’ame  Branch,  ANM-120S,  FAA, 
Transport  Airplane  Directorate,  Seattle 
Aircraft  Certification  Office,  1601  Lind 
Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (206)  227-2784; 
fax  (206)  227-1181. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  oif  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Conunents  are  specifically  invited  on 
the  overall  regulatory,  economic,  * 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 


postcard  on  which  the  following  i 

statement  is  made;  “Comments  to 
Docket  Number  94-NM-91-AD.”  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter.  Availability 
ofNPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
94-NM-91-AD,  1601  Lind  Avenue, 

SW.,  Renton,  Washington  98055—4056. 
Discussion 

On  July  15, 1992,  the  FAA  issued  AD 
92-16-17,  amendment  39-8327  (57  FR 
47987,  October  21, 1992),  applicable  to 
certain  Boeing  Model  747  and  Model 
767  series  airplanes.  That  AD  requires 
repetitive  inspections  (weighing 
program)  of  the  door  opening/snubbing 
actuators  of  the  escape  system  (for 
Model  747  series  airplanes)  and  the 
door  opening/snubbing  actuators  of  the 
off-wing  escape  slide  (for  Model  767 
series  airplanes),  and  modification  of 
the  door  latching  mechanism  of  the 
escape  slide  compartment. 

Since  the  issuance  of  that  AD,  the 
FAA  has  received  a  report  from  an 
operator  of  Model  767  series  airplanes 
that  several  actuators  leaked  following 
accomplishment  of  the  modification 
procedures  required  by  AD  92-16-17. 
Therefore,  the  FAA  has  determined  that 
the  modification  requirements  of  AD 
92-16-17  do  not  adequately  preclude 
leakage  from  these  actuators. 

Additionally,  this  operator  also 
reported  that,  during  subsequent 
inspections  (weighing  program)  of  these 
actuators,  the  weight  in  several 
actuators  increased  firom  the  original 
weight  measured  during  the  initial 
inspection  (weighing  program)  required 
by  AD  92-16-17.  Therefore,  the  FAA 
finds  that  the  inspection  requirements 
of  AD  92-16-17  cannot  reliably 
determine  the  fluid  level  of  these 
actuators  by  the  weighing  program. 

Further,  since  the  issuance  of  AD  92- 
16-17,  the  manufacturer  has  developed 
a  new,  improved  actuator  for  Model  767 
series  airplanes.  These  new  actuators 
are  not  fluid-filled.  The  old  actuators 
were  fluid-filled  and  had  a  tendency  to 
leak,  which  caused  the  actuator  to  fail. 

Failure  of  the  door  opening/ snubbing 
actuator,  if  not  corrected,  could  result  in 
the  escape  slide  failing  to  deploy,  which 
could  delay  and  possibly  jeopardize  the 
successful  emergency  evacuation  of  an 
airplane. 

The  FAA  has  reviewed  and  approved 
Boeing  Service  Bulletin  767-25-0216, 
dated  February  3, 1994,  which  describes 
procedures  for  replacement  of  currently 
installed  door  opening  actuators  of  the 
off-wing  emergency  escape  system  with 
new,  improved  actuators. 
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Since  an  unsafe  condition  has  been 
identiHed  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  replacement  of  the  currently 
installed  door  opening  actuators  of  the 
emergency  off-wing  escape  system  on 
Model  767  series  airplanes  with  new, 
improved  actuators.  The  actions  would 
be  required  to  be  accomplished  in 
accordance  with  the  service  bulletin 
described  previously. 

The  requirements  of  AD  92-16-17  to 
inspect  the  door  opening/snubbing 
octuatm^  of  the  oft-wing  escape  slide, 
and  modify  and  inspect  the  door 
latching  mechanism  of  the  escape  slide 
compartment  of  Model  767  series 
airplanes  have  been  retained  in  this 
proposaL  However,  accomplishment  of 
the  proposed  actuator  replaceiTvent 
would  constitute  terminating  action  for 
those  rtHpjirements.  Accordingly,  the 
FAA  will,  in  a  separate  rulem^irrg 
aciion,  revise  AD  92-16-17  to  renrove 
these  requirements  for  Model  767  series 
airplanes  from  that  AD. 

There  are  approximately  460  Boeiitg 
Model  767  series  airplanes  of  the 
affected  design  in  the  worldwide  fleet. 
The  FAA  estimates  that  173  airplanes  of 
U.S.  registry  would  be  affected  by  this 
propos^  AD. 

The  inspections  and  modification 
currently  required  by  AD  92-16-17,  and 
retained  in  this  proposal,  take 
approximately  12  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $55  per  work  hour. 

Required  parts  cost  approximately  $510 
per  airplana  Based  on  these  figures,  the 
total  cost  impact  of  these  inspections 
and  modification  on  U.S.  operators  is 
estimated  to  be  $146,250.  or  $1,170  per 
airolane. 

The  proposed  replacement  would  lake 
approximately  2  work  hours  per 
airplane  at  an  average  labor  rate  of  $55 
per  work  hour.  Required  parts  would 
cost  approximately  $6,400  per  airplane. 
Based  on  these  figures,  the  total  cost 
impact  of  the  proposed  replacement  on 
U.S.  operators  is  estimated  to  be 
$1,126,230,  or  $6,510  per  airplane. 

The  total  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operatm  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  woukf 
accomplish  those  acdons  in  the  future  if 
this  AD  were  not  adopted. 

The  FAA  recognizes  that  the 
obligaticm  to  maintain  aircraft  in  an 
airworthy  condition  is  vital,  but 
sometimes  expensive.  Because  AD‘s 
require  specific  actions  to  address 
specific  unsafe  conditions,  they  appear 
to  impose  costs  that  would  not 
otherwise  be  home  by  operators. 


Ho\vever.  because  of  the  general 
obligation  of  operators  to  maintain 
aircraft  in  an  airworthy  condition,  this 
appearance  is  deceptive.  Attributing 
those  costs  solely  to  the  issuance  of  this 
AD  is  unrealistic  because,  in  the  intere5rt 
of  maintaining  safe  aircraft,  most 
prudent  operators  would  accomplish 
the  required  actions  even  if  they  were 
not  retired  to  do  so  by  the  AD. 

A  full  cost-benefit  analysis  has  not 
been  accomplished  for  this  proposed 
AD.  As  a  matter  of  law,  in  order  to  be 
airworthy,  an  aircraft  must  conform  to 
its  type  design  and  be  in  a  condition  for 
safe  operation.  The  type  design  is 
approved  only  after  the  FAA  makes  a 
determination  that  it  complies  with  all 
applicable  airworthiness  requirements. 

In  adopting  and  maintaining  those 
requirements,  the  FAA  has  already 
made  the  determination  that  they 
establish  a  level  of  safety  that  is  cost- 
beneficial.  When  the  FAA,  as  in  this 
proposed  AD,  makes  a  finding  of  an 
unsafe  condition,  this  means  that  this 
cost-beneficial  level  of  safety  is  no 
longer  being  achieved  and  that  the 
proposed  actions  are  necessary  to 
restore  that  level  of  safety.  Because  this 
level  of  safety  has  already  been 
determined  to  be  cost-beneficial,  a  full 
cost-benefit  analysis  for  this  proposed 
AD  would  be  redundant  and 
unnecessary. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effetis 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  ammig  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  detennined  that  this 
proposal  would  not  have  sufficient 
federalism  implicatiorts  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  “significant  regulatory  action’* 
under  Executive  Order  12866;  (2)  is  not 
a  “significant  rule”  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26. 1979);  and  (3)  if 
prcNiiulgated.  will  not  have  a  significant 
economic  imped,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatmy 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  ftxr  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  uitder  the  caption 
“ADDRESSES.  ** 

List  of  Sul^ccts  in  14  CFR  Part  39 
Air  transportation.  Aircraft.  Aviation 
safety,  Safe^. 


The  Proposed  Amendment 
Accordingly,  pitrsuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  US.C  App.  1354(a),  1421 
and  1423;  49  U.S.C.  106(g>.  and  >4  TFR 
11.89. 

§39.13  (Amended) 

2.  Jiettion  39.13  is  amended  by  adding  the 
following  new  airworthines*  directive; 

Boeing:  Docket  94-NM-91-AD. 

AppticabUity:  Model  767  series  airpia.nes 
equipped  with  ofl-wing  escape  slides, 
certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  escape  slide  to 
deploy,  which  could  dtday  and  possibly 
jeopardize  successful  emergency  evacuatiim 
of  an  airplane,  accomplish  the  following: 

(a)  Within  18  months  after  November  25, 
1992  (the  effective  date  of  AD  92-16-17, 
amendment  39-8327),  inspect  the  off-wing 
escape  slide  door  opening/snubbing  actuators 
in  accordance  with  OEA  Service  Bulletin 
3092100-25-002,  dated  luly  26, 1991.  Rtipeat 
this  inspection  thereafter  at  intervals  not  to 
exceed  20  months  until  the  replacement 
required  by  paragraph  (c)  is  accomplished. 

For  operators  that  have  previously 
accomplished  this  inspection  in  accordance 
with  AD  92-16-17:  This  paragraph  requires 
that  the  next  scheduled  inspectioQ  be 
performed  within  20  months  after  the  la.st 
inspection  performed  In  accordance  with 
paragraph  (bKl)  of  AD  92-16-17 

(b)  Within  18  morrths  after  November  25, 
1992  (the  effective  date  of  AD  92-16-17, 
amendment  39-8327),  inspect  aitd  modify 
the  escape  slide  compartment  door  latching 
mechanism  lu  accordance  with  Boeii^  Ak^ 
Service  Bulletin  767-25A0174.  dated  August 
15. 1991.  Accomplishment  of  the  actions 
required  by  this  paragraph  prior  to  the 
effective  date  of  this  AD  terminates  the 
actions  required  by  paragraph  (bK2)  of  AD 
92-16-17. 

(c)  Within  2  years  after  the  effective  date 
of  this  AD.  replace  the  currently  installed 
door  opening  actuator  of  the  emergency  off- 
wing  escape  system  with  a  new,  imprtwed 
actuator,  in  accordance  with  Boeing  Servici' 
Bulletin  767-25-0216,  dated  February  3, 
1994.  Accomplishment  of  this  replacement 
terminates  the  repetitive  Inspection 
requirements  of  paragraph  fa)  of  this  AD. 

(d)  As  of  2  years  after  the  effective  date  of 
this  AD.  ooly  door  opening  actuators  of  the 
emergency  off-wing  escape  system  having 
OEA  part  number  5262100  (Boeing  part 
number  5416T20&-12]  shall  be  in.stalled  on 
any  airplane. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  thne  that 
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provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (AGO),  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  AGO. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  AGO. 

(fi  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  August 
23, 1994. 

Darrell  M.  Pederson, 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 

[FR  Doc.  94-21293  Filed  8-29-94:  8:45  am] 
BILUNG  CODE  4910-13-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Social  Security  Administration 

20  CFR  Parts  404  and  422 

RIN  0960-AD70 

Wage  Reports  and  Pension 
Information 

agency:  Social  Security  Administration, 
HHS. 

ACTION:  Proposed  rules. 

SUMMARY:  We  are  proposing  to  update 
our  rules  on  the  need  for  and  use  of 
employer  identification  numbers  and  on 
processing  reports  of  wages  provided 
annually  by  employers  to  the  Social 
Security  Administration  (SSA).  In 
addition,  we  are  proposing  to  add  to  our 
rules  the  procedures  we  have  for 
maintaining  and  providing  information 
we  receive  from  employers  on  deterred 
vested  pension  benefits. 

OATES:  Your  comments  will  be 
considered  if  we  receive  them  no  later 
than  October  31,  1994. 

ADDRESSES:  Comments  should  be 
submitted  in  wTiting  to  the 
Commissioner  of  Social  Security, 
Department  of  Health  and  Human 
Services,  P.O.  Box  1585,  Baltimore,  MD 
21235,  sent  by  telefax  to  (410)  966- 
0869,  or  delivered  to  the  Office  of 
Regulations,  Social  Security 
Administration,  3-B-l  Operations 
Building,  6401  Security  Boulevard, 
Baltimore,  MD  21235,  between  8  a.m. 
and  4:30  p.m.  on  regular  business  days. 
Comments  received  may  be  inspected 
during  these  same  hours  by  making 


arrangements  with  the  contact  person 
shown  below. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jack  Schanberger,  Legal  Assistant,  3-B- 
1  Operations  Building,  6401  Security 
Boulevard,  Baltimore,  MD  21235,  (410) 
965-8471.  The  electronic  file  of  this 
document  is  available  of  the  Federal 
Bulletin  Board  (FBB)  at  9:00  on  the  date 
of  publication  in  the  Federal  Register. 

To  download  the  file,  modem  dial  (202) 
512-1387.  The  FBB  instructions  will 
explain  how  to  down  load  the  file  and 
the  fee.  This  file  is  in  WordPerfect  and 
will  remain  on  the  FBB  during  the 
comment  period. 

SUPPLEMENTARY  INFORMATION: 

Employer  Identification  Numbers 

SSA  maintains  a  record  of  the  wages 
and  self-employment  income  of  each 
individual.  The  record  includes 
earnings  covered  under  title  II  of  the 
Social  Security  Act  (the  Act),  earnings 
covered  under  title  XVIII  of  the  Act,  and 
earnings  not  covered  under  the  Act.  The 
record  is  identified  by  the  individual’s 
social  security  number.  Wages  posted  to 
an  individual’s  record  are  based  on 
wage  reports  submitted  to  SSA  emd  the 
Internal  Revenue  Service  (IRS)  by 
employers.  IRS  regulations  at  26  CFR 
31.6011(a)-l  require  an  employer  to  file 
employment  tax  returns  with  IRS  each 
year  and  IRS  regulations  at  26  CFR 
31.6051-2  and  31.6091-l(d)  require  an 
employer  to  file  wage  reports  with  SSA 
each  year.  These  requirements  are  also 
explained  on  wage  reporting  forms  and 
in  related  instructions  issued  by  SSA 
and  IRS.  To  help  account  for  these 
returns  and  reports,  IRS  assigns  an 
employer  identification  number  (EIN)  to 
every  employer.  However,  SSA  will 
assign  a  special  identification  number  to 
one  or  more  political  subdivisions  of  a 
State  which  submits  a  modification  to 
its  coverage  agreement  with  the 
Secretary  of  Health  and  Human  Services 
(HHS)  under  section  218  of  the  Act. 
These  numbers  are  assigned  only  for 
State  bookkeeping  purposes  unless 
coverage  is  extended  to  periods  prior  to 
1987.  Then,  the  special  number  will  be 
assigned  and  used  for  reporting  the  pre- 
1987  wages  to  SSA.  The  special  number 
will  also  be  assigned  to  an  interstate 
instrumentality  if  pre-1987  coverage  is 
obtained. 

Annual  Wage  Reporting 

Section  232  of  the  Act,  42  U.S.C.  432, 
was  added  by  section  8  of  Public  Law 
94-202.  Section  8  is  cited  as  the 
“Combined  Old-Age,  Survivors,  and 
Disability  Insurance-Income  Tax 
Reporting  Amendments  of  1975.’’ 
Section  232  provides  authority  for  the 


Secretary  of  the  Treasury  and  the 
Secretary  of  HHS  to  make  available  such 
documents  that  are  agreed  upon  as 
being  necesseury  for  processing 
information  contained  in  returns 
required  by  the  Internal  Revenue  Code 
and  by  IRS  regulations.  Under  this 
authority  and  Pub.  L.  94-455  and  95- 
216,  SSA  and  IRS  have  entered  into  an 
Agreement  governing  the  manner  in 
which  employer  wage  reports  will  be 
processed.  Included  in  this  process  are 
the  wage  reports  which  employers  are 
required  to  file  annually  with  SSA.  As 
required  by  IRS  regulations  at  26  CFR 
301.6011-2,  employers  who  file  250  or 
more  wage  reports  per  year  must  file 
them  on  magnetic  media,  unless  the 
requirement  is  waived  by  IRS.  These 
proposed  regulations,  reflect  these 
requirements  for  filing  annual  wage 
reports  with  SSA  and  explain  how  SSA 
\vill  process  the  reports  and  reconcile 
reporting  errors  with  IRS,  employees, 
and  employers. 

Incorrect  Wage  Reports 

We  are  also  proposing  to  consolidate 
§§  422.115  and  422.120  to  include  in 
one  section  (proposed  §422.120)  our 
current  procedures  for  processing  wage 
reports,  submitted  to  us  by  employers, 
that  do  not  include  a  worker’s  social 
security  number  or  include  an  incorrect 
name  or  number.  The  existing 
regulations  provide  that  we  will  first 
contact  the  employer  for  the  missing 
information  or  correction.  However,  in 
the  proposed  regulation,  we  state  our 
current  procedure  which  is  to  attempt  to 
contact  the  employee  first.  Additionally, 
we  provide  that  we  may  return  to  the 
employer  a  wage  report  submittal  if  90 
percent  or  more  of  the  wage  reports  are 
unidentified  or  incorrectly  identified. 

We  also  explain  in  the  proposed 
§  422.120  that  we  will  inform  IRS  of  all 
wage  reports  filed  with  SSA  that  do  not 
include  the  required  social  security 
numbers.  IRS  may  then  assess  the 
employer  a  penalty  for  erroneous  report 
filing,  pursuant  to  the  authority 
provided  in  section  6721  of  the  Internal 
Revenue  Code,  26  U.S.C.  6721. 

Pension  Plan  Information 

Under  section  6057  of  the  Internal 
Revenue  Code,  26  U.S.C.  6057,  certain 
private  pension  plan  administrators 
must  file  with  the  IRS  annual  reports 
that  identify  individuals  who  separated 
from  plan  coverage  during  the  year  and 
still  have  a  right  to  future  retirement 
benefits.  In  addition,  this  provision  of 
the  Internal  Revenue  Code  provides  for 
transmitting  copies  of  the  annual  reports 
to  the  Secretary  of  HHS.  The  copies  are 
forwarded  to  SSA  and  transcribed  onto 
an  electronic  record  for  the  purpose  of 
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maintaining  the  pension  information 
which  SSA  musr provide  to  specified 
individuals,  as  explained  below. 

Section  1131  of  the  Act  requires  that 
whenever  the  Secretary  of  HHS  makes  a 
finding  of  fact  and  a  decision  as  to  the 
entitlement  of  an  individual  to  social 
security  or  medicare  benefits  under  title 
II  of  the  Act  or  is  requested  to  do  so,  the 
Secretary  must  transmit  to  the 
individual  any  information,  as  reported 
by  the  employer,  regarding  any  deferred 
vested  benefits  imder  a  private  pension 
plan.  In  these  proposed  rules,  we 
explain  how  we  administer  this 
provision. 

Regulatory  Procedures 
Executive  Order  12866 

We  have  consulted  with  the  Office  of 
Management  and  Budget  (OMB)  and 
determined  that  these  rules  do  not  meet 
the  criteria  for  a  significant  regulatory 
action  under  E.0. 12866.  Thus,  they 
were  not  subject  to  OMB  review. 

Regulatory  Flexibility  Act 

We  certify  that  these  proposed  rules 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  because  the  procedures  stated  in 
these  rules  are  already  in  effect  without 
having  caused  a  significant  impact. 
Therefore,  a  regulatory  flexibility 
analysis  as  provided  in  Public  Law  96- 
354,  the  Regulatory  Flexibility  Act,  is 
not  required. 

Paperwork  Reduction  Act 

These  proposed  rules  contain 
reporting  requirements  in  §§422.114  (e) 
and  (f)  and  422.120(a).  We  would 
normally  seek  approval  of  these 
requirements,  under  the  Paperwork 
Reduction  Act,  from  the  Office  of 
Management  and  Budget  (OMB).  We  are 
not  doing  so  in  this  situation  because 
we  already  have  clearance  from  OMB  to 
collect  this  information  using  forms 
SSA-L93,  95  and  97  (OMB  No.  0960- 
0432)  and  form  SSA-2765  (OMB  No. 
0960-0694). 

There  is  also  a  reporting  requirement 
in  §  422.122,  which  deals  with 
information  on  deferred  vested  pension 
benefits.  As  required  by  section  2(a)  of 
the  Paperwork  Reduction  Act  of  1980, 
44  U.S.C.  3504(h),  we  will  submit  a 
copy  to  OMB  for  its  review  of  this 
information  collection  requirement. 
Other  organizations  and  individuals 
desiring  to  submit  comments  on  these 
information  collection  requirements 
should  direct  them  to  the  Office  of 
Information  and  Regulatory  Affairs, 
OMB,  New  Executive  Office  Building, 
Room  3208,  Washington,  DC  20503, 
Attention:  Desk  Officer  for  HHS. 


Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  30  minutes  per  response.  This 
includes  the  time  it  will  take  to 
understand  what  is  needed,  gather  the 
necessary  facts,  and  provide  the 
information.  If  you  have  any  comments 
or  suggestions  on  this  estimate,  write  to 
the  Social  Security  Administration, 
ATTN:  Reports  Clearance  Officer,  1-A- 
21  Operations  Building,  Baltimore,  MD 
21235,  and  to  the  Office  of  Management 
and  Budget,  Paperwork  Reduction 
Project  (0960-ifelV),  Washington,  DC 
20503. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.802  Social  Security- 
Disability  Insurance;  93.803  Social  Security- 
Retirement  Insurance;  93.805  Social  Security- 
Survivors  Insurance) 

List  of  Subjects 

20  CFR  Part  404 

Administrative  practice  and 
procedure.  Blind,  Disability  benefits, 
Old-age,  survivors  and  disability 
insurance.  Reporting  and  recordkeeping 
requirements.  Social  Security. 

20  CFR  Part  422 

Administrative  practice  and 
procedure.  Freedom  of  information. 
Organization  and  functions 
(Government  agencies).  Social  Security. 

Dated:  June  27, 1994. 

Shirley  S.  Chafer, 

Commissioner  of  Sociai  Security. 

Approved:  August  24. 1994. 

Donna  E.  Shalala, 

Secretary  of  Health  and  Human  Services. 

For  the  reasons  set  out  in  the 
preamble,  we  are  proposing  to  amend 
subpart  M  of  part  404  and  subpart  B  of 
part  422  of  20  CFR  chapter  III  as 
follows: 

PART  404— FEDERAL  OLD-AGE, 
SURVIVORS  AND  DISABILITY 
INSURANCE  (1950-  ) 

1.  The  authority  citation  for  subpart  M 
of  part  404  continues  to  read  as  follows: 

Authority:  Secs.  205,  210,  218,  and  1102  of 
the  Social  Security  Act;  42  U.S.C.  405, 410, 
418,  and  1302;  sec.  12110  of  Public  Law  99- 
272, 100  Stat.  287;  sec.  9002  of  Public  Law 
99-509, 100  Stat.  1970. 

2.  Section  404.1220  is  amended  by 
revising  paragraphs  (a)  and  (e)  to  read  as 
follows: 

§404.1220  Identification  numbers. 

(a)  State  and  local  government.  When 
a  State  submits  a  modification  to  its 
agreement  with  the  Secretary  under 
section  218  of  the  Act,  SSA  will  assign 
a  special  identification  number  to  each 


political  subdivision  included  in  that 
modification.  SSA  will  inform  the  State 
of  the  special  identification  number(s) 
by  sending  a  Form  SSA-214-CD, 

"Notice  of  Identifying  Number,”  to  the 
State.  These  nmnbers  are  assigned  only 
for  State  bookkeeping  purposes  unless 
coverage  is  extended  to  periods  prior  to 
1987.  Then,  the  special  number  will  be 
assigned  and  used  for  reporting  the  pre- 
1987  wages  to  SSA.  The  special  number 
will  also  be  assigned  to  an  interstate 
instrumentality  if  pre-1987  coverage  is 
obtained  and  SSA  will  send  a  Form 
SSA-214-CD  to  the  interstate 
instrumentality  to  notify  it  of  the 
number  assigned. 

*  *  *  •  « 

(e)  Use.  For  wages  paid  prior  to  1987, 
the  employer  shall  show  the  appropriate 
SSA-issued  identifying  number, 
including  any  coverage  group  or  payroll 
record  unit  number,  on  records,  reports, 
returns,  and  claims  to  report  wages, 
adjustments,  and  contributions. 

PART  422— ORGANIZATION  AND 
PROCEDURES 

1.  The  authority  citation  for  subpart  B 
of  part  422  is  revised  to  read  as  follows: 

Authority:  Secs,  205,  232, 1102, 1131,  and 
1143  of  the  Social  Security  Act;  42  U.S.C. 

405,  432, 1302, 1320b-l,and  1320b-13. 

2.  Section  422.112  is  revised  to  read 
as  follows: 

§  422.1 1 2  Employer  Identification 
numbers. 

(a)  General.  Most  employers  are 
required  by  §  6109  of  the  Internal 
Revenue  Code  (26  U.S.C.  6109)  and  by 
Internal  Revenue  Service  (IRS) 
regulations  at  26  CFR  31.6011(b)-l  to 
obtain  an  employer  identification 
number  (EIN)  and  to  include  it  on  wage 
reports  filed  with  SSA.  A  sole  proprietor 
who  does  not  pay  wages  to  one  or  more 
employees  or  who  is  not  required  to  file 
any  pension  or  excise  tax  return  is  not 
subject  to  this  requirement.  To  apply  for 
an  EIN,  employers  file  Form  SS-4, 
"Application  for  Employer 
Identification  Number,”  with  the  IRS. 
For  the  convenience  of  employers.  Form 
SS-4  is  available  at  all  SSA  and  IRS 
offices.  Household  employers, 
agricultural  employers,  and  domestic 
corporations  which  elect  social  security 
coverage  for  employees  of  foreign 
subsidiaries  who  are  citizens  or 
residents  of  the  U.S.  may  be  assigned  an 
EIN  by  IRS  without  filing  an  SS-^. 

(b)  State  and  local  governments.  To 
facilitate  a  State’s  bookkeeping,  SSA 
will  assign  a  special  identification 
number  to  each  political  subdivision 
included  in  a  modification  to  the  State’s 
agreement  with  the  Secretary  under 
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section  218  of  the  Act.  These  numbers 
are  not  used  for  repenting  purposes 
unless  coverage  is  extwid^  to  periods 
prior  to  1987.  Then,  the  special  number 
will  be  assigned  and  used  for  reporting 
the  pre-1987  wages  to  SSA.  This  special 
number  will  also  be  assigned  to  an 
interstate  instrumentality  if  pre-1987 
coverage  is  obtained.  SSA  will  inform 
the  appropriate  State  or  interstate 
instrumentality  official  of  the  assigned 
number  by  sending  a  Form  SSA-214- 
CD,  "Notice  of  Identifying  Number.” 

3.  A  new  §422.114  is  added  to  read 
as  follows; 

§  422.1 1 4  Annual  wage  reporting  process. 

(a)  General.  Under  the  authority  of 
section  232  of  the  Act,  SSA  and  IRS 
have  entered  into  an  agreement  that  sets 
forth  the  manner  by  which  SSA  and  IRS 
will  ensure  that  the  processing  of 
employee  wage  reports  is  effective  and 
efficient.  Under  this  agreement, 
employers  are  instructed  by  IRS  to  file 
annual  wage  reports  with  SSA  on  paper 
Forms  W-2,  “Wage  and  Tax  Statement,” 
and  Forms  W-3,  “Transmittal  of  Income 
and  Tax  Statements,”  or  equivalent 
W-2  and  W-3  magnetic  media  reports. 
Special  versions  of  these  forms  for 
Puerto  Rico,  Guam,  American  Samoa, 
the  Virgin  Islands,  and  the 
Commonwealth  of  the  Northern  Mariana 
Islands  are  also  filed  with  SSA.  SSA 
processes  all  wage  reporting  forms  for 
updating  to  SSA’s  earnings  records  and 
IRS  tax  records,  identifies  employer 
reporting  errors  and  untimely  filed 
forms  for  IRS  penalty  assessment  action, 
and  takes  action  to  correct  any  reporting 
errors  identified,  except  as  provided  in 
paragraph  (c)  of  this  section.  SSA  also 
processes  Forms  W-3c,  "Transmittal  of 
Corrected  Income  Tax  Statement,”  and 
W-2c,  "Statement  of  Corrected  Income 
and  Tax  Amounts”  (and  their  magnetic 
media  equivalents)  that  employers  are 
required  to  file  with  SSA  when  certain 
previous  reporting  errors  are  discovered. 

(b)  Magnetic  media  reporting 
requirements.  Under  IRS  regulations  at 
26  CFR  301.eull-2,  employers  who  file 
250  or  more  W-2  wage  reports  per  year 
must  file  them  on  magnetic  media  in 
accordance  with  requirements  provided 
in  SSA  publications,  unless  IRS  grants 
the  employer  a  waiver.  Basic  SSA 
requirements  are  set  out  in  SSA’s 
Technical  Instruction  Bulletin  No.  4, 
“Magnetic  Media  Reporting.”  Special 
filing  requirements  for  U.S.  territorial 
employers  are  set  out  in  SSA  Technical 
Instruction  Bulletins  No.  5  (Puerto 
Rico),  No.  6  (Virgin  Islands),  and  No.  7 
(Guam  and  American  Samoa).  At  the 
end  of  each  year,  SSA  mails  these 
technical  instructions  to  employers  (or 
third  parties  who  file  wage  reports  on 


their  behalf)  for  their  use  in  filing  wage 
reports  for  that  year. 

(c)  Processing  late  and  incorrect 
magnetic  media  wage  transmittals.  If  an 
employer’s  transmittal  of  magnetic 
media  wage  reports  is  receiv^  by  SSA 
after  the  filing  due  date,  SSA  will  notify 
IRS  of  the  late  filing  so  that  IRS  can 
decide  whether  to  assess  penahies  for 
late  filing,  pursuant  to  section  6721  of 
the  Internal  Revenue  Code.  If  reports  do 
not  meet  SSA  processing  requirements 
(unprocessable  reports)  or  are  out  of 
balance  on  critical  money  amounts,  SSA 
will  return  them  to  the  employer  to 
correct  and  resubmit.  In  addition, 
beginning  with  wage  reports  filed  for  tax 
year  1993,  if  90  percent  or  more  of  an 
employer’s  magnetic  media  wage 
reports  have  no  social  security  numbers 
or  incorrect  employee  names  or  social 
security  numbers  so  that  SSA  is  unable 
to  credit  their  earnings  to  its  records, 

SSA  will  not  attempt  to  correct  the 
errors,  but  will  instead  return  the 
reports  to  the  employer  to  correct  and 
resubmit  (see  also  §  422.120(b)).  An 
employer  must  correct  and  resubmit 
incorrect  and  unprocessable  magnetic 
media  wage  reports  to  SSA  within  45 
days  from  the  date  of  the  letter  sent  with 
the  returned  report.  Upon  request,  SSA 
may  grant  the  employer  a  15-^ay 
extension  of  the  45-day  period.  If  an 
employer  does  not  submit  corrected 
reports  to  SSA  within  the  45-day  (or,  if 
extended  by  SSA,  60-day)  period,  SSA 
will  notify  IRS  of  the  late  filing  so  that 
IRS  can  decide  whether  to  assess  a 
penalty.  If  an  employer  timely  resubmits 
the  reports  as  corrected  magnetic  media 
reports,  but  they  are  unprocessable  or 
out  of  balance  on  W— 2  money  totals, 

SSA  will  return  the  resubmitted  reports 
for  the  second  and  last  time  for  the 
employer  to  correct  and  return  to  SSA. 
SSA  will  enclose  with  the  resubmitted 
and  returned  forms  a  letter  informing 
the  employer  that  he  or  she  must  correct 
and  return  the  reports  to  SSA  within  45 
days  or  be  subject  to  IRS  penalties  for 
late  filing- 

id)  Paper  form  reporting 
requirements.  The  format  and  wage 
reporting  instructions  for  paper  forms 
are  determined  jointly  by  IRS  and  SSA. 
Basic  instructions  on  how  to  complete 
the  forms  and  file  them  with  SSA  are 
provided  in  IRS  forms  materials 
available  to  the  public.  In  addition,  SSA 
provides  standards  for  employers  (or 
third  parties  who  file  wage  reports  for 
them)  to  follow  in  producing  completed 
reporting  forms  from  computer  software; 
these  standards  appear  in  SSA 
publication,  “Software  Specifications 
and  Edits  for  Annual  Wage  Reporting.” 
Requests  for  this  publication  should  be 
sent  to:  Social  Security  Administration, 


Office  of  Financial  Policy  and 
Operations,  Attention:  AWR  Software 
Standards  Project,  P.O.  Box  17195. 
Baltimore.  MD  21235. 

(e)  Pt-ocessing  late  and  incorrect  pape~ 
form  reports.  If  SSA  receives  paper  forrr. 
wage  r^orts  after  the  due  date,  SSA 
will  notify  IRS  of  the  late  filing  so  that 
IRS  can  decide  whether  to  assess 
penalties  for  late  filing,  pursuant  to 
section  6721  of  the  Internal  Revenue 
Code.  SSA  will  ask  an  employer  to 
provide  replacement  forms  for  illegible, 
incomplete,  or  clearly  erroneous  paper 
reporting  forms,  or  will  ask  the 
employer  to  provide  information 
necessary  to  process  the  reports  without 
having  to  resubmit  corrected  forms.  If  an 
employer  fails  to  provide  legible, 
complete,  and  correct  W-2  reports 
within  45  days,  SSA  may  identify  the 
employers  to  IRS  for  assessment  of 
employer  reporting  penalties. 

(f)  Reconciliation  of  wage  reporting 
errors.  After  SSA  processes  wage 
reports,  it  matches  them  with  the 
information  provided  by  employers  to 
the  IRS  on  Forms  941,  “Employer’s 
Quarterly  Federal  Tax  Return,”  for  that 
tax  year.  Based  upon  this  match,  if  the  • 
total  social  security  or  medicare  wages 
reported  to  SSA  for  employees  is  less 
than  the  totals  reported  to  IRS,  SSA  will 
write  to  the  employer  and  request 
corrected  reports  or  an  explanation  for 
the  discrepancy.  If  the  total  social 
security  or  medicare  wages  reported  to 
SSA  for  employees  is  more  than  the 
totals  reported  to  IRS,  IRS  will  resolve 
the  difference  with  the  employer.  If  the 
employer  fails  to  provide  SSA  with 
corrected  reports  or  information  that 
shows  the  wage  reports  filed  with  SSA 
are  correct,  SSA  will  ask  IRS  to 
investigate  the  employer’s  wage  and  tax 
reports  to  resolve  the  discrepancy  and  to 
assess  any  appropriate  reporting 
penalties. 

§422.115  [Removed] 

4.  Section  422.115  is  removed. 

5.  Section  422.120  is  revised  to  read 
as  follows; 

§  422.1 20  Earnings  reported  without  a 
social  security  number  or  with  an  incorrect 
employee  name  or  social  security  number. 

(a)  Correcting  an  earnings  report.  If  an 
employer  reports  an  employee’s  wages 
without  the  employee’s  social  security 
number  or  with  a  different  employee 
name  or  social  security  number  than 
shown  in  SSA’s  records  for  him  or  her, 
SSA  will  write  to  the  employee  at  the 
address  shown  on  the  wage  report  and 
request  the  missing  or  corrected 
information.  If  the  wage  report  does  not 
show  the  employee’s  address  or  shows 
an  incomplete  address,  SSA  will  write 
to  the  employer  and  request  the  missing 
or  corrected  employee  information.  SSA 


44677 


Federal  Register  /  Vol.  59/ No.  167  /  Tuesday,  August  30,  1994  /  Proposed  Rules 


notifies  IRS  of  all  wage  reports  filed 
without  employee  social  security 
numbers  so  that  IRS  can  decide  whether 
to  assess  penalties  for  erroneous  filing, 
pursuant  to  section  6721  of  the  Internal 
Revenue  Code.  If  an  individual  reports 
self-employment  income  without  a 
social  security  number  or  with  a 
different  name  or  social  security  number 
than  shown  in  SSA’s  records,  SSA  will 
write  to  the  individual  and  request  the 
missing  or  corrected  information.  If  the 
employer,  employee,  or  self-employed 
individual  does  not  provide  the  missing 
or  corrected  report  information  in 
response  to  SSA’s  request,  the  wages  or 
selfiemployment  income  cannot  be 
identified  and  credited  to  the  proper 
individual’s  earnings  records.  In  such 
cases,  the  information  is  maintained  in 
a  “Suspense  File”  of  uncredited 
earnings.  Subsequently,  if  identifying 
information  is  provided  to  SSA  for  an 
individual  whose  report  is  recorded  in 
the  Suspense  File,  the  wages  or  self- 
employment  income  then  may  be 
credited  to  his  or  her  earnings  record. 

(b)  Returning  incorrect  reports.  SSA 
may  return  to  the  filer,  unprocessed,  an 
employer’s  annual  wage  report 
submittal  if  90  percent  or  more  of  the 
wage  reports  in  that  submittal  are 
unidentified  or  incorrectly  identified.  In 
such  instances,  SSA  will  advise  the  filer 
to  return  corrected  wage  reports  within 
45  days  to  avoid  any  possible  IRS 
penalty  assessment  for  failing  to  file 
correct  reports  timely  with  SSA  (see 
also  §  422.114(c)).  Upon  request,  SSA 
may  grant  the  employer  a  15-day 
extension  of  the  45-day  period. 

5.  A  new  §422.122  is  added  to  read 
as  follows: 

§  422.1 22  Information  on  deferred  vested 
pension  benefits. 

(a)  Claimants  for  benefits.  Each 
month,  SSA  checks  the  name  and  social 
security  number  of  each  new  claimant 
for  social  security  benefits  or  for 
hospital  insurance  coverage  to  see 
whether  the  claimant  is  listed  in  SSA’s 
electronic  pension  benefit  record.  This 
record  contains  information  received 
from  IRS  on  individuals  for  whom 
private  pension  plan  administrators 
have  reported  to  IRS,  as  required  by 
section  6057  of  the  Internal  Revenue 
Code  (26  U.S.C.  6057),  as  possibly 
having  a  right  to  future  retirement 
benefits  under  the  plan.  SSA  sends  a 
notice  to  each  new  claimant  for  whom 
it  has  pension  benefit  information,  as 
required  by  section  1131  of  the  Act  (42 
U.S.C.  1320b-l).  If  the  claimant  filed  for 
the  lump-sum  death  payment  on  the 
social  security  account  of  a  relative, 

SSA  sends  the  claimant  the  pension 
information  on  the  deceased  individual. 


In  either  case,  SSA  sends  the  notice 
after  it  has  made  a  decision  on  the  claim 
for  benefits.  The  notice  shows  the  type, 
payment  frequency,  and  amount  of 
pension  benefit,  as  well  as  the  name  and 
address  of  the  plan  administrator  as 
reported  to  the  IRS.  This  information 
can  then  be  used  by  the  claimant  to 
claim  any  pension  benefits  still  due 
from  the  pension  plan. 

(b)  Requesting  deferred  vested 
pension  benefit  information  from  SSA 
files.  Section  1131  of  the  Act  also 
requires  SSA  to  provide  available 
pension  benefit  information  on  request. 
SSA  will  provide  this  pension  benefit 
information  only  to  the  individual  who 
has  the  pension  coverage  (or  a  legal 
guardian  or  parent,  in  the  case  of  a 
minor,  on  the  individual’s  behalf). 
However,  if  the  individual  is  deceased, 
the  information  may  be  provided  to 
someone  who  would  be  eligible  for  any 
underpayment  of  benefits  that  might  be 
due  the  individual  under  §  404.503(b)  of 
part  404  of  this  chapter.  All  requests  for 
such  information  must  be  in  writing  and 
should  contain  the  following 
information:  the  individual’s  name, 
social  security  number,  date  of  birth, 
and  parent’s  names;  any  information  the 
requester  may  have  concerning  the 
name  of  the  pension  plan  involved  and 
the  month  and  year  coverage  under  the 
plan  ended;  the  name  and  address  of  the 
person  to  whom  the  information  is  to  be 
sent;  and  the  requester’s  signature  under 
the  following  statement:  “I  am  the 
individual  to  whom  the  information 
applies  (or  “I  am  related  to  the 

individual  as  his  or  her _ ”).  I  know 

that  if  I  make  any  representation  which 
I  know  is  false  to  obtain  information 
from  Social  Security  records,  I  could  be 
punished  by  a  fine  or  imprisonment  or 
both.”  Such  requests  should  be  sent  to: 
Social  Security  Administration,  Office 
of  Central  Records  Operations,  F.O.  Box 
17055,  Baltimore,  Maryland  21235. 

IFR  Doc.  94-21355  Filed  8-29-94;  8:45  am) 
BILLING  CODE  4190-29-M 


DEPARTMENT  OF  THE  INTERIOR 
Minerals  Management  Service 
30  CFR  Part  206 
BIN  1010-nAB57 

Meeting  on  Valuation  of  Gas  From 
Indian  Leases 

AGENCY;  Minerals  Management  Service, 
Interior. 

ACTION:  Advance  notice  of  proposed 
rulemaking;  notice  of  meeting. 


SUMMARY:  The  Department  of  the 
Interior  (Department)  has  published  an 
advance  notice  of  proposed  rulemaking 
in  the  Federal  Register  on  August  4, 
1994  (59  FR  39712),  regarding  the 
valuation  of  gas  produced  from  Indian 
leases.  This  notice  describes  several 
alternatives  for  gas  valuation  and 
solicits  comments  before  publishing 
proposed  new  regulations  governing  the 
value  of  gas  production  from  Indian 
lands.  The  purpose  of  the  meeting  is  to 
discuss  this  advance  notice  of  proposed 
rulemaking.  Interested  parties  are 
invited  to  attend  and  participate  at  this 
meeting. 

DATES:  A  public  meeting  will  be  held  on 
Thursday,  September  15, 1994,  from 
9:00  a.m.  until  5:00  p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Sheraton  Hotel,  City  Lights  Room, 
360  Union  Boulevard,  Lakewood, 
Colorado. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
David  S.  Guzy,  Chief,  Rules  and 
Procedures  Staff,  Minerals  Management 
Service,  Royalty  Management  Program, 
P.O.  Box  25165,  MS  3101,  Denver, 
Colorado  80225-0165,  telephone  (303) 
231-3432,  fax  number  (303)  231-3194. 
SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public 
without  advanced  registration.  Public 
attendance  may  be  limited  to  the  space 
available.  Members  of  the  public  may 
make  statements  during  the  meeting,  to 
the  extent  time  permits,  and  file  written 
statements  for  consideration. 

Dated;  August  24, 1994. 

Donald  T.  Sant, 

Acting  Associate  Director  for  Royalty 
Management. 

[FR  Doc.  94-21337  Filed  8-29-94;  8:45  am] 
BILUNG  CODE  4310-MR-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[MT6-1-5485b  and  MT20-1-6355b;  FRL- 
5053-8] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Montana;  State  Implementation  Plan 
for  Libby  PM  10  Nonattainment  Area 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

SUMMARY:  EPA  proposes  to  approve  the 
State  implementation  plan  (Sff) 
submitted  by  the  State  of  Montana  to 
achieve  attainment  of  the  National 
Ambient  Air  Quality  Standards 
(NAAQS)  for  particulate  matter  with  an 
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aerodynamic  diameter  less  than  or  equal 
to  a  nominal  10  micrometers  (PMio). 

The  SIP  was  submitted  by  Montana  to 
satisfy  certain  federal  requirwnents  for 
an  approvable  nwiattainment  area  PMio 
SIP  for  Libby.  In  the  final  rules  section 
of  this  Federal  Register,  EPA  is 
approving  the  State’s  SIP  revision,  as  a 
direct  final  rule  without  prior  proposal 
because  the  Agency  views  this  as  a 
noncontroversial  revision  amendment 
and  anticipates  no  adverse  comments.  A 
detailed  ratkmale  for  the  approval  is  set 
forth  in  the  direct  final  rule.  If  no 
adverse  comments  are  received  in 
response  to  this  proposed  rule,  no 
further  activity  is  contemplated  in 
relation  to  this  rule.  If  EPA  receives 
adverse  comments,  the  direct  final  rule 
uill  be  withdrawn  and  all  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
proposed  rule.  EPA  will  not  institute  a 
second  cmnment  period  on  this  action. 
Any  parties  interested  in  commenting 
on  this  action  should  do  so  at  this  time. 
OATES:  Comments  on  this  proposed  rule 
must  be  received  in  writing  by 
September  29, 1994. 

ADDftESSES:  Written  comments  should 
be  addressed  to  Meredith  A.  Bond  at  the 
EPA  Regional  Office  listed  below. 

Copies  of  the  documents  relevant  to  this 
proposed  rule  are  available  for  public 
inspection  during  normal  business 
hours  at  the  following  locations.  The 
interested  persons  wanting  to  examine 
these  docmnents  should  make  an 
appointment  with  the  appropriate  office 
at  least  24  hours  before  the  visiting  day. 
U.S.  Environmental  Protection  Agency, 
Region  Vm,  Air  Programs  Branch 
(8ART-AP),  999  18th  Street,  suite 
500,  Denver,  Colorado  80202-2405 
Montana  Department  of  Health  and 
Environmental  Sciences,  Air  Quality 
Bureau,  836  Front  Street,  P.O.  Box 
200901,  Helena,  Montana  59620-0901 
FOR  FURTHER  INFORMATION  CONTACT: 
Meredith  Bond  at  (303)  293-1764. 
SUPPLEMENTARY  INFORMATION:  See  the 
information  provided  in  the  direct  final 
rule  which  is  located  in  the  rules 
section  of  this  Federal  Register. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Incorporation  by 
reference.  Intergovernmental  relations. 
Particulate  matter.  Reporting  and 
recordkeeping  requirements. 

Authority.  42  U.S.C  7401-7671q. 

Dated:  August  3, 1994. 

Jack  McGraw, 

Acting  Regional  Administrator. 

IFR  Doc.  94-21311  Filed  8-29-94;  8:45  am) 
BILLING  CODE  KeO-SO-P 


40  CFR  Parts  122, 123, 131,  and  132 

[FRL-6061-41 

RIN  2040-AC08 

Proposed  Water  Quality  Guidance  for 
the  Great  Lakes  System 

AGENCY:  U.S.  Environmental  Protection 
Agency. 

ACTION:  Notice  of  data  availability  and 
request  for  comments. 

SUMMARY:  The  purpose  of  this  document 
is  to  announce  the  availability  of  three 
reports  that  EPA  is  considering  as  it 
develops  the  final  Water  Quality 
Guidance  for  the  Great  Lakes  System 
(final  Guidance)  and  to  request  public 
comment  on  the  possible  application  of 
the  data  set  forth  in  these  reports  in  the 
final  Guidance.  The  propos^  Water 
Quality  Guidance  for  the  Great  Lakes 
System  (proposed  Guidance)  was 
published  on  April  16, 1993,  in  the 
Federal  Register.  Corrections  to  the 
proposed  preamble  and  proposed  rule 
text  w'ere  published  in  the  Federal 
Register  on  the  same  date  and  notices  of 
additional  reports  and  further 
corrections  were  published  in  the 
Federal  Register  on  August  9, 1993  and 
September  13, 1993. 

The  three  reports  being  made 
available  for  public  comment  today  are: 
“Results  of  Simulation  Tests  Concerning 
the  Percent  Dissolved  Metal  in 
Freshwater  Toxicity  Tests”;  “1991-1992 
Michigan  Sport  Anglers  Fish 
Consumption  Study”;  and  “Great  Lakes 
Water  Quality  Initiative  Technical 
Support  Document  for  the  Procedure  to 
Determine  Bioaccumulation  Factors, 

July  1994.”  EPA  wants  to  ensure  that 
the  public  has  an  opportunity  to 
comment  on  whether:  the  conversion 
factors  for  converting  total  recoverable 
metal  criteria  to  dissolved  metal  criteria 
should  be  adopted  in  the  final  Guidance 
methodology  for  aquatic  life;  the  fish 
consumption  rates  used  in  the 
development  of  human  health  criteria 
and  values  should  be  adjusted  based  on 
the  results  of  the  1991-1992  Michigan 
Sport  Anglers  Fish  Consumption  Study; 
and  the  changes  in  the  methodology  for 
deriving  Bioaccumulation  Factors 
(BAFs)  should  be  incorporated  in  the 
final  Guidance. 

DATES:  Written  comments  should  be 
submitted  on  or  before  September  29, 
1994.  Comments  postmarked  after  this 
date  may  not  be  considered. 

ADDRESSES:  Send  written  comments  to 
Wendy  Schumacher.  Water  Quality 
Branch  (WQS-16J).  U.S.  EPA.  Region  V. 
77  West  Jackson  Blvd.,  Chicago,  Illinois, 
60604  (telephone:  312-886-0142). 
Commenters  are  requested  to  submit 


one  original  and  four  copies  of  their 
\vritten  commCTits.  A  copy  of  the  reports 
identified  in  this  document  are  available 
for  insp>ection  and  copying  at  the  U.S. 
EPA  Region  V,  77  W.  Jackson  Blvd., 
Chicago,  Illinois,  by  appointment  only. 
Appointments  may  be  made  by  calling 
Wendy  Schumacher  (telephone;  312- 
886-0142).  A  reasonable  f^ee  will  be 
charged  for  photocopies.  The  three 
reports  are  also  available  by  mail  upon 
request  for  a  fee  by  sending  a  written 
request  to  the  above  address. 

Alternatively,  copies  of  the  three^ 
reports  may  be  obtained  for  a  fee  upon 
written  request  or  telephone  call  to  the 
Educational  Resources  Information 
Center/Clearinghouse  for  Science, 
Mathematics,  and  Environmental 
Education  (ERIC/CSMEE),  1200 
Chambers  Road,  Room  310,  Columbus, 
Ohio  43212  (phone  number:  614-292- 
6717).  The  report  “Great  Lakes  Water 
Quality  Initiative  Technical  Support 
Document  for  the  Procedure  to 
Determine  Bioaccumulation  Factors, 

July  1994”  is  also  available  for  a  fee 
upon  written  request  or  telephone  call 
to  the  National  Technical  Information 
Center  (NTIS),  U.S.  Department  of 
Commerce,  5285  Port  Royal  Road, 
Springfield,  VA  22161.  The  toll  free  - 
number  is  800-553-6847  and  the  local 
number  is  703-487-4650.  The  NTIS 
Number  is  PB  94-202009. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  A.  Fenner,  Water  Quality 
Branch  Chief.  (WQS-16J).  U.S.  EPA 
Region  V,  77  W.  Jackson  Blvd.,  Chicago. 
Illinois,  60604  (telephone:  312-353- 
2079). 

SUPPLEMENTARY  INFORMATION:  Section 
304(a)(1)  of  the  Clean  Water  Act  (33 
U.S.C.  1314(a)(1))  requires  EPA  to 
publish  and  periodically  update 
National  ambient  water  quality  criteria. 
These  criteria  are  to  reflect  the  latest 
scientific  knowledge  on  the  identifiable 
effects  of  pollutants  on  public  health 
and  welfare,  aquatic  life  and  recreation. 
Section  118(c)(2)  of  the  Clean  Water  Act 
requires  EPA  to  publish  water  quality 
guidance  for  the  Great  Lakes  System 
which  includes  guidance  on  numerical 
limits  on  pollutants  in  ambient  Great 
Lakes  waters  to  protect  human  health, 
aquatic  life  and  wildlife. 

The  final  Guidance  will  establish 
minimum  water  quality  standards, 
antidegradation  policies,  and 
implementation  procedures  for  waters 
within  the  Great  Lakes  System  in  the 
States  of  New  Ycwk,  Pennsylvania,  Ohio. 
Indiana,  Illinois,  Minnesota,  Wisconsin, 
and  Michigan,  including  waters  within 
the  jurisdiction  of  Indian  Tribes  within 
the  Great  Lakes  System. 
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A.  Results  of  Simulation  Tests 
Concerning  the  Percent  Dissolved  Metal 
in  Freshwater  Toxicity  Tests 

In  the  toxicity  tests  used  to  develop 
EPA  metals  criteria  for  aquatic  life, 
some  fraction  of  the  metal  is  dissolved 
while  some  fraction  is  precipitated  or 
bound  to  particulate  matter.  It  is 
generally  believed  that  dissolved  metals 
are  more  available  for  uptake  by  aquatic 
organisms  than  the  bound  or 
precipitated  metal  fractions  and  thus 
more  likely  to  exert  a  toxic  effect.  The 
present  National  criteria  to  protect 
aquatic  life  were  developed  using  total 
recoverable  metal  measurements  or 
measures  expected  to  give  equivalent 
results  in  toxicity  tests,  and  are 
expressed  as  total  recoverable.  In  the 
past,  States  and  Tribes  have 
independently  made  the  decision  to 
express  their  metals  criteria  as  either 
dissolved  metal  concentrations  or  total 
recoverable  concentrations  when 
applying  the  National  aquatic  life 
criteria. 

The  acute  and  chronic  aquatic  life 
criteria  presented  in  the  proposed 
Guidance  were  expressed  using  total 
recoverable  metal  measurements,  in 
conformance  with  the  EPA  policy  at  the 
time.  In  the  preamble  to  the  proposed 
Guidance,  it  was  noted  that  a  State  or 
Tribe  had  flexibility  when  deriving 
criteria  to  choose  either  the  total 
recoverable  or  dissolved  contaminant 
concentrations.  EPA  suggested  that  a 
site-specific  criteria  modification 
procedure  known  as  the  water-effects 
ratio  could  address  concerns  about  the 
bioavailability  and  toxicity  of  total 
recoverable  or  dissolved  concentrations. 
The  preamble  also  indicated  that  EPA 
would  promulgate  total  recoverable 
metals  criteria  for  those  States  and 
Tribes  who  failed  to  adopt  the  criteria 
within  the  specified  time  period  as 
written  in  the  proposed  Guidanr.e. 

The  EPA’s  Science  Advisory  Board 
(SAB)  recommended  in  its  December  16, 
1992,  report,  "Evaluation  of  the 
Guidance  for  the  Great  Lakes  Water 
Quality  Initiative,’’  that  EPA  consider 
both  the  biologically  active  form  and  the 
total  contaminant  concentrations  of  a 
pollutant  when  establishing  water 
quality  criteria  (USEPA,  1992). 
further  elicit  comment  on  the  use  of 
total  recoverable  vs.  dissolved  metal 
concentrations  in  developing  future 
National  aquatic  life  criteria,  EPA  held 
a  meeting  with  invited  experts  in 
January  1993  in  Aimapolis,  Maryland. 
The  Agency  solicited  comments  on  the 
recommendations  made  by  the 
presenters  at  the  meeting  in  the  Federal 
Register  on  July  9, 1993  (58  FR  32131). 
Based  on  the  data  presented  at  the 


conference,  and  the  individual  opinions 
of  the  majority  of  assembled  scientists, 
EPA  determined  that  the  dissolved 
metal  concentration  approximates  the 
bioavailable  fraction  of  waterborne 
metals  for  aquatic  organisms  better  than 
the  total  recoverable  concentration  of 
metals.  However,  the  scientists  believed 
the  total  recoverable  measiuaments  in 
ambient  water  also  have  value,  because 
exceedances  of  criteria  on  a  total 
recoverable  basis  indicate  that  metal 
loadings  could  be  a  stress  to  the 
ecosystem,  particularly  in  locations 
other  than  the  water  column.  As  a 
follow-up  to  the  meeting,  on  October  1 , 
1993,  EPA’s  Office  of  Water  issued  a 
memorandum  to  all  EPA  Regional  Water 
Management  Division  Directors 
providing  policy  and  guidance  on  the 
interpretation  and  implementation  of 
aquatic  life  criteria  for  the  management 
of  metals  (USEPA,  1993).  The 
memorandum  covered  a  number  of 
areas  including  the  expression  of 
aquatic  life  criteria,  total  maximum 
daily  loads,  permits,  effluent 
monitoring,  compliance,  and  ambient 
monitoring.  With  regard  to  expression  of 
aquatic  life  criteria,  the  memorandum 
recommended  that  State  water  quality 
stemdards  be  based  on  dissolved  metals 
because  dissolved  metal  concentrations 
more  closely  approximate  the 
bioavailable  fitiction  of  metal  in  the 
water  column  than  does  total 
^  recoverable  metal  concentrations. 
However,  because  the  present  National 
aquatic  life  criteria  were  developed 
using  total  recoverable  measurements,  it 
is  necessary  to  use  a  conversion  factor 
to  convert  the  total  recoverable  metal 
concentrations  to  equivalent  dissolved 
metal  concentrations.  The  October  1993 
memorandum  suggested  conversion 
factors  for  10  metals. 

Since  that  time,  additional  work  has 
been  completed  to  refine  these 
conversion  factors.  Possible  conversion 
factors  for  seven  of  the  nine  metals 
included  in  Tables  1  and  2  of  the 
proposed  Guidance  for  aquatic  life  are 
included  in  Table  1  of  this  Notice  along 
with  a  conversion  factor  for  lead.  In 
addition.  Table  1  includes  preliminary 
conversion  factors  for  cadmium  and 
mercury(II).  The  basis  for  the  cadmium 
and  mercury(II)  conversion  factors  can 
be  found  in  the  October  1993 
memorandum  discussed  above. 
Additional  tests  for  cadmium  and 
mercury(II)  are  being  conducted  as 
described  in  the  report  "Results  of 
Simulation  Tests  Oanceming  the 
Percent  Dissolved  Metal  in  Freshwater 
Toxicity  Tests”.  EPA  does  not  at  this 
time  have  any  reason  to  believe  that  the 
final  conversion  factors  for  cadmium 


1 


and  mercury(n)  will  be  different.  EPA 
does  not  intend  to  provide  additional 
opportunity  to  comment  on  the  fina' 
conversion  factors  for  cadmium  and 
mercury(II). 

The  methodology  and  data  used  to 
derive  the  nine  conversion  factors  can 
be  found  in  the  report  “Results  of 
Simulation  Tests  Concerning  the 
Percent  Dissolved  Metal  in  Freshwater 
Toxicity  Tests,”  which  is  available  in 
the  public  docket  as  described  in  the 
addresses  section  of  this  notice.  To  use 
these  factors,  a  State  or  Tribe  would 
multiply  the  criterion  for  a  metal  in 
Table  1  or  2  of  the  proposed  Guidance 
by  the  conversion  factor  in  Table  1  of 
this  notice.  For  example,  if  the  acute 
water  quality  criterion  for  chromium(III) 
based  on  total  recoverable  metal 
concentration  is  15  ug/L  and  the 
conversion  factor  is  0.333,  then  the 
equivalent  dissolved  metal 
concentration  for  chromium(III)  would 
be  5.0  ug/L. 

If  EPA  were  to  publish  the  final 
Guidance  with  metals  criteria  expressed 
as  dissolved  concentrations.  States  and 
Tribes  would  be  required  to  adopt 
metals  criteria  consistent  with  the  final 
Guidance.  In  that  situation,  a  State  or 
Tribe  could  adopt  criteria  expressed  as 
dissolved  criteria,  or  they  could  choose 
to  adopt  the  total  recoverable  criteria 
without  using  conversion  factors  as  in 
the  proposed  Guidance,  since  it  is  a 
more  stringent  approach.  If  a  State  or 
Tribe  did  not  adopt  metals  criteria 
consistent  with  the  final  Guidance,  EP.A 
would  promulgate  dissolved  metals 
criteria  for  that  State  or  Tribe.  This 
approach  is  consistent  with  the 
recommendations  made  by  the  Science 
Advisory  Board  and  the  scientists  who 
attended  the  January  1993  meeting  in 
Annapolis,  Maryland. 

EPA  requests  comment  on  the 
information  in  the  report,  "Results  of 
Simulation  Tests  Concerning  the 
Percent  Dissolved  Metal  in  Freshwater 
Toxicity  Tests,”  including:  (1)  the 
conversion  factors  in  Table  1  of  this 
notice  (and  in  Table  22  of  the  report) 
and  the  adequacy  of  the  data  supporting 
the  conversion  factors;  (2)  the  procedure 
used  to  derive  the  conversion  factors: 
and  (3)  any  additional  data  that  could  be 
used  in  developing  the  conversion 
factors. 
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Table  1  .—Recommended  Conver¬ 
sion  Factors  for  Converting 
Total  Recoverable  Metal  Cri¬ 
teria  TO  Dissolved  Metal  Cri¬ 
teria 


Metal 

Conver¬ 
sion  fac¬ 
tor  for 
acute 
criteria 

Conver¬ 
sion  fac¬ 
tor  for 
chronic 
criteria 

Arsenic(lll) . 

1.000 

1.000 

Cadmium’  . 

.850 

.850 

Chromium(lll)  . 

.333 

.860 

Chromium{VI) . 

.988 

.966 

Copper  . 

.958 

.958 

Lead . 

.875 

.792 

Mercury(ll)’  . 

.850 

.850 

Nickel  . 

.998 

.997 

SeleniumllV)  . 

.922 

.922 

Zinc . 

.981 

.992 

’  Preliminary  conversion  factors — factors 
(and  relevant  data)  found  in  October  1993 
EPA  meiTwrandum.  Recommended  conver¬ 
sion  factors  are  given  to  three  decimal  places 
and  are  not  rounded  off  because  they  are  in¬ 
termediate  values  in  the  calculation  of  dis¬ 
solved  criteria. 

B.  1991-1992  Michigan  Sport  Anglers 
Fish  Consumption  Study 

The  rate  of  fish  consumption  is  an 
aspect  of  exposure  used  in  the 
methodology  for  deriving  human  health 
criteria.  The  current  fish  consumption 
rate  used  in  the  derivation  of  National 
ambient  water  quality  criteria  is  6.5 
grams/day,  which  represents  a  National 
average  consumption  value  per  person 
for  freshwater  and  estuarine  fish  and 
shellfish.  The  proposed  Guidance 
included  a  fish  consumption  rate  of  15 
grams/day,  which  represents  the  mean 
exposure  level  for  regionally  caught  fish 
for  the  regional  sportfishing  population. 
This  estimate  was  made  fi'om  a  review 
of  several  regional  studies  in  Michigan, 
Wisconsin  and  New  York. 

A  study  conducted  by  West  et  al., 
“1991-1992  Michigan  Sport  Anglers 
Fish  Consumption  Study,”  for  the  State 
of  Michigan  was  submitted  during  the 
public  comment  period  for  the  proposed 
Guidance.  The  study  had  three  main 
objectives:  (1)  to  determine  fish 
consumption  patterns  that  could  then  be 
used  in  setting  water  quality  standards 
in  Michigan;  (2)  to  determine  angler 
compliance  with  Michigan  fish 
consumption  advisories  and  patterns  of 
preparing  fish  recommended  in  fish 
consumption  advisories;  and  (3)  to 
determine  which  sub-populations  are  at 
greatest  risk  so  that  educational 
programs  about  fish  consumption 
advisories  can  be  targeted  to  those 
populations. 

The  survey  was  conducted  over  one 
year  and  included  7000  licensed 
Michigan  anglers  who  were  sampled  by 


mail.  A  systematic  random  sample  was 
drawn  such  that  stratification  by 
geographic  region  and  license  type 
within  each  region  was  used  to  ensure 
that  each  licensed  angler  had  the  same 
chance  of  being  selected.  By  ordering 
the  population  by  license  type  within  a 
region,  a  proportionate  State-wide 
distribution  of  anglers  was  achieved. 
Questionnaires  were  mailed  in  two- 
week  cohorts  throughout  the  study 
period  of  January  30, 1991  through 
January  29,  1992.  Surveyed  individuals 
were  asked  to  report  detailed  fish 
consumption  patterns  over  the 
preceding  7  days.  The  survey  reported 
a  response  rate  of  about  47%. 

The  authors  of  the  report  include 
seven  options  that  represented  their 
opinions  on  the  possible  policy  choices 
available  to  the  State  of  Michigan.  The 
seven  policy  options  include: 

Option  1 — 6.5  grams/day.  This 
represents  the  average  consumption 
level  for  the  State  of  Michigan  as  a 
whole  (not  just  sportanglers). 

Option  2 — 14.5  grams/day.  This 
represents  the  average  sport  fish 
consumption  level  by  Michigan  sport 
fishermen,  adjusted  for  non-response 
bias. 

Option  3 — 24.3  grams/day.  This 
represents  the  average  total  fish 
consumption  level  by  Michigan  sport 
fishermen,  adjusted  for  non-response 
bias. 

Option  4 — 30  grams/day.  This 
represents  the  80th  percentile  sport  fish 
consumption  by  Michigan  sport 
fishennen. 

Option  5 — 40.8  grams/day.  This 
represents  the  80th  percentile  of  total 
fish  consumption  by  Michigan  sport 
fishermen. 

Option  6 — 43.1  grams/day.  This 
represents  the  average  sport  fish 
consumption  level  for  the  highest 
consuming  sport  fish  sub-group  (lower 
income  minorities). 

Option  7 — 57.9  grams/day.  This 
represents  the  average  total  fish 
consumption  level  for  the  highest 
consuming  sport  fish  sub-group  (low 
income  minorities).  The  West  study  also 
documents  individual  consumption 
rates  in  excess  of  this  value. 

The  policy  options  presented  in  the 
survey  do  not  necessarily  reflect  the 
opinions  of  the  State  of  Michigan,  but 
EPA  believes  that  they  are  included  in 
the  range  of  possible  fish  consumption 
rates  that  could  be  used  as  part  of  the 
final  Guidance  methodology  for 
deriving  human  health  criteria. 

EPA  requests  comments  on  the, 
“1991-1992  Michigan  Sport  Anglers 
Fish  Consumption  Study”  including:  (1) 
The  appropriateness  of  Ae  study 
methods  used  in  study;  (2)  the  seven 


policy  options  in  Chapter  6  of  the  report 
on  possible  fish  consumption  rates  for 
Michigan;  (3)  the  applicability  of  the 
results  in  the  study  to  other  parts  of  the 
Great  Lakes  Basin;  and  (4)  the 
appropriateness  of  using  a  fish 
consumption  rate  for  the  final  Guidance 
higher  than  the  proposed  15  grams/day, 
based  on  the  range  of  values  considered 
in  the  West  et  al.,  study  or  other 
relevant  and  appropriate  data,  and 
alternative  approaches  to  address 
different  le\  els  of  fish  consumption  in 
a  waterbody. 

C.  Great  Lakes  Water  Quality  Initiative 
Technical  Support  Document  for  the 
Procedure  to  Determine 
Bioaccumulation  Factors,  July  1994 
(Technical  Support  Document,  July 
1994) 

As  explained  in  the  preamble  for  the 
proposed  Guidance,  aquatic  organisms 
accumulate  chemicals  in  their  tissues 
from  exposure  to  chemicals  from  all 
sources,  including  food  and  water. 
Further,  as  organisms  at  lower  trophic 
levels  are  consumed  by  organisms  at 
higher  trophic  levels,  tissue 
concentrations  of  some  chemicals 
increase.  As  a  result  of 
biomagnification,  chemical  levels  in  top 
predators  may  be  orders  of  magnitude 
higher  than  concentrations  of  the 
chemical  in  the  ambient  water.  In  the 
development  of  National  water  quality 
criteria,  EPA  used  the  term  * 

«  “bioconcentration  factors  (BCF)”  to 
reflect  the  propensity  of  an  organism  to 
accumulate  a  chemical  in  its  tissues. 
When  field-measured  bioaccumulation 
factors  (BAFs)  were  not  available,  BCFs 
were  used  as  estimates  of  BAFs.  In  the 
proposed  Guidance,  EPA  requested 
comment  on  two  uses  of  BAFs,  which 
account  for  exposure  fi'om  all  sources. 

First,  EPA  calculated  BAFs  for 
individual  chemicals  at  different  trophic 
levels.  The  BAFs  at  the  appropriate 
trophic  level  consumed  by  humans  and 
wildlife  species  were  then  used  to 
derive  human  health  and  wildlife 
criteria.  In  general,  if  all  other  factors 
were  equal,  a  chemical  with  a  higher 
bioaccumulation  factor  would  have  a 
lower  (more  stringent)  criterion.  Second. 
EPA  used  the  human  health  BAFs  to 
identify^  list  of  “bioaccumulative 
chemicals  of  concern”  which  warrant 
increased  attention  in  the  Great  Lakes 
Basin.  See  Section  II.G.  (at  58  FR  20843) 
of  the  preamble  to  the  proposed 
Guidance  (58  FR  20802). 

EPA  is  today  soliciting  comment  on 
additional  technical  information  about 
BAFs  and  alternative  options  to 
approaching  four  issues  described  in  the 
proposed  Guidance.  EPA  is  also 
soliciting  comment  on  the  newly 
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calculated  BAFs  for  the  chemicals  in 
Tables  3  and  4  of  the  proposed 
Guidance  for  human  health  and  wildlife 
species  based  on  the  information  and 
options  discussed  in  this  Notice.  These 
BAFs,  if  promulgated,  would  change  the 
criteria  for  human  health  and  wildlife  in 
Tables  3  and  4  of  the  proposed 
Guidance. 

The  proposed  Guidance  included  a 
hierarchy  of  three  methods  for  deriving 
BAFs  for  organic  chemicals:  a  field- 
measured  BAF;  a  BAF  predicted  by 
multiplying  a  BCF  measured  in  the 
laboratory  by  a  food  chain  multiplier 
(FCM);  and  a  BAF  predicted  from  a  BCF 
calculated  from  the  chemical’s  n- 
octanol/water  partition  coefficient  (K<,») 
and  multiplied  by  a  FCM.  For  inorganic 
chemicals,  EPA  proposed  to  require 
either  a  field-measured  BAF  or  BCF. 

The  four  issues  discussed  in  this  Notice 
all  pertain  to  the  derivation  of  BAFs  for 
organic  chemicals. 

EPA  is  considering  whether  it  should 
revise  its  proposed  methodology  for  the 
calculation  of  BAFs  in  the  Great  Lakes 
System  to  incorporate  the  information 
discussed  in  the  Technical  Support 
Document,  1994,  and  summarized 
below.  The  material  discussed  in 
sections  Cl,  CL2,  and  C3  would  replace 
portions  of  the  proposed  Guidance.  The 
material  discussed  in  section  C4  would 
provide  a  new  method  for  deriving  a 
BAF  for  organic  chemicals  and  this 
method  would  be  added  to  the 
hierarchy  of  methods  for  organics 
described  above. 

As  explained  in  the  proposed 
Guidance,  EPA  proposes  to  require 
States  and  Tribes  to  adopt  requirements 
for  calculation  of  BAFs  that  are 
consistent  with  EPA’s  final 
methodology.  Although  the  State  or 
Tribal  regulation  need  not  duplicate  this 
methodology,  the  State’s  or  Tribe’s 
method  must  produce  a  BAF  at  least  as 
stringent  as  the  BAFs  derived  by  using 
EPA’s  methodology.  If  EPA  incorporates 
the  topics  discussed  in  the  Technical 
Support  Document,  1994,  and  this 
Notice  into  its  methodology.  States  and 
Tribes  will  be  required  to  reflect  them 
in  their  methodologies  and  derivation  of 
BAFs.  EPA  also  notes  that,  if  EPA 
incorporates  the  material  discu.ssed  in 
sections  Cl  to  C.4  into  its  methodology 
for  deriving  a  BAF,  EPA  would  use  this 
material  in  promulgating  BAFs  for  any 
State  or  Tribe. 

The  bioaccumulation  concepts 
contained  in  this  Notice,  the  references 
supporting  these  concepts,  and 
additional  details  are  discussed  in  the 
Technical  Support  Document.  Julv 
1994,  which  is  available  in  the  public 
docket  for  this  Notice. 


1.  Use  of  Freely  Dissolved  (Concentration 
of  Chemical  in  Derivation  of  BAFs 

In  the  proposed  Guidance,  human 
health  and  wildlife  bioaccumulation 
facrtors  for  organic  chemicals  were  based 
on  the  total  concentration  of  the 
chemical  in  water.  For  highly  lipophilic 
(dremicals,  however,  a  substantial 
percentage  of  the  total  concentration  can 
be  associated  with  particulate  organic 
carbon  (POC)  and  dissolved  organic 
carbon  (DOC)  in  water  and  be 
unavailable  for  accumulation.  BAFs, 
whether  measured  or  predicted,  can  be 
derived  using  the  concentration  of  the 
chemical  that  is  freely  dissolved  in  the 
water  in  order  to  account  for 
bioavailability.  EPA  requested  comment 
on  the  concept  of  basing  the 
bioaccumulation  factors  for  lipophilic 
organic  chemicals  on  the  freely 
dissolved  concentration  instead  of  the 
total  concentration,  but  did  not  provide 
a  specific  equation  for  deriving  the 
freely  dissolved  concentration. 

In  this  Notice,  EPA  is  requesting 
comment  on  an  equation  included  in 
the  Technical  Support  Document,  July 
1994,  which  defines  the  relationship  of 
a  BAF  reported  on  the  basis  of  the  total 
concentration  of  the  chemical  in  the 
water  to  a  BAF  reported  on  the  basis  of 
the  freely  dissolved  concentration  of  the 
chemical  in  the  water.  The  freely 
dissolved  concentration  is  defined  by 
the  following  equation: 

BAF/'=frj  •  BAF/**  (l) 
where 

BAF/'=BAF  (L/Kg  of  lipid)  reported  on 
the  basis  of  the  lipid-normalized 
concentration  of  chemical  in  the 
biota  (Kg/Kg  lipid)  divided  by  the 
total  concentration  of  the  chemical 
in  the  water  |Kg/L); 

BAF/‘*=BAF  (L/Kg  of  lipid)  reported  on 
the  basis  of  the  lipid-normalized 
cx)ncentration  of  chemical  in  the 
biota  (Kg/Kg  lipid)  divided  by  the 
freely  dissolved  concentration  of 
the  chemical  in  the  water  (Kg/L); 
and 

fij=fraction  of  the  total  chemical  that  is 
freely  dissolved  in  the  water. 

The  fraction  of  the  chemical  that  is 
freely  dissolved  in  the  water,  fra,  can  be 
determined  using  equation  2  with  the 
Kow  for  the  chemical  and  the 
concentration  of  DOC  and  POC  in  the 
water. 

frd=l/{l+(POC.Kov,)-*-(DOO 

Kow/10)}(2) 

where 

POC=concentration  of  particulate 
organic  carbon.  Kg  of  organic 
carbon/L  of  water; 

DOC=concentration  of  dissolved  organic 
carbon.  Kg  of  organic  carbon/L  of 
water;  and 


Kow=n-octanol/water  partition 

coefficient. 

For  further  details  on  the  derivation  of 
this  equation,  including  possible  default 
values  for  POC  and  DOC.  see  the 
Technical  Support  Document,  July 
1994.  which  is  available  in  the  public 
docket  for  this  Notice. 

Basing  the  measured  and  predicted 
BAFs  on  the  concentration  of  the  freely 
dissolved  chemical  in  water  permits  the 
derivation  of  BAFs  that  take  into 
account  site-specific  concentrations  of 
POC  and  DOC.  This  approach  would 
also  allow  consistent  usage  and 
derivation  of  BAFs  through  out  the 
Guidance  if  a  model  similar  to  the 
model  for  predicting  FCMs  (see  section 
C.3  of  this  Notice)  and  the  procedure  for 
predicting  BCFs  (see  section  C2  of  this 
Notice)  were  used  because  both  are 
based  upon  the  concentration  of  the 
freely  dissolved  chemical  in  the  water 
EPA  requests  comments  on  the 
application  and  validity  of  the  equation 
for  deriving  the  freely  dissolved 
concentration. 

2.  Use  of  the  Equation  Log  BCF  =  Ix)g 

In  the  proposed  Guidance,  the  third 
method  for  deriving  a  BAF  for  organic 
chemicals  involved  predicting  a  BCF 
from  a  chemical’s  n-octanol/water 
partition  coefficient  by  the  equation 
(Veith  and  Kosian,  1983): 
log  BCF=0.79  log  K<«,  -  0.40  (3) 

EPA  asked  for  comment  on  other 
ways  to  predict  a  BCF  from  a  lo^  Ko». 

In  this  Notice,  EPA  is  requesting 
comment  on  use  of  an  alternate  equation 
to  predict  BCFs,  included  in  the 
Technical  Support  Document,  July 
1994,  using  the  following 
approximation: 

BCF/**  -  Kow  (4) 

where  the  BCF/**  is  the  BCF  reported  on 
a  lipid-normalized  basis  using  the  freely 
dissolved  concentration  of  the  chemical 
in  the  water.  This  relationship  is 
applicable  to  lipophilic  non-polar 
organic  chemicals  which  have  log  Ko«s 
greater  than  3  and  which  are  either 
slowly  or  never  metabolized  by  aquatic 
organisms.  A  similar  equation  can  be 
developed  for  chemicals  with  log  ICrw 
less  than  3  which  incorporates  the 
partitioning  of  the  chemical  to  the 
aqueous  phase.  For  a  more  detailed 
explanation,  see  Appendix  C  of  the 
Technical  Support  Document,  July 
1994. 

Equation  4  Implicitly  assumes  that  n- 
octanol  is  an  appropriate  surrogate  for 
lipids  in  aquatic  organisms.  The 
theoretical  basis  presented  by  Mackay 
(1982)  and  the  experimental  data 
suggest  that  n-octanol  is  a  very 
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reasonable  surrogate  for  lipids.  Equation 
4  is  also  supported  and  consistent  with 
the  food-chain  model  of  Gobas  (1993). 
For  the  Gobas  model,  the  BCF/'*  is  equal 
to  Kow  when  the  growth  rate  of  the 
organisms  and  the  metabolism  rate  of 
the  chemical  by  the  organisms  are  set 
equal  to  zero.  Finally,  equation  4  is 
supported  and  consistent  with  the 
equilibrium  partitioning  theory  being 
developed  hy  EPA  for  the  derivation  of 
sediment  quality  criteria  (Di  Toro  et  al. 
1991). 

EPA  believes  that  predicting  the  BCF 
based  on  equation  4  may  provide  a  more 
consistent  and  scientifically  defensible 
basis  for  establishing  a  predicted  BAF 
than  the  equation  by  Veith  and  Kosian, 
1983.  EPA  asks  for  comments  on  the  use 
of  equation  4  for  predicting  BCFs. 

3.  Food  Chain  Multiplier  Model 

The  second  and  third  methods  in  the 
proposed  Guidance  for  deriving  BAFs 
for  organic  chemicals  both  require  use 
of  a  FCM  based  on  a  biomagnification 
model  by  Thomann  (1989).  For  the 
proposed  Guidance,  EPA  calculated  the 
FCMs  using  Thomann’s  1989  model  of 
the  step-wise  increase  in  the 
concentration  of  an  organic  chemical 
from  phytoplankton  (trophic  level  1) 
through  the  top  predatory  fish  of  a  food 
chain  (trophic  level  4).  Food  chain 
multipliers  derived  fi'om  the  model 
ranged  from  less  than  one  to  100.  Under 
the  proposed  Guidance,  FCMs  greater 
than  one  would  usually  apply  to  organic 
chemicals  with  log  Kow  values  in  the 
range  of  4.0  to  6.5.  EPA  asked  for 
comment  on  the  appropriateness  of 
FCMs  based  on  the  Thomann  model, 
cind  requested  possible  alternatives  to 
the  Thomann  model  for  predicting  BAFs 
fi'om  BCFs. 

In  this  Notice,  EPA  requests  contment 
on  the  use  of  a  model  by  Gobas  (1993) 
to  determine  FCMs  for  non-polar 
organic  chemicals.  This  model  includes 
both  benthic  and  pelagic  food  chains 
thereby  incorporating  exposures  of 
organisms  to  chemicals  from  both  the 
sediment  and  the  water  column.  The 
Thomann  1989  model  included  only  the 
pelagic  food  chain  and  therefore  did  not 
account  for  exposure  from  sediment  to 
the  aquatic  organisms.  The  model  by 
Gobas  (1993)  predicts  a)  the  chemical 
residues  in  the  organisms,  and  b)  the 
ft'eely  dissolved  concentration  of  the 
chemical  in  the  water  column  (C*^^). 

With  this  information,  bioaccumulation 
factors  for  each  species  in  the  food 
chain  can  be  predicted  by  the  equation: 

BAF/*=Residue  in  aquatic  organism  / 
Cw^f  (5) 


FCM’s  can  then  be  calculated  from  the 
predicted  BAFs  using  the  following 
equation: 

FCM=BAF/o  /  Kow  (6) 
where  Kow  is  the  n-octanol/water 
partition  coefficient  for  the  chemical 
and  BAF/**  is  the  BAF  reported  on  a 
lipid-  normalized  basis  using  the  freely 
dissolved  concentration  of  the  chemical 
in  water. 

Since  EPA  is  considering  using  the 
following  approximation  to  predict 
BCFs: 

FCF/<*=Kow  (7) 

substituting  equation  (7)  into  equation 
(6)  would  give  a  relationship  for 
calculating  FCMs  similar  to  the 
proposed  Guidance  where 
FCM=BAF/<*/BCF/‘'.  (8) 

The  resulting  FCMs  for  trophic  levels 
2,3,  and  4  along  with  the  input 
parameters  for  the  model,  are  included 
in  the  Technical  Support  Document, 

July  1994.  Based  on  the  data  in  the  TSD, 
EPA  believes  the  Gobas  model 
acceptably  predicts  BAFs  for  the  Great 
Lakes  System. 

EPA  is  considering  using  the  food 
chain  model  of  Gobas  for  deriving  FCMs 
because  a)  it  is  easier  to  define  the  input 
data  needed  to  run  the  model,  b) 
predicted  BAFs  are  in  better  agreement 
with  measured  BAFs  for  chemicals  with 
very  high  log  KowS,  and  c)  the  model 
uses  equilibrium  partitioning  theory  to 
predict  chemical  residues  in  benthic 
organisms,  consistent  with  EPA’s 
sediment  criteria  approach. 

EPA  is  requesting  comment  on  the 
appropriateness  of  the  Gobas  1993 
model  for  calculating  FCMs. 

4.  Biota-Sediment  Accumulation 
Factors 

As  explained  above,  the  proposed 
Guidance  presented  a  hierarchy  of  three 
methods  to  derive  BAFs  for  non-polar 
organic  chemicals.  In  this  Notice,  EPA 
requests  comment  on  modifying  the 
proposed  Guidance’s  hierarchy  by 
adding  a  predicted  BAF  based  on  a 
biota-sediment  accumulation  factor 
(BSAF)  as  the  second  method  in  the 
hierarchy.  The  revised  hierarchy  would 
reflect  this  modification  as  follows: 

1.  A  BAF  measured  in  the  field; 

2.  A  BAF  predicted  from  a  field- 
measured  BSAF,  methodology 
discussed  below; 

3.  A  BAF  predicted  by  multiplying  a 
BCF  measured  in  the  laboratory  by  the 
food  chain  multiplier;  and 

4.  A  BAF  predicted  by  multiplying  a 
BCF  calculated  from  the  log  Kow  by 
the  food  chain  multiplier. 

BSAFs  may  be  used  for  measuring 

and  predicting  bioaccumulation  directly 


from  concentrations  of  chemicals  in 
surface  sediment.  They  may  also  be 
used  to  estimate  BAFs  (Cook  et  al., 

1993;  1994).  Since  BSAFs  are  based  on 
field  data  and  incorporate  effects  of 
metabolism,  biomagnification,  growth, 
etc.,  BAFs  estimated  from  BSAFs  will 
incorporate  the  net  effect  of  all  these 
factors.  The  BSAF  approach  is 
particularly  beneficial  for  developing 
water  quality  criteria  for  chemicals  such 
as  polychlorinated  dibenzo-p-dioxins 
(PCDDs)  and  polychlorinated 
dibenzofurans  (PCDFs)  and  certain 
biphenyl  congeners  which  are 
detectable  in  fish  tissues  and  sediments 
but  are  difficult  to  measure  in  the  water 
column  and  have  reduced 
bioaccumulation  potential  due  to 
metabolism. 

BSAFs  are  measured  by  relating  lipid- 
normalized  concentrations  of  chemicals 
in  an  organism  to  organic  carbon- 
normalized  concentrations  of  the 
chemicals  in  surface  sediment  samples 
associated  with  the  average  exposure 
environment  of  the  organism.  The  BSAF 
is  defined  as: 

where 

BSAF  =  C,  /  Csoc  (9) 

C|  =  the  lipid-normalized  concentration 
of  the  chemical  in  tissues  of  the 
biota  (pg/g  lipid). 

Csoc  =  the  organic  carbon-normalized 
concentration  of  the  chemical  in  the 
surface  sediment  (pg/g  sediment 
organic  carbon). 

Differences  between  BSAFs  for 
different  organic  chemicals  are  good 
measures  of  the  relative 
bioaccumulation  potentials  of  the 
chemicals.  When  calculated  from  a 
common  organism/ sediment  sample  set, 
chemical-specific  differences  in  BSAFs 
primarily  reflect  the  net  effect  of 
biomagnification,  metabolism,  and 
bioenergetics  and  bioavailability  factors 
on  each  chemical’s  disequilibrium  ratio 
between  biota  and  sediment. 

In  the  proposed  Guidance,  ratios  of 
BSAFs  of  PCDDs  and  PCDFs  to  a  BSAF 
for  2 , 3 , 7 ,8-tetrachlorodibenzo-p-dioxin 
(2,3,7,8-TCDD)  were  proposed  for 
evaluation  of  2,3,7,8-TCDD  toxic 
equivalency  associated  with  complex 
mixtures  of  these  chemicals 
(bioaccumulation  equivalency  factors, 
see  58  FR  20802).  The  same  approach  is 
applicable  to  calculation  of  BAFs  for 
other  organic  chemicals.  The  approach 
requires  data  for  a  steady-state  or  near 
steady-state  condition  between 
sediment  and  water  for  both  a  reference 
chemical  (r)  with  a  measured  BAF  and 
other  chemicals  (n=i)  for  which  BAFs 
are  to  be  determined.  BAFd  for  a 
chemical  “i”  is  defined  as: 
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(BA,«)i  =  [(BAFD,«)r  •  ((BSAF)i  (Kow).)  / 
(BSAF),  (Kow)rl  (10) 

BAFs  calculated  from  two  different 
BSAF  data  sets  for  Lake  Ontario 
salmonids  are  similar  and  agree  well 
with  measured  BAFs  of  Oliver  and 
Niimi  (1988).  For  further  details  on 
predicting  BAFs  from  BSAF 
measurements,  and  the  data  supporting 
this  approach,  see  the  Technical 
Support  Document,  July  1994.  EPA  is 
requesting  comment  on  the  inclusion  of 
the  BAF  predicted  from  a  BSAF  in  the 
preferred  order  of  data. 

5.  Bioaccumulation  Equivalency  Factors 

The  preamble  to  the  proposed 
Guidance  included  a  list  of  the 
Bioaccumulation  Equivalency  Factors 
(BEFs)  for  PCDDs  and  PCDFs  that  could 
be  used  when  converting  concentrations 
of  PCDDs  and  PCDFs  to  equivalent 
concentrations  of  2, 3,7,8-  TCDD.  These 
BEFs  have  been  updated  since  the 
proposal  and  are  included  in  Table  2. 
The  technical  rationale  for  the  revised 
BEFs  is  provided  in  the  Technical 
Support  Document,  July  1994.  EPA 
requests  comment  on  the  revised  BEFs. 


Table  2.— Bioaccumulation 
Equivalency  Factors 


Congener 

TCDD 

BEF 

2.3.7.8-TCDD . 

,  1.0 

1, 2,3,7, 8-PeCDD  . 

0.92 

1,2,3,4,7,8-HxCDD  . 

0.3 

1,2,3,6,7,8-HxCDD  . 

0.12 

1,2,3,7,8.9-HxCDD  . 

0.14 

1,2,3,4,6,7,8-HpCDD  . 

0.051 

OCDD  . 

0.0013 

2,3,7,8-TCOF . 

0.80 

1 ,2,3,7, 8-PeCDF . 

0.22 

2,3,4,7,8-PeCDF . 

1.6 

1,2,3,4,7,8-HxCDD  . 

0.076 

1,2,3,6,7,8-HxCDF . 

0.19 

2,3,4, 6,7,8-HxCDF . 

0.67 

1,2,3,7,8,9-HxCDD  . 

0.63 

1,2,3,4,6,7,8-HpCDF . 

0.011 

1,2,3,4,7,8,9-HpCDF . 

0.39 

OfiDF  . 

0.016 

6.  Comparison  of  Proposed  BAFs  and 
Potential  Final  BAFs  for  Human  Health 
and  Wildlife  Criteria 

Bioaccumulation  factors  for  the  20 
human  health  and  4  wildlife  criteria  in 
Tables  3  and  4  of  the  proposed 
Guidance  have  been  recalculated 
incorporating  the  modifications  to  the 
BAF  methodology  discussed  above.  The 
BAFs  for  these  chemicals  are  compared 


with  the  proposed  BAFs  in  Tables  3  and 
4  of  this  Notice.  In  addition,  if  the 
changes  under  consideration  in  this 
Notice  are  incorporated  into  the  final 
Guidance,  the  BAF  for  1,2,4- 
Trichlorobenzene  would  increase  from 
836  to  1,570.  This  is  significant  because 
1,2,4-Trichlorobenzene  could  then  be 
classified  as  a  Bioaccumulative 
Chemical  of  Concern  (BCC),  chemicals 
with  BAFs  greater  than  1000,  which 
could  require  special  provisions  for 
control  as  discussed  in  the  proposed 
Guidance. 

As  in  the  proposed  Guidance,  the 
human  health  BAFs  are  calculated  using 
trophic  level  4  and  assuming  a  lipid 
content  in  fish  of  5  percent.  The  wildlife 
BAFs  are  calculated  using  trophic  level 
3  or  4  as  appropriate  for  the  wildlife 
species  and  assuming  a  lipid  content  in 
fish  of  7.9  percent.  The  derivation  of  the 
BAFs  for  the  20  human  health  criteria, 
the  4  wildlife  criteria,  and  1,2,4- 
Trichlorobenzene  are  included  in  the 
Technical  Support  Document  for 
Bioaccumulation  Factors,  July  1994. 

EPA  requests  conunents  on:  (1)  The 
BAFs  derived  using  the  modifications  to 
the  BAF  methodology;  and  (2)  the 
addition  of  1,2,4-trichlorobenzene  to  the 
list  of  BCCs. 


Benzene  . 

Chlordane . 

Chlorobenzene . 

Cyanide . 

4.4- DDT . 

Oieldrin  . 

2.4- Dimethylphenol . 

2.4- Dinitrophenol . 

Heptachlor . 

Hexachlorobenzene  . 

Hexachloroethane . 

Lindane . 

Mercury  . . 

Methylene  chloride . 

PCBs . . . 

Pentachlorophenol . 

2,3.7,&-TCDD  . 

Toluene  . 

Toxaphene  . 

1 .2.4- Trichlorobenzene 

Trichloroethylene . 


Table  3— Human  Health  Bioaccumulation  Factors  ’ 


Chemical 


Proposed 

guidance 

Todays 

notice 

13 

8 

219,375 

250,000 

49 

38 

0 

0 

1,913,875 

1,550,000 

28,171 

997,000 

156 

167 

4.8 

3 

19,097 

57,900 

208,590 

111,000 

950 

947 

1,628 

4,260 

130,440 

140,000 

2.5 

2 

1,776,860 

435,000 

650 

627 

50,000 

101,000 

1,547 

1,650 

2,117,450 

2,120,000 

836 

1,570 

18 

18 

Metrv 

od2 


4 

1 

4 

N/A 

1 


1 

1 

1 

3 

4 
1 
3 
2 
3 
1 
1 
3 


'  The  BAFs  are  based  on  5%  lipid  and  on  the  concentration  of  total  chemical  in  the  water. 

2  BAF  Methods: 

1.  A  BAF  measured  in  the  field; 

2.  A  BAF  predicted  from  a  field-measured  BSAF; 

3.  A  BAF  predicted  by  multiplying  a  laboratory  measured  BCF  by  the  food  chain  multiplier;  and 

4.  A  BAF  predicted  by  multiplying  a  BCF  calculated  from  the  log  Ko«  by  the  food  chain  multiplier. 
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Table  4— Wildlife  Bioaccumulation  Factors  ' 


Trophic  level  3 

Trophic  level  4 

Chemical 

Proposed 

guidance 

Todays  notice 

Proposed 

guidance 

Todays  no¬ 
tice 

Method  2 

4  4'-OOT  .  . . . - . - 

1,043,966 

2,170,000 

3,023,922 

4,040,000 

1 

60,542 

27,900 

130,440 

140,000 

3 

PORs  *  . . 

969,239 

658,000 

2,807,439 

687,000 

1 

9^7  fi-TCTtn  . 

79,000 

320,000 

79,000  1 

160,000  j 

2 

'  The  BAFs  are  based  on  7.9%  lipid  and  on  the  concentration  of  total  chemical  in  the  water. 

2  BAF  Methods: 

1 .  A  BAF  measured  in  the  field; 

2.  A  BAF  predicted  from  a  fieW^easured  BSAF; 

3.  A  BAF  predicted  by  multiplying  a  laboratory  measured  BCF  by  the  food  chain  multiplier;  and 

4.  A  BAF  predicted  by  multi^ying  a  BCF  calculated  from  the  log  Kow  by  the  food  chain  multiplier. 
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40  CFR  Part  268 

[FRL-6060-8] 

Land  Disposal  Restrictions:  Proposed 
Treatability  Variance  For  Citgo 
Petroleum 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION  :Proposed  approval  of  site- 
specific  treatability  variance  for  Citgo 
Petroleum  Facility  at  Lake  Charles, 
Louisiana. 

SUMMARY:  The  United  States 
Environmental  Protection  Agency  (EPA 
or  Agency)  is  today  proposing  to  grant 
a  site-specific  treatability  variance  from 
the  Land  Disposal  Restriction  (LDR) 
treatment  standards  for  F037  and  F038 
nonwastewaters  that  are  contained  in, 
and  to  be  removed  from,  a  26  acre 
surface  impoundment  (Surge  Pond).  The 
specific  waste  was  generated  when  the 
Surge  Pond  filled  with  water  and 
primary  sludge  from  the  disposal  of 
process  wastewater  and  stormwater  at 
the  Citgo  Ck)rporation  petroleum 
refinery  located  outside  Lake  Charles, 
Louisiana.  Approximately  625,000  tons 
of  waste  remains  in  and  is  to  be 
removed  from  the  surface 
impoundment:  this  waste  was  subject  to 
a  national  capacity  variance  until  June 
30, 1994. 

If  this  proposal  is  finalized,  Citgo  may 
complete  their  remediation  effort  that 
was  approved  by  the  Louisiana 
Department  of  Environmental  Quality 
(LDEQ)  and  EPA  Region  VI,  provided 
they  comply  with  the  alternative 
treatment  standards  specified  in  this 
proposal,  and  also  comply  with  any 
other  applicable  land  disposal 
restrictions  for  this  waste  as  specified  in 
40  CFR  Part  268. 

DATES:  EPA  is  requesting  comments 
regarding  today’s  proposed  decision. 
Comments  will  be  accepted  until 
September  29, 1994.  Comments 
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postmarked  after  the  close  of  the 
comment  period  will  be  stamped  "late”. 
ADDRESSES:  Send  three  copies  of  your 
comments  to  EPA.  Two  copies  should 
be  sent  to  the  EPA  RCRA  Docket  (5305), 
U.S.  Environmental  Protection  Agency, 
401  M  Street,  SW.,  Washington,  DC 
20460.  A  third  copy  should  be  sent  to 
Richard  Kinch,  Chief,  Waste  Treatment 
Branch  (5302W),  U.S.  Environmental 
Protection  Agency,  401  M  Street,  SW., 
Washington,  DC  20460.  Identify  your 
comments  at  the  top  with  the  regulatory 
docket  number:  F-94-TVLP-FFFFF. 

The  official  record  for  this  rulemaking 
is  identified  by  Docket  Number  F-94- 
TVLP-FFFFF,  and  is  located  in  the  EPA 
RCRA  Docket,  U.S.  Environmental 
Protection  Agency,  room  2616,  401  M 
Street,  SW.,  Washington,  DC  20460.  The 
RCRA  Docket  is  open  from  9  a.m.  to  4 
p.m.  Monday  through  Friday,  except  for 
Federal  holidays.  The  public  must  make 
an  appointment  to  review  docket 
materials  by  calling  (202)  260-9327.  The 
public  may  copy  a  maximum  of  100 
pages  from  any  regulatory  document  at 
no  cost.  Additional  copies  cost  $.15  per 
page.  The  mailing  address  is  EPA  RCRA 
Docket  (5305),  U.S.  Environmental 
Protection  Agency,  401  M  Street,  SW., 
Washington,  DC  20460. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information  contact  the  RCRA 
Hotline  at  (800)  424-9346  toll-free  or 
(703)  920-9810  locally.  For  information 
on  specific  aspects  of  this  document, 
contact  Shaun  McGarvey,  Treatment 
Technology  Section,  Waste  Treatment 
Branch  (5302W),  Office  of  Solid  Waste, 
U.S.  Environmental  Protection  Agency, 
401  M  Street  SW.,  Washington,  DC 
20460,  (703)  308-8603. 
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I.  Background 

A.  Authority 

Under  section  3004(m)  of  the 
Hazardous  and  Solid  Waste 
Amendments  of  1984  (HSWA),  EPA  is 
required  to  set  "levels  or  methods  of 


treatment,  if  any,  which  substantially 
diminish  the  toxicity  of  the  waste  or 
substantially  reduce  the  likelihood  of 
migration  of  hazardous  constituents 
firom  the  waste  so  that  short-term  and 
long-term  threats  to  human  health  and 
the  environment  are  minimized.”  EPA 
has  interpreted  this  language  to  mean 
treatment  standards  based  on  the 
performance  of  best  demonstrated 
available  technology  (BDAT).  This 
interpretation  was  sustained  by  the  D.C. 
Circuit  in  HWTCv.  EPA.  886  F.2d  355 
(D.C.  Cir.  1989),  cert.  den.  Ill  S.  Ct.  139 
(1990).  The  Agency,  however,  has 
recognized  that  there  may  be  wastes  that 
cannot  be  treated  to  the  levels  specified 
in  the  rules,  due  to  the  fact  that  the 
wastes  are  in  a  form  that  is  substantially 
more  difficult  to  treat  than  those  the 
Agency  evaluated  in  establishing  the 
treatment  standard  (51  FR  40576, 
November  7, 1986),  or  where  the 
treatment  technology  is  inappropriate 
for  the  waste.  For  such  wastes,  EPA  has 
established  a  treatability  variance  (40 
CFR  268.44),  to  establish  alternative 
treatment  standards  on  a  case-by-case 
basis. 

The  requirements  for  qualifying  for  a 
site-specific  treatability  variance  are 
contained  in  40  CFR  268.44(h),  which 
states,  “Where  the  treatment  standard  is 
expressed  as  a  concentration  in  a  waste 
or  waste  extract  and  a  waste  generated 
under  conditions  specific  to  only  one 
site  cannot  be  treated  to  the  specified 
level  or  where  the  treatment  technology 
is  not  appropriate  to  the  waste,  the 
generator  or  treatment  facility  may 
apply  to  the  Administrator,  or  her 
designated  representative,  for  a  site- 
specific  variance  fi'om  the  treatment 
standard.  The  applicant  for  a  site- 
specific  variance  must  demonstrate  that 
because  the  physical  or  chemical 
properties  of  the  waste  differ 
significantly  fi'om  the  waste  analyzed  in 
developing  the  treatment  standard,  the 
waste  cannot  be  treated  to  specified 
levels  or  by  the  specified  methods.”  For 
a  more  thorough  discussion  of  the 
conditions  which  justify  granting  a 
treatability  variance  and  the  supporting 
information  the  petitioner  is  required  to 
submit,  please  refer  to  the  November  7, 
1986  Federal  Register  Notice,  also 
known  as  the  Solvents  and  Dioxins 
Final  LDR  Rule  (51  FR  40605-40606). 

B.  Site  Description 

The  specific  site  addressed  by  this 
proposed  variance  is  located  at  Citgo 
Corporation’s  Lake  Charles  Refinery, 
4401  Louisiana  Highway  108  in 
Calcasieu  County  in  the  southwest 
comer  of  Louisiana.  The  surface 
impoundment  in  question,  referred  to  as 
the  “Surge  Pond”  in  Citgo’s  literature,  is 


situated  immediately  adjacent  to  the 
west  bank  of  the  Calcasieu  River, 
approximately  10  miles  southwest  of 
Lake  Charles  and  15  miles  north  of  the 
Sabine  National  Wildlife  Refuge.  The 
Surge  Pond  has  a  surface  area  of  twenty 
six  (26)  acres.  Much  of  the  pond  is  15 
to  20  feet  deep;  the  deepest  part  is  about 
40  feet  deep.  The  water  surface 
elevation  of  the  pond  is  six  feet  above 
sea  level;  the  water  layer  is  about  15  feet 
deep.  The  bottom  of  the  pond  is  filled 
with  sludge  which  has  been 
accumulating  since  the  1940’s.  The 
pond  has  been  receiving  untreated 
petroleum  refining  process  water  and 
stormwater  mnoff  from  the  site 
throughout  most  of  the  site’s  history. 

The  sludge  at  the  bottom  of  the  pond  is 
a  primary  sludge  generated  by  the 
settling  of  petroleum  refining 
wastewater  and  thus  meets  the 
definition  of  RCRA  Hazardous  Waste 
Codes  F037  and  F038. 

The  Surge  Pond  discharges  into  the 
old  onsite  wastewater  treatment  system. 
This  system  consists  of  an  earthen 
equalization  basin,  followed  by 
dissolved  air  flotation  (DAF)  tanks,  an 
earthen  aeration  basin,  clarifier  tanks,  a 
settling  pond,  a  polishing  pond,  and 
then  discharges  into  the  Calcasieu  river 
at  a  NPDES  regulated  outfall  (Permit 
number  LA0005941).  (The  company’s 
request  for  a  treatability  variance  only 
includes  sludge  from  the  Surge  Pond;  it 
does  not  include  any  sludge  generated 
by  the  rest  of  the  old  wastewater 
treatment  system.) 

A  new  onsite  wastewater  treatment 
system  has  been  in  operation  since  May 
13, 1994.  The  system  now  receives 
stormwater  and  process  wastewater 
fr-om  the  site.  The  system  consists 
primarily  of  above  ground  tanks  with 
floating  roofs.  Air  emissions  from  the 
tanks  are  routed  to  a  vapor  control 
system.  The  new  wastewater  flow  path 
is  firom  API  separators,  to  an 
equalization  tank,  to  a  DAF  unit,  to 
aerated  activated  sludge  tanks,  to  a 
clarifier.  Clarifier  effluent  discharges  to 
the  settling  pond  of  the  old  wastewater 
treatment  system. 

C.  Regulatory  History 

1.  Regulations  Applying  to  Citgo’s  Surge 
Pond 

The  Surge  Pond  began  operating  in 
the  late  1940’s,  and  has  been  generating 
sludge  since  that  time.  The  RCRA 
regulatory  history  of  the  impoundment, 
set  out  in  full  in  Citgo’s  petition,  is 
complicated.  (See  Citgo’s  variance 
petition  for  a  more  thorough  discussion 
of  the  regulatory  history  of  Citgo’s 
refinery.) 
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Most  of  this  history  is  not  relevant  for 
evaluating  the  petition.  It  is  clear, 
however,  that  me  sludge  in  the  pond  is 
listed  as  F037  and  F038;  as  such,  it 
became  subject  to  the  land  disposal 
restricticHi  treatment  requirements  and 
prohibitions  on  June  30, 1994,  the  date 
that  the  national  capacity  variance  for 
this  waste  expired.  See  §  268.36  (c), 
promulgated  at  57  FR  37271  (Aug.  18, 
1992).  Thus,  the  sludge  or  any  residues 
generated  from  its  treatment  cannot  be 
placed  on  the  land,  including  back  in 
the  Surge  Pond,  imless  first  treated  to 
meet  the  treatment  standards  for  F037/ 
F038,  since  the  impoundment  does  not 
qualify  as  a  section  3005  (j)  (11) 
impoundment.  Nor  does  the  company 
want  to  put  the  treated  sludge  back  into 
the  impoimdment.  The  company  has 
also  constructed  a  new  tank-based 
wastewater  treatment  system  to  replace 
the  old  system  of  surface 
impoundments. 

2.  Listing  and  LDR  Treatment  Standards 
for  F037  and  F038 

As  indicated  earlier,  sludge  from  the 
Surge  Pond  meets  the  definition  of  F037 
and  F038  nonwastewaters.  The  listing  of 
these  waste  codes  was  promulgated  on 
November  2, 1990  (55  FR  46354)  and 
amended  on  May  13, 1991  (56  FR 
21955).  LDR  treatment  standards  for 
these  wastes  were  finalized  on  August 
18, 1992  (Phase  1  LDR  Rule). 

The  final  treatment  standards  for 
nonwastewaters  set  total  concentration 
limits  for  14  hazardous  organic 
constituents  based  on  the  performance 
of  combustion  or  solvent  extraction, 
TCLP  leachate  concentration  limits  for 
nickel  and  chromium  based  on 
stabilization,  and  a  total  cyanide 
standard  based  on  combustion. 

However,  a  two-year  national  capacity 
variance  was  granted  for  F037/F038 
wastes  generated  from  the  cleanout  of 
surface  impoundments,  on  the  basis  of 
a  determination  that  existing  capacity  at 
bulk  solid  incineration  systems  was 
insufficient  to  treat  these  wastes.  This 
capacity  vahcmce  expired  on  June  30, 
1994.  Before  this  date,  these  wastes 
could  be  land  disposed  in  a  subtitle  C 
facility  without  meeting  the  LDR 
treatment  standards. 

EPA  also  determined  that 
impoundments  receiving  F037/F038 
wastes  during  the  national  capacity 
variance  would  continue  to  have  four 
years  from  the  promulgation  of  the 
F037/F038  listing  date  to  retrofit  the 
impoundments  to  meet  the  minimum 
technology  requirements  (MTRs),  or  to 
close  them  (59  FR  37220-37221).  After 
June  30, 1994,  the  wastes  must  meet 
either  the  LDR  treatment  standards  or 
alternative  standards  established  by  a 


treatability  variance  prior  to  land 
disposal,  be  granted  a  case-by-case 
capacity  extension,  or  be  disposed  of  in^ 
a  unit  from  which  there  is  no  migration. 

3.  Citgo’s  Management  Decisions 

Citgo  conducted  a  feasibility  study  in 
early  1993  (after  promulgation  of  the 
LDRs  for  F037/F038)  to  compare  and 
evaluate  their  options  for  closing  the 
Surge  Pond.  The  closure  alternatives 
considered  were  a  “no  action” 
alternative,  traditional  RCRA  clean 
closure,  traditional  RCRA  in-situ  closur^ 
as  a  landfill,  closure  by  removal 
followed  by  risk  assessment  (risk  based 
closure),  and  delay  of  closure.  Citgo 
chose  to  pursue  closure  by  removal 
followed  by  risk  assessment  (see  Citgo’s 
variance  petition  for  the  basis  of  their 
decision).  This  alternative  entailed 
treatment  and  disposal  of  a  tremendous 
quantity  of  F037/F038  nonwastewater 
that  was  to  be  removed  from  the  pond. 
The  treatment  technologies  considered 
in  this  feasibility  study  included: 

In-situ  and  ex-situ  stabilization 
In-situ  and  ex-situ  bioremediation 
In-situ  steam  stripping 
Ex-situ  thermal  desorption 
Ex-situ  incineration 
In-situ  and  ex-situ  air  sparging 
Ex-situ  dewatering 
Ex-situ  oil/water  separation 

At  the  time  this  feasibility  study  was 
conducted  (early  1993),  approximately  a 
year  and  a  half  remained  before  the 
expiration  of  the  national  capacity 
variance  for  the  F037/F038  wastes.  Citgo 
planned  that  the  cleanout  would  be 
finished  and  that  all  the  sludge  removed 
would  be  landfilled  in  a  subtitle  C  unit 
meeting  the  minimum  technology 
requirements,  as  required  by 
§  268.5(h)(2),  before  the  national 
capacity  variance  expired.  They 
constructed  a  treatment  system  which  is 
designed  to  meet  the  NESHAP  waste 
limit  for  benzene  and  controls  air 
emissions.  The  treated  waste  also  must 
meet  certain  landfill  acceptance  criteria. 
In  particular,  this  treatment  system 
meets  the  LDR  level  for  benzene  and 
also  achieves  oil  recovery,  partial 
removal  of  volatile  organics,  and 
dewatering  and  stabilization  of  the 
sludge  which  meets  LDR  standards  for 
nickel  and  chromium  (the  two  regulated 
metals  in  F037fF038  wastes):  however, 
the  treatment  system  would  not  meet 
the  LDR  treatment  standards  for  most  of 
the  semivolatile  organics.  Wastewater 
from  the  system  is  redisposed  back  into 
the  Siu-ge  Pond. 

Citgo  hired  a  contractor  to  perform  the 
removal  and  treatment  of  the  Surge 
Pond  sludge.  The  conditions  of  the 
contract  stated  that  the  clean-up  must  be 


completed  before  June  30, 1994. 
However,  due  to  technical  difficulties 
with  scale-up,  dewatering  performance, 
and  the  automatic  control  system  for  the 
vapor  recovery  system,  the  progress  of 
the  clean-up  was  seriously  delayed.  In 
early  1994,  it  became  clear  to  Citgo  that 
the  clean-up  would  not  be  finished 
before  the  expiration  of  the  national 
capacity  variance  and  that  they  would 
need  a  treatability  variance  from  the 
LDRs  in  order  to  continue  disposing  of 
the  residuals  from  their  existing  sludge 
treatment  system. 

D.  Waste  Description 

One  of  the  most  significant 
distinguishing  characteristics  of  this 
waste  is  its  tremendous  quantity.  The 
feasibility  study  conducted  in  early 
1993  estimated  that  the  total  volume  of 
sludge  contained  in  the  Surge  Pond  was 
770,000  cubic  yards,  and  the  total  mass 
as  745,000  tons  with  a  30%  solids 
content  (230,000  tons  dry  solids). 
However,  Citgo  indicated  in  its  petition 
that  it  now  appears  that  these  quantities 
were  underestimated  by  as  much  as 
25%,  which  would  mean  that  the 
original  mass  of  sludge  was  about 
993,000  tons.  Citgo  indicated  that 
approximately  625,000  tons  of  sludge 
would  remain  in  the  pond  after  June  30, 
1994,  the  date  that  the  national  capacity 
variance  for  this  waste  expired.  This  is 
the  quantity  of  waste  that  will  be 
affected  by  this  proposed  variance. 
Approximately  427,000  tons  of  solid 
residual  will  be  generated  by  the 
treatment  of  the  waste  in  the  Surge 
Pond. 

Sampling  and  analysis  of  the  sludge 
was  performed  for  Citgo’s  feasibility 
study  and  again  for  this  variance 
petition.  Concentrations  of  hazardous 
constituents  in  untreated  sludge  are 
summarized  in  table  A. 

E.  Description  of  On-site  Treatment 
System 

The  treatment  system  Citgo  is  using 
consists  of  air  sparging  in  tanks  to 
remove  benzene  (other  volatiles  do  not 
appear  to  be  removed  effectively) 
followed  by  sludge  dewatering.  Air 
emissions  fix)m  some  of  the  unit 
processes  (shaker  system,  air  sparging 
tanks,  and  chemical  mix  tanks)  are 
routed  to  a  vapor  control  system  which 
consists  of  scrubbers  for  removal  of 
hydrogen  sulfide  and  a  portable  thermal 
oxidizer  for  destruction  of  volatile 
organics.  The  dewatered  sludge  is  then 
mixed  with  lime  or  flyash  for  purposes 
of  stabilization  of  metals  and  providing 
structural  integrity  to  meet  the  landfill 
acceptance  criteria.  The  stabilized 
sludge  is  land  disposed  at  Chemical 
Waste  Management’s  Subtitle  C  landfill 


Federal  Register  /  Vol.  59,  No.  167  /  Tuesday,  August  30,  1994  /  Proposed  Rules 


44687 


in  Carlyss,  Louisiana.  The  liquid  phase 
goes  to  tanks  functioning  as  oil-water 
separators  for  recovery  of  oil; 
approximately  18%  of  the  oil  present  in 
the  sludge  is  recovered.  The  aqueous 
discharge  (wastewater)  from  the 
separators  is  discharged  back  into  the 
Surge  Pond;  overflow  from  the  Surge 
Pond  discharges  into  the  old  wastewater 
treatment  system. 

Regulations  that  the  sludge  treatment 
system  must  satisfy  include  the  NPDES 
permit  limits  for  discharge  of  all  site 
wastewaters,  air  emission  limits,  the 
benzene  NESHAP  limit  (10  ppm),  and 
structural  criteria  for  acceptance  at  the 
landfill.  Treatment  performance  data  is 
presented  in  table  B. 

F.  Summary  of  Citgo's  Petition  for  a 
Treatability  Variance 

Citgo  submitted  a  site-specific 
treatability  variance  petition  to  EPA  on 
April  13, 1994,  and  submitted 
additional  materials  as  per  EPA’s 
request.  The  petition  requests  that  EPA 
allow  Citgo  to  continue  land  disposing 
the  treated  sludge  generated  by  the 
remediation  of  the  Surge  Pond  and  to 
meet  alternate  LDR  standards  for  their 
F037/F038  nonwastewaters.  The 
alternative  treatment  standards 
suggested  by  Citgo  are  presented  in  table 
B. 

Citgo  made  the  following  arguments 
as  justification  for  this  request: 

(1)  Citgo  claimed  that  incineration  is 
not  an  appropriate  (technology  for  this 
waste  because 

(a)  the  tremendous  quantity  of  wastes 
generated  by  this  rem^iation  exceeds 
the  annual  excess  capacity  available 
nationwide  for  F037/F038  wastes  (Citgo 
estimated  that  the  eight  incinerators 
willing  to  treat  their  F037/F038  waste 
can  treat  374  thousand  tons  of  F037/ 
F038  wastes  per  year;  the  Surge  Pond 
remediation  will  generate 
approximately  427  thousand  tons  of 
waste  after  June  30), 

(b)  the  metal  content  of  this  waste 
(4.084  ppm  reported  average)  is  higher 
than  that  of  typical  F037/F038  wastes, 
such  that  incineration  of  this  waste 
could  release  large  quantities  of  metals 
to  the  atmosphere,  and 

(c)  the  hazards  of  transporting  the 
waste  long  distances  for  offsite 
incineration  exceed  the  hazards  of 
treating  the  waste  onsite  and  disposing 
the  residuals  in  the  subtitle  C  landfill 
seven  miles  from  the  site.  Citgo 
estimated  that  transportation  of  427 
thousand  tons  of  waste  to  offsite 
incinerators  would  require  a  total  of  24 
million  highway  miles  and  result  in  48 
traffic  accidents  (24  with  a  possible 
release  of  hazardous  material  to  the 
envirorunent)  and  7  traffic  fatalities. 


(2)  Citgo  claimed  that  cement  kiln 
combustion  is  inappropriate  for  this 
waste  due  to  the  low  BTU  content  (less 
than  2,000  BTU/lb)  of  the  waste. 

(3)  Citgo  claimed  that,  “When 
compared  with  other  treatment  options, 
the  CITGO  approach  is  clearly  the  safest 
for  the  environment  and  human  health.” 

(4)  The  company  could  simply  close 
the  impoundment  with  the  waste  in 
place,  thus  doing  no  treatment  at  all. 

II.  Basis  for  Proposed  Treatability 
Variance 

A.  EPA  Evaluation  of  Citgo’s  Petition 

After  careful  evaluation,  EPA  is 
proposing  to  grant  a  treatability  variance 
for  the  F037  and  F038  nonwastewaters 
generated  by  the  remediation  of  the 
Surge  Pond,  subject  to  the  conditions 
described  in  section  II.B.  Our  basis  for 
proposing  to  grant  the  petition  is 
described  below: 

(1)  EPA  wants  the  remediation  of  the 
Surge  Pond  to  be  completed.  Although 
Citgo  has  stated  that  they  prefer  to  close 
the  Surge  Pond  by  removal  of  the  sludge 
followed  by  a  risk  assessment,  the 
closure  regulations  for  interim  status 
surface  impoundments  in  §  265.228  (52 
FR  8708,  March  19, 1987,  amended  at 
57  FR  3493,  Jan.  29, 1992)  allow  the 
option  of  closing  the  impoundment  with 
the  waste  in  place.  This  would  mean 
that  several  hundred  thousands  tons  of 
untreated  hS'zardous  waste  could  remain 
indefinitely  in  an  unlined 
impoundment  immediately  adjacent  to 
and  in  hydraulic  communication  with 
the  Calcasieu  River,  several  miles 
upstream  from  the  Sabine  National 
Wildlife  Refuge.  Hazardous  waste 
constituents  have  already  been  detected 
in  the  groundwater  collected  and 
analyzed  from  monitoring  wells  in  the 
vicinity  of  the  Surge  Pond.  EPA,  the 
authorized  state,  and  the  company  have 
worked  out  an  arrangement  whereby  the 
impoundment  can  be  effectively  closed 
and  remediated,  and  the  sludge  securely 
disposed  after  treatment.  Thus,  the 
alternative  of  closing  in  place  appears  to 
be  clearly  less  desirable  than  partial 
though  substantial  treatment  of  the 
sludge  followed  by  disposal  of  the 
treatment  residue  in  a  subtitle  C  MTR 
landfill.  EPA  supports  the  ongoing 
remediation  plan,  Citgo’s  choice  to  close 
the  pond  by  removal  of  hazardous 
waste,  rather  than  closing  with  the 
waste  in  place. 

(2)  As  noted,  Citgo’s  remediation  plan 
has  been  approved  by  Louisiana 
Department  of  Environmental  Quahty 
(LDEQ).  LDEQ  has  also  approved  a 
temporary  variance  to  a  small  source 
exemption  for  air  emissions  which 
establishes  operating  specifications  for 


temperature  and  residence  time  for  the 
portable  thermal  oxidizer  used  to 
destroy  stripped  volatile  organics. 
Although  regional  approval  of  the 
remediation  plan  was  not  required,  EPA 
Region  VI  concurs  with  this  proposed 
treatability  variance  and  is  currently 
reviewing  Citgo’s  plan  for  risk  based 
closure  of  the  Surge  Pond. 

(3)  EPA  agrees  that  standards  which 
could  necessitate  offsite  incineration  are 
not  appropriate  for  this  waste,  within 
the  meaning  of  §  268.44(a).  The  quantity 
of  waste  being  generated  by  this 
remediation  exceeds  the  available 
incineration  capacity  for  F037/F038 
wastes.  Although  the  national  capacity 
variance  for  this  waste  has  just  expired, 
the  fact  remains  that  offsite  incineration 
is  not  logistically  feasible  for  this  large 
quantity  of  waste. 

(4)  The  Citgo  treatment  system 
achieves  oil  recovery  and  substantial 
treatment  of  some  of  the  regulated 
constituents.  Citgo  estimates  that 
approximately  16  thousand  tons  of  oil 
will  be  recovered  during  the  course  of 
this  remediation.  Waste  minimization  is 
a  high  priority  for  the  Agency  and 
activities  achieving  recovery  of  valuable 
resources  are  strongly  encouraged.  In 
addition,  the  Citgo  treatment  system 
achieves  substantial  reduction  of  most 
of  the  regulated  constituents. 

In  short,  EPA  is  proposing  to  grant  the 
variance  request  because  the  treatment 
technology  that  is  the  basis  for  BOAT 
“is  not  appropriate  to  the  waste”  under 
•  §  268.44  (a)  and  (h).  The  treatment 
technology  is  not  appropriate  because  of 
the  enormous  volume  of  sludge  needed 
to  be  treated  and  because  requiring 
those  standards  to  be  met  could  result 
in  a  net  environmental  detriment.  (EPA 
is  convinced  that  CITGO,  for  reasons 
that  are  legally  permissible,  will  choose 
to  close  its  impoundment  with 
hundreds  of  thousands  of  tons  of  sludge 
left  in  place.)  Under  these  exceptional 
circumstances,  EPA  believes  that  a 
treatability  variance  can  be  issued  and 
accordingly  is  proposing  to  do  so  here. 

Although  EPA  is  proposing  to  grant 
Citgo  a  treatability  variance  for  the 
F037/F038  wastes  contained  in  and  to 
be  removed  from  the  Surge  Pond,  the 
company  made  a  statement  in  their 
petition  with  which  the  Agency  does 
not  agree.  In  particular,  the  Agency  does 
not  agree  that  the  chemical  properties  of 
the  waste  make  thermal  destuction 
inappropriate  for  this  waste. 

Specifically,  EPA  does  not  agree  that  the 
metal  content  of  the  waste  is  sufficiently 
high  to  make  the  waste  nonamenable  to 
combustion. 

Finally,  it  should  be  noted  that 
wastewater  from  the  sludge  treatment 
system  is  currently  being  put  back  in  the 
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Surge  Pond.  Although  characterization 
of  this  wastewater  has  not  been 
provided,  this  wastewater  may  contain 
significant  concentrations  of  volatile 
organics  which  could  simply  evaporate 
from  the  pond.  It  may  be  possible  to 
reduce  releases  of  volatile  organics  from 
the  wastewater  to  the  air  by  treating  this 
wastewater  in  the  newly  constructed 
closed-tank  wastewater  treatment 
system  instead  of  the  old  system  of  open 
surface  impoundments.  However,  the 
Final  Listing  Rule  for  F037/F038 
established  the  Agency’s  position  that 
wastewater  removed  from  wastewater 
treatment  sludges  by  dewatering  that  is 
recycled  to  process  operation  or 
returned  to  the  treatment  system  is  not 
a  "derived  from”  hazardous  wastes  if  it 
.  can  be  demonstrated  that  the  water 
removed  from  the  sludge  is  no  more 
contaminated  than  the  original  influent 
to  the  treatment  unit  from  which  the 
sludge  was  removed  for  dewatering  (55 
FR  46372,  November  2, 1990).  Thus, 
wastew’ater  from  the  sludge  treatment 
system  is  excluded  from  the  definition 
of  hazardous  waste  and  its  management 
is  not  within  the  jurisdiction  of  RCRA. 

B.  Proposed  Alternative  Treatment 
Standards 

If  this  treatability  variance  is 
finalized,  Citgo  Corporation  may  renew 
the  disposal  of  the  treated  sludge 
generated  by  the  onsite  treatment 
system  for  sludges  removed  from  the 
Surge  Pond  at  the  Lake  Charles  Refinery 
site  in  a  Subtitle  C  hazardous  waste 
disposal  facility  (since  it  remains  a 


hazardous  waste),  subject  to  the 
following  conditions: 

(1)  The  stabilized  sludge  generated  by 
the  treatment  system  must  meet  the 
F037/F038  nonwastewater  treatment 
standards  for  benzene,  chromium,  and 
nickel  and  the  NESHAP  standard  for 
benzene  prior  to  disposal  in  a  subtitle  C 
regulated  facility.  Treatment  of  benzene 
will  also  result  in  incidental  treatment 
of  volatile  organics  in  the  waste. 

Meeting  LDR  and  NESHAP  standards 
for  benzene  should  also  assure 
optimized  operation  of  the  treatment 
process,  since  it  is  designed  to  treat 
benzene.  Other  constituents  that  are 
normally  regulated  for  F037/F038 
nonwastewaters  are  not  regulated  for 
this  waste. 

(2)  The  vapor  control  system  must  be 
operated  in  accordance  with 
performance  specifications  required  by 
LDEQ,  which  state  that  the  thermal 
oxidizer  fire  box  temperature  shall  be 
maintained  at  1600°F  or  higher  for  one 
second  or  more.  If  the  vapor  control 
system  malfunctions,  operation  of  the 
system  must  cease  until  the  problem  has 
been  corrected. 

List  of  Subject  in  40  CTR  Part  268 

Environmental  protection,  Hazardous 
Waste. 

Dated:  August  4, 1994. 

Michael  Shapiro, 

Director,  Office  of  Solid  Waste.  ^ 

For  the  reasons  set  out  in  the 
preamble,  title  40,  chapter  I,  of  the  Code 
of  Federal  Regulations  is  proposed  to  be 
amended  as  follows: 


PART  268— LAND  DISPOSAL 
RESTRICTIONS. 

1.  The  authority  citation  for  part  268 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6905,  6912(a),  6921, 
and  6924. 

2.  Section  268.44  is  amended  by 
adding  paragraph  (p)  to  read  as  follows: 

§  268.44  Variance  from  a  treatment 
standard. 

***** 

(p)  Citgo  Corporation  may  dispose  the 
treated  sludge  generated  by  the  onsite 
treatment  system  for  sludges  removed 
from  the  Surge  Pond  at  the  Lake  Charles 
Refinery  site  in  a  Subtitle  C  hazardous 
waste  disposal  facility,  subject  to  the 
following  conditions: 

(1)  The  stabilized  sludge  generated  by 
the  treatment  system  must  meet  the 
F037  and  F038  nonwastewater 
treatment  standards  for  benzene, 
chromium,  and  nickel  and  the  NESHAP 
standard  for  benzene.  Other  constituents 
that  are  normally  regulated  in  F037  and 
F038  nonwastewaters  are  not  regulated 
for  this  waste. 

(2)  The  vapor  control  system  must  be 
operated  in  accordance  with 
performance  specifications  required  by 
Louisiana  Department  of  Environmental 
Quality,  which  state  that  the  thermal 
oxidizer  fire  box  temperature  shall  be 
maintained  at  1600°F  or  higher  for  one 
second  or  more.  If  the  vapor  control 
system  malfunctions,  operation  of  the 
system  must  cease  until  the  problem  has 
been  corrected. 

Sludge 


Table  A.— Characterization  of  Untreated 


Chemical  name 

Feasability  study  data 

Total  cone,  (mg/kg) 

Variance  petition 
data 

Total  cone,  (mg/ 
kg) 

4-day  average 

Average 

High 

Low 

Organics: 

Acenaphthene  . 

49.0 

120.0 

17.0 

NA 

Anthracene . 

33.0 

65.0 

7.0 

23.37 

Benz(a)anthracene . 

44.9 

160.0 

7.1 

17.02 

Benzene  . 

66.9 

190.0 

3.9 

26.84 

Benzo(a)pyrene . 

34.4 

120.0 

6.0 

9.40 

Chrysene . 

73.9 

220.0 

16.0 

29.36 

Di-ri-butyl  phthalate . 

ND 

ND 

ND 

0.00 

bis{2-Ethylhexyl)phthalate . 

ND 

ND 

ND 

0.00 

Ethylbenzene . 

135.0 

300.0 

32.0 

37.36 

Fluorene . 

89.0 

170.0 

23.0 

NA 

Naphthalene . 

280.0 

490.0 

75.0 

103.16 

Phenanthrene . 

308.3 

550.0 

71.0 

123.09 

Phenol  . 

32.0 

46.0 

ND 

0.00 

Pyrene . 

94.2 

200.0 

18.0 

42.71 

Toluene  . 

182.3 

490.0 

ND 

56.06 

Xylenes  (total)  . 

438.0 

930.0 

14.0 

154.42 

Inorganics: 

Cyanides  (total) . 

ND 

ND 

ND 

10.11 

Metals 

TCLP  (mg/I) 

Barium . 

389.0 

613.0 

207.0 

NA 

Chromium  (total)  . 

1085.0 

2330.0 

268.0 

3.10 

Lead  . 

2200.0 

5410.0 

618.0 

NA 
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Table  A.— Characterizathdn  of  Untreated  Sludge— Continued 


Chemical  name 

Feasability  study  data  | 

Total  cone,  (m^g)  | 

Variance  petition 
data 

Total  cone,  (mg/ 
kg) 

4-day  average 

Average 

High 

Low 

Nickel  . . . . 

75.0 

324.0 

229.0 

962.0 

34.8 

34.0 

0.12 
'  NA 

Vanadium  .  . 

NA— Not  Anatyzed. 
ND — Not  Detected. 


Table  B.— Treatment  Performance  Data 


Chemical  name 

Variance  petition  data 

4-day  average  concentrations 

Worst  case 
sample 

Untreated 

Treated:  system  A 

Treated:  system  B  | 

Stabilized 

- 

Dewatered 

Stabilized 

Dewatered 

Stabilized 

Organics:  Total  (mg/kg) 

Anthracene  . 

’23.37 

17.25 

14.68 

13.75 

10.23 

24.5 

Benz(a)anthracene . 

17.02 

13.78 

14.25 

11.39 

8.43 

22.9 

Benzene  . . . 

26.84 

*15.44 

8.86 

8.83 

3.50 

*19.8 

Benzo(a)pyrene . 

9.40 

7.62 

6.87 

6.28 

5.47 

12.8 

Chrysene  . 

29.36 

24.02 

22.36 

18.86 

13.36 

29.1 

Di-n-butyl  phthalate  . 

0.00 

0.00 

0.00 

0.05 

0.00 

0.0 

bis(2-EtlTylhexy1)phthalate  . 

0.00 

8.24 

15.66 

2.63 

0.00 

81.1 

Ethylbenzene . 

37.36 

31.10 

27.00 

25.03 

17.39 

35.4 

Naphthalene  . . . 

103.16 

87.74 

78.23 

67.67 

50.33 

98.2 

Phenanthrene . 

123.09 

109.33 

96.33 

82.47 

65.41 

119.0 

F^hend  . . 

Pyrene  . . 

0.00 

42.71 

1.80 

32.76 

0.00 

29.93 

0.00 

27.30 

0.00 

20.16 

0.0 

40.7 

Toluene . . . . 

56.06 

53.67 

35.92 

36.42 

21.49 

69.8 

Xylenes  (total)  . 

154.42 

158.34 

123.86 

112.35 

84.94 

173.4 

Inorganics:  Total  (mg/kg) 

Cyanides  (total)  . 

10.11 

0.90 

1.05 

1.02 

0.75 

2.8 

Metals:  TCLP  (mg/I) 

Chromium  (total) . 

3.10 

0.04 

0.04 

0.39 

0.04 

0.04 

Nickel  . . . . 

0.12 

0.04 

0.04 

0.15 

0.04 

0.04 

System  A  consists  of  filter  presses  followed  by  the  Aran  stabilization  unit 
System  B  consists  of  centrifuges  followed  by  the  Portec  stabilization  unit. 

*  the  company  has  agreed  to  continue  treatment  as  required  for  treated  wastes  that  do  not  meet  the  benzene  NESHAP  level  of  1 0  mg/kg. 


IFR  Doc.  94-21371  Filed  8-29-94;  8:45  am] 

8ILUNG  COOe  6S60-60-P 


40  CFR  Part  300 

[FRL-5061-81 

National  Oil  and  Hazardous, 
Substances  Pollution  Contingency 
Plan;  National  Priorities  List 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  Intent  to  Delete  the 
Dupont  County  Road  X23  Site,  Lee 
County,  Iowa  from  the  National 
Priorities  List:  Request  for  Comments. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA),  Region  7  announces  its 
intent  to  delete  the  Dupont  County  Road 
X23  Site,  located  in  Lee  County,  Iowa 
from  the  National  Priorities  List  (NPL) 
and  requests  public  comment  on  this 
action.  The  NPL  constitutes  appendix  B 
to  the  National  Oil  and  Hazardous 


Substcinces  Pollution  Contingency  Plan 
(NCP),  40  CFR  part  300,  which  the  EPA 
promulgated  pursuant  to  section  105  of 
the  Comprehensive  Environmental 
Response,  Cximpensation,  and  Liability 
Act  {CERCL.\),  as  amended.  The  reason 
this  action  is  being  taken  is  that 
Superfund  Remedial  Activities  have 
been  completed. 

DATES:  Comments  concerning  this  site 
may  be  submitted  on  or  before 
September  29, 1994. 

ADDRESSES:  Comments  may  be  mailed 
to;  Michael  J.  Sanderson,  Acting 
Director,  Waste  Management  Division, 
U.S.  Environmental  Protection  Agency, 
Region  7,  726  Minnesota  Ave.,  Kansas 
City,  Kansas  66101. 

Additional  Information: 
Comprehensive  information  on  this  site 
is  available  through  the  EPA  Region  7 
public  docket,  which  is  located  in  the 
EPA’s  Region  7  office  and  is  available 
for  viewing  by  appointment  only  from 
9:00  a.m.  to  4:00  p.m.,  Monday  through 


Friday,  excluding  hoUdays.  Requests  for 
appointments  or  copies  of  the 
background  information  from  the 
Regional  public  docket  should  be 
directed  formally  to  the  EPA  Region  7 
docket  office. 

The  address  for  the  Regional  docket 
office  is:  U.S.  Environmental  Protection 
Agency,  Region  7,  726  Minnesota  Ave., 
Kansas  City.  Kansas  66101. 

Background  information  from  the 
Regional  public  docket  is  also  available 
for  viewing  at  the  Dupont  County  Road 
X23  Site  information  repository  which 
is  located  w'ith;  Idol  Rashid  Memorial 
Branch,  Fort  Madison' Public  Libraries, 
3421  Avenue  L,  Fort  Madison,  Iowa 
52627. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Roemennan.  U.S.  Environmental 
Protection  Agency,  Region  7.  726 
Minnesota  Ave.,  Kansas  City,  Kansas 
66101,  (913)  551-7694. 
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SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 

I.  Introduction 

II.  NPL  Deletion  Criteria 

III.  Deletion  Procedures 

rv.  Basis  for  Intended  Site  Deletion 

I.  Introduction 

The  Environmental  Protection  Agency 
(EPA)  Region  7  annoimces  its  intent  to 
delete  the  Dupont  County  Road  X23 
Site,  Lee  Coimty,  Iowa  Site,  from  the 
National  Priorities  List  (NPL),  which 
constitutes  Appendix  B  of  the  National 
Oil  and  Hazardous  Substances  Pollution 
Contingency  Plan  (NCP),  emd  requests 
comments  on  this  deletion.  The  EPA 
identifies  sites  that  appear  to  present  a 
significant  risk  to  public  healdi,  welfare, 
or  the  environment  and  maintains  the 
NPL  as  the  list  of  those  sites.  Sites  on 
the  NPL  may  be  the  subject  of  remedial 
actions  financed  by  the  Hazardous 
Substance  Response  Fund  (Fund). 
Pursuant  to  §  300.425(e)(3)  of  the 
National  Contingency  Plan  (NCP),  any 
site  deleted  from  the  NPL  remains 
eligible  for  Fund-financed  remedial 
actions  if  future  conditions  at  the  site 
warrant  such  action. 

The  EPA  will  accept  comments  on  its 
intention  to  delete  this  site  from  the 
NPL  for  thirty  days  after  the  publication 
of  this  notice  in  the  Federal  Register. 

Section  n  of  this  notice  explains  the 
criteria  for  deleting  sites  from  the  NPL. 
Section  III  discusses  the  procedures  that 
the  EPA  is  using  for  this  action.  Section 
rv  discusses  how  the  site  meets  the 
deletion  criteria. 

II.  NPL  Deletion  Criteria 

The  NCP  establishes  the  criteria  that 
EPA  uses  to  delete  sites  from  the  NPL. 

In  accordance  with  40  CFR  300.425(e), 
sites  may  be  deleted  from  the  NPL 
where  no  further  response  is 
appropriate.  In  making  this 
determination,  EPA,  in  consultation 
with  the  State,  will  consider  whether 
any  of  the  follovsdng  criteria  have  been 
met: 

(i)  Responsible  parties  or  other 
persons  have  implemented  all 
appropriate  response  actions  required; 
or 

(ii)  All  appropriate  Fund-financed 
responses  vmder  CERCLA  have  been 
implemented  and  no  further  response 
action  by  responsible  parties  is 
appropriate;  or 

(iii)  The  remedial  investigation  has 
shown  that  the  release  poses  no 
significant  threat  to  public  health  or  the 
environment  and,  therefore,  taking  of 
remedial  measures  is  not  appropriate. 

Section  121(f)(1)(C)  of  CERCLA,  and 
§  300.425(e)(2)  of  the  NCP  require  State 


concurrence  before  deleting  a  site  from 
the  NPL. 

Deletion  of  a  site  from  the  NPL  does 
not  preclude  eligibility  for  subsequent 
Fund-financed  actions  if  future 
conditions  warrant  such  actions. 

Section  300.425(e)(3)  of  the  NCP  states: 
“All  releases  deleted  from  the  NPL  are 
eligible  for  further  Fund-financed 
remedial  actions  should  future 
conditions  warrant  such  action. 
Whenever  there  is  a  significant  release 
from  a  site  deleted  from  the  NPL,  the 
site  shall  be  restored  to  the  NPL, 
without  application  of  the  HRS  [hazard 
ranking  system].” 

Deletion  of  sites  from  the  NPL  does 
not  itself  create,  alter,  or  revoke  any 
individual’s  rights  or  obligations.  The 
NPL  is  designed  primarily  for 
informational  purposes  and  to  assist 
Agency  management.  As  mentioned  in 
Section  I  of  this  notice,  §  300.425(e)(3) 
of  the  NCP  makes  clear  that  deletion  of 
a  site  from  the  NPL  does  not  preclude 
eligibility  for  futvue  Fund-financed 
response  actions. 

III.  Deletion  Procedures 

EPA  Region  7  will  accept  and 
evaluate  public  comments  before 
making  the  final  decision  to  delete  the 
site  from  the  NPL.  The  Agency  believes 
that  deletion  procedures  should  focus 
on  notice  and  comment  at  the  local 
level.  Comments  from  the  local 
community  are  likely  to  be  the  most 
pertinent  to  deletion  decisions.  The 
following  procedures  were  used  for  the 
intended  deletion  of  the  site: 

1.  EPA  Region  7  has  recommended 
the  deletion  and  prepared  the  relevant 
documents. 

2.  The  State  of  Iowa  has  concurred 
with  the  deletion  decision. 

3.  Concurrent  with  this  National 
Notice  of  Intent  to  Delete  a  notice  has 
been  published  in  local  and  community 
newspapers  and  has  been  distributed  to 
appropriate  federal,  state,  and  local 
officials  and  other  interested  parties. 
This  notice  announces  a  thirty  (30)  day 
public  comment  period  on  the  deletion 
package,  which  starts  two  weeks  from 
SeptemW  13, 1994  and  which  will 
conclude  on  September  29, 1994. 

4.  The  Region  has  made  all  relevant 
documents  available  in  the  Regional 
Office  and  local  site  information 
repository. 

The  comments  received  during  the 
notice  and  comment  period  will  be 
evaluated  before  the  final  decision  to 
delete  is  made.  The  Region  will  prepare 
a  Responsiveness  Summary,  if 
necessary,  which  will  address  any 
comments  received  during  the  public 
comment  period. 


A  deletion  will  occur  after  the 
Regional  Administrator  places  a  notice 
in  the  Federal  Register.  The  NPL  will 
reflect  any  deletions  in  the  next  final 
update.  Public  notices  and  copies  of  the 
Responsiveness  Summary  will  be  made 
available  to  local  residents  by  Region  7. 

IV.  Basis  for  Intended  Site  Deletion 

The  following  summary  provides  the 
Agency’s  rationale  for  recommending 
deletion  of  the  Dupont  County  Road 
X23,  Lee  County,  Iowa  Site,  from  the 
NPL. 

The  DuPont  County  Road  X23  Site  is 
located  near  West  Point,  Lee  County, 
Iowa.  The  site  is  comprised  of  two 
subsites,  the  Baier  and  the  McCarl 
subsites,  located  within  one  mile  of 
each  other  on  County  Road  X23.  The 
Baier  and  McCarl  subsites  are  located 
wthin  NEVh,  SWV4,  Section  28,  , 
Township  68  North,  Range  5  West  and 
SEV4,  SWV4,  Section  22  Township  68 
North,  Range  5  West,  respectively. 

DuPont  contracted  with  Charles 
Knoch  to  haul  and  dispose  of  paint 
wastes  from  its  Fort  Madison  plant 
during  the  period  1949-53.  (Following 
this  DuPont  contracted  to  have  the 
waste  taken  to  the  Strunk  Farm  which 
was  cleaned  up  volimtarily  in  1981  by 
DuPont.)  DuPont  estimates  that  48,000 
to  72,000  55-gallon  drums  of  waste  were 
disposed  of  at  the  two  subsites.  The 
Baier  subsite,  owmed  at  that  time  by  Mr. 
Knoch’s  sister,  was  the  primary  disposal 
site.  In  inclement  weather  when  the 
Baier  subsite  was  inaccessible,  Mr. 
Knoch  would  use  the  McCarl  subsite. 
The  McCarl  subsite  was  purchased  by 
DuPont  in  1986  to  prevent  a  home  being 
built  on  the  site. 

The  paint  waste  was  placed  in 
trenches  and  burned.  DuPont  estimates 
that  as  a  result  of  incomplete  burning 
4,500  to  7,000  tons  of  ash  might  remain 
on  the  site. 

The  Baier  site  was  listed  as  a 
potentially,  uncontrolled,  hazardous 
waste  site  in  the  Eckhardt 
Subcommittee  Report  in  November 
1979. 

The  site  was  placed  on  the  NPL  with 
a  hazard  ranking  System  (HRS)  score  of 
46.01  on  August  30, 1990,  55  FR  169. 

A  Preliminary  Assessment  (PA)  of  the 
Baier  Farm  was  conducted  in  September 
1980  by  the  U.S.  EPA  Field  Investigative 
Team  (FIT). 

A  Field  Investigation  of  the  Baier 
Farm  was  conducted  by  FIT  in  April 
1983.  Soil  sample  analysis  found  seven 
priority  pollutant  metals  in 
concentrations  exceeding  background 
(concentrations  ranged  from  90  to 
18,000  ppm).  Also  detected  were  six 
priority  pollutant  organics  in  soil 
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samples  (with  concentrations  up  to 
220,000  ppb). 

On  March  28, 1984,  EPA  sent  an 
information  request  letter  to  DuPont 
regarding  the  waste  site.  DuPont’s 
response  indicated  another  possible 
waste  site  at  the  McCarl  property  on 
Chalkridge  Road. 

In  July  1985  FIT  oversaw  the 
installation  of  three  ground  water 
monitoring  wells  at  the  Baier  Site. 
Analyses  of  ground  water  samples 
collected  from  the  wells  showed 
elevated  levels  of  aluminum,  barium, 
calcium,  magnesium,  potassium, 
sodium,  iron,  manganese  and  lead.  A 
second  round  of  sampUng  of  these  wells 
in  1986  resulted  in  similar  findings, 
with  chromium  exceeding  the 
Maximum  Contaminant  Levels  (MCLs) 
set  forth  in  40  CFR  part  141. 

Downstream  surface  water  samples 
showed  high  concentrations  of  metals 
including  lead  and  chromium. 

The  Preliminary  Assessment  for  the 
McCarl  subsite  was  conducted  in 
January  1985  by  the  Iowa  Department  of 
Natural  Resources. 

FIT  conducted  the  Site  Investigation 
for  the  McCarl  subsite  in  July  1986, 
including  the  installation  and  sampling 
of  three  groimd  w'ater  monitoring  wells. 
Analysis  of  soil  samples  from  the 
investigation  showed  concentrations  in 
excess  of  background  for  barium, 
cadmium,  chromium,  lead,  copper, 
manganese,  selenium  and  zinc.  Analysis 
of  ground  water  samples  showed 
concentrations  in  excess  of  MCLs  for 
antimony  (32  times  the  MCL),  cadmium, 
chromium,  selenium.  Other  metals  were 
also  detected.  DuPont  sampled  the 
McCarl  ground  water  wells  in  July  1988 
and  found  higher  levels  of  selenium 
than  found  by  FIT. 

A  Special  Notice  letter  for  RI/FS 
negotiations  was  sent  to  DuPont  on 
’anuary  31, 1989. 

The  EPA  issued  a  Unilateral 
Administrative  Order  (UAO)  to  DuPont 
on  July  5, 1989.  The  UAO  required  a 
removal  action  at  the  Baier/Fedler 
subsite  and  an  RI/FS  for  both  subsites. 
The  Removal  Action  was  indefinitely 
deferred  in  February  7, 1990,  in  an 
amendment  to  the  UAO. 

RI/FS  activities  were  completed  in 
January  1991.  As  part  of  the  RI/FS  a 
Baseline  Risk  Assessment  was 
performed,  based  on  data  from  the  RI,  to 
evaluate  the  potential  risks  to  human 
health  posed  by  potential  soil  and 
ground  water  contamination  at  the  Site. 
An  ecological  risk  assessment  was 
prepared  in  conjunction  with  the 
Baseline  Risk  Assessment.  Protective 
concentrations  of  contaminants  were 
established,  based  on  residential 
exposure  for  both  the  average  and 


reasonable  worst-case  scenarios.  Action 
levels  (clecmup  criteria)  based  on  these 
exposure  scenarios  were  then  developed 
for  soils  at  the  Site. 

The  Baseline  Risk  Assessment 
indicated  that  ground  water 
contamination  posed  no  threat  to 
human  health  because  of  the  lack  of  a 
complete  exposure  pathway  due  to  the 
lack  of  yield  from  the  contaminated 
water  bearing  unit.  Few  receptor  wells 
exist  in  the  Site  vicinity.  Furthermore, 
the  nearby  residential  wells,  sampled 
periodically,  indicated  that  metals  and 
volatile  organic  compounds  were  below 
all  regulatory  health-based  standards. 

The  “no-action”  alternative  was 
selected  for  ground  water. 

Based  on  the  completed  RI/FS,  the 
ROD  was  issued  on  May  28, 1991,  and 
EPA  successfully  negotiated  a  Consent 
Decree  (lodged  February  25, 1992, 
entered  April  23, 1992,  Case  Number  3- 
92-CV-10028  in  the  United  States 
District  Court,  Southern  District  of  Iowa, 
Davenport  Division)  for  Remedial 
Design/Remedial  Action  (RD/RA) 
activities  with  DuPont.  DuPont 
completed  the  RA  at  the  Site  in 
September  1993.  As  required  by  the 
ROD,  the  RA  included:  (1)  All  surface 
waste  materials  not  amenable  to  the 
selected  technology,  such  as  metal, 
grinding  balls,  and  paint  cans,  were  to 
be  removed  and  disposed  at  an  off-site 
RCRA-permitted  hazardous  waste 
landfill  prior  to  stabilization/ 
solidification, 

(2)  Construction  of  an  on-site  waste 
disposal  cell, 

(3)  Stabilization/solidific^tion  of 
contaminated  soils  and  placement  in  the 
on-site  disposal  cell,  and 

(4)  Construction  of  a  soil  cap  over  the 
disposal  cell.  Restrictions  on  the  future 
use  and  development  of  the  Site  were 
included  to  ensure  the  integrity  of  the 
cover  and  the  underlying,  solidified  soil 
mass  and  to  prevent  human  contact 
with  treated  soils. 

EPA  in  consultation  with  the  State  of 
Iowa,  has  determined  that  all  fund- 
financed  response  activities  under 
CERCLA  at  the  Dupont  County  Road 
X23  Site,  Lee  County,  Iowa  have  been 
completed,  and  that  no  further  response 
is  necessary.  Therefore,  it  is  proposed 
that  the  Site  be  deleted  from  the  NPL. 

Dated:  August  1, 1994. 

Dennis  Grams, 

Regional  Administrator,  Region  7. 

(FR  Doc.  94-21366  Filed  8-29-94;  8:45  am] 
BILLING  CODE  6560-S(M> 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

[Docket  No.  94-70;  Notice  1] 

RIN  2127-AF35 

Federai  Motor  Vehicie  Safety 
Standards;  Door  Locks  and  Door 
Retention  Components 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA), 
Department  of  Transportation  (DOT). 
ACTION:  Notice  of  Proposed  Rulemaking. 

SUMMARY:  This  document  proposes  to 
amend  Federal  Motor  Vehicle  Safety 
Standard  No.  206,  Door  Locks  and  Door 
Retention  Components,  by  extending 
and  expanding  the  standard’s  existing 
side  door  requirements  to  the  back 
doors  of  passenger  cars  and 
multipurpose  passenger  vehicles  with  a 
gross  vehicle  weight  rating  (GV\VR)  of 
4,536  kilograms  (kg)  (10,000  poimds 
(lb))  or  less,  including  hatchbacks, 
station  wagons,  sport  utility  vehicles, 
and  passenger  vans.  The  purpose  of  the 
standard’s  requirements,  which 
currently  apply  only  to  side  doors,  is  to 
reduce  the  likelihood  of  occupants 
being  ejected  from  vehicles  in  real- 
world  crashes.  A  recent  agency  study 
indicates  that  each  year  there  are  nearly 
150  fatalities  in  which  an  occupant  is 
ejected  through  rear  hatches,  tailgates, 
and  other  back  doors  of  these  vehicles. 
This  proposal  seeks  to  reduce  the 
number  of  fatalities  and  serious  injuries 
resulting  from  such  ejections  by 
extending  and  expanding  Standard  No. 
206’s  requirements  for  door  locks  and 
door  retention  components  to  back 
doors.  Given  the  differences  between 
side  doors  and  back  doors,  the  agency 
is  proposing  minor  modifications  in  the 
performance  requirements  and  test 
procedures  to  make  them  appropriate 
for  back  doors. 

DATES:  Comment  closing  date: 
Comments  on  this  notice  must  be 
received  by  NHTSA  not  later  than 
October  31, 1994. 

Proposed  effective  date:  The  agency  is 
considering  an  effective  date  of  the  first 
September  1  that  occurs  following  a  two 
year  period  beginning  with  the 
publication  of  a  final  rule  in  the  Federal 
Register. 

ADDRESSES:  Comments  should  refer  to 
the  docket  and  notice  numbers  set  forth 
above  and  be  submitted  to:  Docket 
Section,  National  Highway  Traffic 
Safety  Administration,  400  Seventh 
Street,  SVV.,  Room  5109,  Washington, 
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E)C  20590.  Docket  room  hours  are  from 
9:30  a.m.  to  4:00  p.m.,  Monday  through 
Friday. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Joseph  Kanianthra,  Chief,  Side  and 
Rollover  Crash  Protection  Division, 

Office  of  Vehicle  Safety  Standards, 
National  Highway  Traffic  Safety 
Administration,  400  Seventh  Street, 

SW.,  Washington,  DC  20590,  (202)  366- 
4924. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

A.  The  Existing  Standard 

B.  April  1990  Report 

C  June  1990  Petition  for  Rulemaking 
D.  Events  Since  1990 

II.  Proposat 

A.  Overai/  Proposal  and  Rationale 

B.  Door  Latches 

1.  Requirements  for  Secondary  Latch 
Position 

2.  Load  Requirements 
C  Door  Hinges 

D.  Door  Locks 
&  Leadtime 

F.  Additional  Considerations/Questions 

III.  Costs 

rv.  Rulemaking  Analyses  and  Notices 

A.  E.0. 12866  and  DOT  Regulatory  Policies 
and  Procedures 

B.  Regulatory  Flexibility  Act 

C  National  Environmental  Policy  Act 

D.  E.O.  12612,  Federalism 

E.  Civil  Justice  Reform 
V.  Comments 

I.  Background 

A.  The  Existing  Standard 
Standard  No.  206,  Door  Locks  and 
Door  Retention  Components,  specifies 
performance  requirements  for  side  door 
locks  and  side  door  retention 
components,  including  latches,  hinges, 
and  other  supporting  means.  The 
requirements  are  intended  to  minimize 
the  likelihood  of  occupant  ejections 
from  the  vehicle  in  the  event  of  a  crash. 

The  standard's  full  requirements 
apply  to  side  doors  other  than  cargo- 
type  doors  and  sUding  doors;  more 
abbreviated  requirements  apply  to  the 
latter  two  types  of  doors.  The  standard’s 
full  requirements  can  be  summarized  as 
follows. 

First,  each  door  latch  and  striker 
assembly  must  have  a  fully  latched 
position  and  a  secondary  latch  position. 
The  secondary  position  serves  as  a 
backup  to  the  primary  latched  position 
in  the  event  the  primary  latch  is  not 
properly  engaged  and  adds  an 
additional  level  of  protection  in  case  the 
primary  latch  position  fails. 

Second,  latcmes  and  hinges  must 
withstand  specified  load  requirements. 
A  door  latch  and  striker  assembly  of  a 
side  door,  when  in  the  fully  latched 
position,  must  not  separate  when  a 


longitudinal  load  of  11,000  Newtons 
(2,500  pounds),  or  a  transverse  load  of 
8,900  Newtons  (2,000  poimds),  is 
applied  to  the  latch  ("Longitudinal” 
loads  are  parallel  to  the  vehicle’s 
longitudinal  centerline  and  are  applied 
perpendicular  to  the  face  of  the  latch. 
"Transverse”  loads  are  perpendicular  to 
the  vehicle  centerline  and  are  applied  in 
the  direction  in  which  the  door  opens). 
Reduced  load  requirements  are 
specified  for  the  secondary  latched 
position.  Also,  a  door  latdi  must  not 
disengage  from  the  fully  latched 
position  when  specified  inertia  loads 
are  applied  to  the  door  latch  system 
(Inertia  is  the  property  of  matter  that 
requires  that  a  load  be  exerted  on  a  body 
to  accelerate  it.  An  inertial  load  is 
calculated  by  multiplying  the  mass  of  a 
body  by  its  acceleration).  Door  hinges 
must  not  separate  when  specified 
longitudinal  and  transverse  loads  are 
applied  to  the  hinge  system. 

Third,  side  doors  must  be  equipped 
with  a  locking  mechanism  with  an 
operating  means  in  the  interior  of  the 
vehicle.  For  side  front  door  locks,  the 
outside  door  handle  must  be  inoperative 
when  the  locking  mechanism  is 
engaged.  For  side  rear  door  locks,  both 
the  outside  and  inside  door  heindles 
must  be  inoperative  when  the  locking 
mechanism  is  engaged. 

Standard  No.  206  specifies  test 
procedures  for  many  of  its  performance 
requirementSrThe  standard  incorporates 
test  procedures  set  forth  in  two  Society 
of  Automotive  Engineers  (SAE) 
recommended  practices:  SAE  J839b, 
Passenger  Car  Side  Door  Latch  Systems, 
and  SAE  J934,  Vehicle  Passenger  Door 
Hinge  Systems. 

B.  April  1990  Report 

As  part  of  its  review  of  potential  back 
door  safety  problems,  NHTSA 
conducted  an  in-depth  accident  analysis 
using  1982-1986  and  1988  (no  national 
data  file  for  1987)  National  Accident 
Sampling  System  (NASS)  data  relating 
to  door  openings  and  ejections  in 
passenger  vehicles  involved  in  crashes 
that  required  towing  from  the  scene 
(herein^er  referred  to  as  towaway 
crashes).  In  addition,  the  1988  Fatal 
Accident  Reporting  System  (FARS)  data 
were  used  to  assess  the  magnitude  of  the 
safety  problem.  The  results  of  these 
analyses  were  published  on  April  5, 
1990  in  a  report  entitled  "Hat^back, 
Tailgate,  and  Back  Door  Opening  in 
Crashes  and  Occupant  Ejection  through 
the  Back  Area”  (1990  Report).  A  copy  of 
this  report  is  available  in  NOTSA 
Docket  90-08-GR-001. 

The  report  concluded  that  back  doors 
of  vehicles  so  equipped  open  in  5-6 
percent  of  towaway  crashes,  compared 


to  1-2  percent  of  side  doors  in  such 
crashes.  Further,  a  hatchback  or  tailgate 
was  about  3  times  as  likely  to  open  as 
one  of  the  ficnt  side  doors  and  about  7- 
8  times  as  likely  to  open  as  one  of  the 
rear  side  doors.  Of  passenger  vehicles  so 
equipped,  an  estimated  36,244 
hatchbacks  and  tailgates  opened  in 
towaway  crashes  in  1988.  More 
specifically,  an  estimated  4,986 
passenger  van  back  doors  opened  in 
towaway  crashes,  representing  about  4 
times  the  rate  of  front  side  door 
openings  and  about  double  the  rate  of 
right  rear  side  door  openings  (very  few 
passenger  vans  have  left  side  rear 
doors). 

Finally,  the  data  showed  that  53 
percent  of  the  back  door  openings 
occurred  in  accidents  involving  vehicle 
rollovers,  as  opposed  to  23  percent  of 
left  front  door  openings  and  40  percent 
of  right  front  door  openings. 

Despite  the  frequency  of  back  door 
openings,  however,  occupant  ejection 
though  the  back  door  occiured  in  only 
1  percent  of  the  towaway  crashes 
involving  back  door  openings.  This 
compares  with  8  to  13  percent  of 
occupant  ejections  through  front  door 
openings. 

FARS  data  indicated  that  there  were 
8,343  passenger  car  and  MPV  occupant 
ejection  fatalities  in  1988,  2,190  of 
which  were  from  vehicles  with  back 
doors.  NHTSA ’s  report  set  forth  two 
methodologies,  both  using  NASS  data, 
to  estimate  the  number  of  these  fatalities 
that  represented  occupant  ejections 
throu^  back  doors.  One  methodology 
resulted  in  an  estimate  that  93  of  the 
fatally  injured  persons  were  ejected 
through  ^ck  doors.  The  other 
methodology  estimated  the  niunber  to 
be  130. 

Also  on  April  5, 1990,  NHTSA  wrote 
to  nine  manufacturers  (Chrysler,  Ford, 
General  Motors,  Honda,  Mazda.  Nissan, 
Toyota,  Volkswagen,  and  Volvo)  asking 
their  thoughts  on  how  to  address  the 
problem  of  back  door  openings  and 
requesting  information  on  design 
specifications  used  for  the  production  of 
back  door  latch/lock  systems.  Eight  of 
the  nine  responded,  indicating  that 
none  of  their  back  door  latch 
assemblies,  except  certain  Mazda 
vehicles,  met  the  requirements  of 
Standard  No.  206. 

They  stated  that  they  did  not  consider 
back  door  openings  to  be  a  significant 
safety  problem,  however,  and  indicated 
that  they  had  certain  design  sidelines 
and  requirements  that  are  followed  in 
designing  their  back  door  latch 
assemblies.  Finally,  they  stated  that 
proper  use  of  seat  tcUs  is  the  most 
effective  method  of  ejection  reduction. 
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C.  June  1990  Petition  for  Rulemaking 

On  June  19, 1990,  the  Insurance 
Institute  for  Highway  Safety  petitioned 
the  agency  to,  among  other  things, 
extend  the  requirements  of  Standard 
206  to  back  doors.  NHTSA  denied  this 
petition  in  a  document  published  in  the 
Federal  Register  (55  FR  48261)  on 
November  20, 1990,  citing  the  1990 
Report  in  its  denial.  NHTSA  concluded 
that  increased  use  of  seat  belts  would  be 
a  more  effective  means  of  reducing  back 
door  ejections  than  extending  the 
requirements  of  Standard  206  to  back 
doors,  and  that  there  was  not  a  safety 
need  significant  enough  to  justify  the 
recommended  rulemaking. 

D.  Events  Since  1990 

NHTSA  continued  to  evaluate  the 
issue  of  preventing  back  door  ejections 
and  on  January  21, 1994,  issued  an 
update  to  the  1990  Report.  The  updated 
report  is  entitled  “Door  Opening  and 
Occupant  Ejection  through  Rear 
Hatches,  Tailgates,  and  Other  Back 
Doors”  (1994  Report).  The  agency 
published  a  notice  in  the  Federal 
Register  (59  FR  3925)  on  January  27. 
1994,  requesting  public  review  and 
comment  on  this  report.  This  report  is 
available  in  Docket  No.  90-06-No.3- 
001. 

NASS  and  PARS  data  ft^om  1988-1992 
were  utilized  for  this  report.  Based  on 
an  analysis  of  those  data,  the  report 
estimated  that  each  year  there  are  147 
fatalities  in  which  occupants  are  ejected 
through  rear  hatches,  tailgates  and  other 
back  doors.  The  data  also  showed  that 
approximately  95  percent  of  the  victims 
were  not  secured  by  seat  belts  and  that 
approximately  10  percent  of  those 
victims  were  children  under  10  years  of 
age. 

In  towaway  crashes,  rollovers 
accounted  for  35  percent  of  left  front 
door  openings,  40  percent  of  right  front 
door  openings,  and  42  percent  of  back 
door  openings.  Also,  the  data  showed 
that  the  most  common  damage 
associated  with  door  openings  was 
damage  to  the  latch  and  striker 
assemblies.  This  was  true  for  60  percent 
of  opened  left  front  doors,  50  percent  of 
opened  right  front  doors,  and  71  percent 
of  opened  back  doors. 

Three  comments  were  received  in 
response  to  NHTSA ’s  January  1994 
notice.  The  American  Automobile 
Manufacturers  Association  (AAMA) 
stated  that  the  report  showed  a  low  rate 
of  passenger  ejection  through  back 
doors,  and  contended  that  the  data  again 
demonstrate  that  the  most  effective 
means  of  preventing  back  door  ejections 
is  through  the  proper  use  of  safety  belts. 


AAMA  encomaged  NHTSA ’s  efforts  in 
promoting  the  use  of  safety  belts. 

Advocates  for  Highway  and  Auto 
Safety  (Advocates)  agreed  that  a  high 
percentage  of  vehicle  ejections  occur 
because  of  lack  of  use  or  improper  use 
of  safety  belts.  Nevertheless,  Advocates 
believes  that  back  doors  are  opening  at 
an  unacceptable  rate.  To  address  this 
problem.  Advocates  suggested  that 
NHTSA  should  take  multiple  actions. 
That  organization  stated  that  NHTSA 
should  look  at  the  fundamental 
character  of  latch/striker  designs  in 
addition  to  increasing  latch/striker 
strength.  Further,  Advocates  stated  that 
NHTSA  should  address  the  current  roof 
strength  and  side  impact  standards  as 
they  relate  to  latch/striker  integrity. 
Finally,  Advocates  stated  that  because 
rear  seat  belts  in  some  vehicles  are 
insufficient  to  assure  ready  availability 
to  occupants,  NHTSA  should  address 
that  issue  as  well  as  evaluate  how  rear 
seats  themselves  are  attached  in  MPVs. 

A  comment  was  also  submitted  by  Mr. 
Nicholas  Perrone  of  Perrone  Forensic 
Consulting,  Inc.,  and  Mssrs.  Clarence 
Ditlow  and  Ray  Gold  of  the  Center  for 
Auto  Safety.  They  stated  that  the  sum  of 
injuries  and  fatalities  from  back  door 
ejections  would  approach  1,000  per 
year.  They  attached  two  case  studies  of 
back  door  ejections.  These  commenters 
suggested  that  the  Standard  No.  206  test 
be  changed,  that  the  standard  be 
extended  to  back  doors,  that  laminated 
glass  should  be  used  for  all  fixed 
windows,  that  side  and  roof  strength  for 
vehicles  with  high  centers  of  gravity 
should  be  improved,  and  that  back  door 
structures  have  dynamic  integrity. 

II.  Proposal 

A.  Overall  Proposal  and  Rationale 

In  light  of  the  number  of  fatalities  that 
are  occurring  as  a  result  of  back  door 
ejections,  NHTSA  has  decided  to 
propose  extending  and  expanding 
Standard  No.  206’s  side  door 
requirements  to  the  back  doors  of 
passenger  cars  and  multipurpose 
passenger  vehicles  (MPVs)  with  a 
GVWR  of  4,536  kg  (10,000  lb)  or  less, 
including  hatchbacks,  station  wagons, 
sport  utility  vehicles,  and  passenger 
vans.  Given  the  differences  between 
side  doors  and  back  doors  in  the 
orientation  of  their  hinges  and  latches  in 
relation  to  the  vehicle,  the  agency  is 
proposing  modifications  to  the  test 
requirements/procedures  to  make  them 
appropriate  for  back  doors. 

NHTSA  has  previously  concluded 
that  Standard  No.  206’s  requirements 
have  been  effective  in  reducing  side 
door  ejections.  In  November  1989,  the 
agency  published  “An  Evaluation  of 


Door  Locks  and  Roof  Crush  Resistance 
of  Passenger  Cars — Federal  Motor 
Vehicle  Safety  Standards  206  and  216 
(DOT  HS  806  489).”  The  study 
concluded  that  door  latch 
improvements  in  passenger  cars 
implemented  during  1963-68  save  an 
estimated  400  lives  per  year,  reducing 
the  risk  of  ejection  in  rollover  crashes  by 
15  percent. 

NHTSA  believes  that  extending  the 
existing  requirements  of  Standard  No. 

206  to  back  doors  would  make  an 
additional  contribution  toward  reducing 
injuries  emd  perhaps  fatalities  caused  by 
back  door  ejections.  The  agency 
recognizes  that  the  increased  use  of  seat 
belts  is  also  an  effective  means  of 
addressing  this  problem.  However, 
despite  continuing  efforts  by  NHTSA, 
state  and  local  governments,  safety 
organizations,  manufacturers  and  others 
to  promote  safety  belt  use,  fatalities 
resulting  fi-om  the  ejection  of  unbelted 
occupants  remain  a  serious  safety 
problem.  Therefore,  while  the  agency 
recognizes  the  importance  of  continuing 
efforts  to  increase  safety  belt  use,  it  now 
believes  that  an  extension  and 
expansion  of  Standard  No.  206’s  ' 

requirements  to  back  doors  is 
appropriate  as  well.  The  agency  also 
believes  that,  given  the  increasing 
popularity  of  vehicles  with  back  doors, 
especially  vans,  this  safety  problem  may 
become  more  serious  unless  action  is 
taken. 

NHTSA  also  notes  that  the  agency  is 
in  the  process  of  conducting  additional 
research  examining  the  potential  for 
improving  vehicle  latch  performance. 
While  that  research  may  lead  to  a  future 
upgrade  of  Standard  No.  206,  the  agency 
does  not  believe  it  should  delay  the 
application  of  the  standard’s  existing 
and/or  modified  requirements  to  back 
doors  in  the  interim.  The  agency 
believes  that  the  back  door  ejection 
problem  warrants  immediate  attention. 
Compliance  should  not  present  any 
significant  problems  since  the 
manufacturers  are  familiar  with  the 
design  changes  needed,  as  they  apply  to 
back  door  latches  to  meet  Standard  No. 
206’s  current  requirements. 

Given  the  differences  between  side 
doors  and  back  doors,  NHTSA  believes 
that  some  minor  modifications  in 
Standard  No.  206’s  test  requirements 
and  procedures  are  needed  for  back 
doors.  Of  particular  note  are  the  j 

differences  in  the  orientation  of  hinges  i 
and  latches  in  relation  to  the  vehicle  j 
and  in  the  variety  of  designs.  1 

The  difference  in  orientation  is  i 

significant  because  the  requirements  { 

and  procedures  specified  for  | 

longitudinal  loading  of  latches  and  • 

hinges  differ  ft-om  those  specified  for  I 
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transverse  loading  of  those  components. 
If  all  back  doors  were  just  like  side 
doors  except  for  their  location  on  the 
back  of  the  vehicle,  the  longitudinal  eind 
transverse  directions  of  the  loading  ^ 
would  simply  be  reversed  with  respect 
to  the  latches  and  hinges  of  back  doors. 
However,  all  back  doors  are  not  just  like 
side  doors,  thus  the  establishment  of 
appropriate  test  requirements  and 
procedures  for  these  doors  is  somewhat 
more  complicated. 

There  is  considerably  greater  variety 
in  the  design  of  rear  doors  than  side 
doors.  Side  doors  almost  always  open  to 
the  side  and  most  have  hinges  on  their 
front  edges  and  latches  on  their  rear 
edges.  Rear  doors  may  open  upward, 
downward  or  sideways,  and  have 
latches  and  hinges  on  the  top,  bottom  or 
side.  Moreover,  while  side  doors  are 
generally  vertical,' when  viewed  in  a 
front  or  back  view,  rear  doors  may  be 
vertical  or  sloped  (as  in  the  case  of 
many  hatchbacks),  when  viewed  in  a 
side  view. 

The  agency  notes  that  there  are  a 
number  of  different  designs  for  rear 
doors  and  for  their  installation.  Four 
typical  back  doors  used  in  production 
vehicles  are: 

(1)  Door  o{>ens  upward,  with  latch  (or 
striker)  at  the  bottom  center  of  the  door 
with  a  single  striker  (or  latch)  on  the 
back  floor  panel  or  door  sill; 

(2)  Door  opens  sideways,  with  striker 
located  at  the  center  of  the  back  side 
frame  and  latch  located  at  the  side  edge 
of  the  door  (for  example,  back  doors  of 
large  station  wagons); 

(3)  Split  doors  with  top,  usually  glass, 
opening  upward  and  bottom  tailgate 
opening  downward,  with  striker  at  the 
bottom  of  the  top  glass  door  and  latches 
or  rod/pin  coimeclors  at  top  and  sides 
of  the  tailgate  (for  example,  back  dtxtrs 
of  sport  utility  vehicles);  and 

(4)  Double  cargo-type  doors,  a  two- 
part  door  that  latches  to  itself  with  one 
latch  located  at  the  center  between  the 
doors  (for  example,  back  doors  of  some 
passenger  vans). 

It  is  possible  that  other  door  designs, 
such  as  shding  back  doors,  may  be  used 
in  future  production  vehicles. 

Therefore,  the  agency  must  also  include 
the  sliding  back  door  in  this  rulemaking. 

Given  the  wide  variety  of  back  door 
designs  and  latch  and  hinge 
orientations,  NHTSA  believes  it  is 
desirable  to  specify  back  door  load  test 
requirements  in  terms  of  the  latch  and 
hinge  rather  than  in  terms  of 
longitudinal  and  transverse  vehicle 
orientation.  In  addition,  given  the 
nature  of  the  loading  that  back  door 
latches  and  hinges  are  likely  to 
experience  in  the  event  of  a  side  impact 
to  the  rear  quarter  panel  of  a  vehicle. 


NHTSA  believes  it  is  appropriate  to 
require  latches  and  hinges  on  doors  that 
open  upward  to  meet  load  requirements 
in  three  rather  than  two  directions. 

B.  Door  Latches 

1.  Requirements  for  Secondary  Latch 
Position 

Standard  No.  206  requires,  for  hinged 
side  doors  other  than  cargo-type  doors, 
that  each  door  latch  and  striker 
assembly  must  be  provided  with  a  fully 
laTched  position  and  a  secondary 
latched  position.  Load  tests  are 
specified  for  each  position.  As 
previously  indicated,  the  secondary 
position  serves  as  a  backup  to  the 
primary  latched  position  in  the  event 
the  primary  is  not  properly  engaged  and 
adds  an  additional  level  of  protection  in 
case  the  primary  latch  position  fails. 

The  requirement  for  a  secondary  latch 
position  does  not  apply  to  hinged  cargo- 
type  doors  or  sliding  doors. 

As  part  of  proposing  to  extend 
Standard  No.  206  to  back  doors,  NHTSA 
is  considering  applying  the  requirement 
for  a  secondary  latch  position  to  some 
or  all  back  doors.  The  agency  requests 
comments  on  which  types  of  back  doors 
should  be  included/excluded  from  this 
requirement  and  why. 

2.  Load  Requirements 

Standard  No.  206  specifies  three  load 
requirements  for  hinged  side  doors: 
longitudinal  load,  transverse  load,  and 
inertia  load.  The  standard  specifies 
differing  load  requirements  for  the  fully 
latched  and  secondary  latched 
positions. 

a.  Load  Test  One.  SAE  J839  indicates 
that  the  purpose  of  the  longitudinal  load 
test  for  side  doors  is  to  determine  the 
ability  of  the  vehicle  latch  and  striker  to 
withstand  a  test  load  perpendicular  to 
the  face  of  the  latch.  The  test  procedure 
states  that  the  specified  load  (11,000 
Newtons  (2,500  pounds)  when  in  the 
fully  latched  position  and  4,450 
Newtons  (1,000  pounds)  when  in  the 
secondary  latched  position)  is  applied 
perpendicular  to  the  face  of  the  latch. 
NHTSA  is  proposing  to  apply  the  same 
basic  test  requirement  and  procedure  to 
back  doors.  For  back  doors,  however, 
the  agency  is  proposing  to  use  the  term 
“Load  Test  One”  for  this  requirement, 
instead  of  “longitudinal  load,”  since  the 
latter  term  would  be  inappropriate  given 
the  orientation  of  most  back  door 
latches. 

b.  Load  Test  Two.  SAE  J839  indicates 
that  the  purpose  of  the  transverse  load 
test  for  side  doors  is  to  determine  the 
ability  of  the  vehicle  latch  and  striker  to 
withstand  the  test  load  in  the  direction 
of  door  opening.  The  test  procedure 


states  that  the  specified  load  (8,900 
Newtons  (2,000  pounds)  when  in  the 
fully  latched  position  and  4,450 
Newrtons  (1,000  pounds)  when  in  the 
secondary  latched  position)  is  applied 
in  the  direction  of  the  door  opening. 

The  agency  is  proposing  to  apply  a 
corresponding  test  requirement/ 
procedure  to  back  doors.  To  ensure  that 
this  second  load  test  requirement  is  not 
redundant  and  that  latches  can  meet 
load  requirements  in  various  directions 
(as  may  occur  in  real  world  crashes),  the 
agency  is  specifying  that  the  load  for 
this  test  is  applied  in  the  direction  of 
the  fork-bolt  opening  and  parallel  to  the 
plane  of  the  latch  face.  A  depiction  of 
the  fork-bolt  and  the  loading  direction  is 
given  in  Figure  1.  For  most  latches,  this 
will  be  in  the  same  direction  as  the  door 
opening.  The  agency  is  proposing  to 
specify  the  term  “Load  Test  Two”  for 
this  test  requirement. 

c.  Load  Test  Three.  As  indicated 
above,  given  the  nature  of  the  loading 
that  back  door  latches  and  hinges  are 
likely  to  experience  in  the  event  of  a 
side  impact  to  the  rear  quarter  panel  of 
a  vehicle,  NHTSA  believes  it  is 
appropriate  to  require  latches  on  dot)rs 
that  open  upward  to  meet  load 
requirements  in  three  rather  than  two 
directions,  i.e.,  directions  that 
correspond  to  the  longitudinal  and 
transverse  directions  for  side  doors,  and 
a  third  direction  that  is  orthogonal  to 
the  other  two  directions.  The  agency  is 
therefore  proposing  a  third  load  test 
requirement  in  which  a  load  would  be 
applied  in  a  direction  orthogonal  to  the 
directions  sp>ecified  in  Load  Tests  One 
and  Two  (i.e.,  perpendicular  to  both  of 
those  directions).  The  test  set-up  for 
Load  Tests  Two  and  Three  is  identical. 
However,  the  latch  in  Load  Test  Three 
is  mounted  in  a  position  perpendicular 
to  that  in  Load  Tests  One  and  Two. 

NHTSA  notes  that,  as  indicated 
above.  Standard  No.  206  specifies,  for 
the  fully  latched  position,  an  11,000 
Newton  (2,500  pound)  load  for  the 
longitudinal  load  test  and  an  8,900 
Newton  (2,000  pound)  load  for  the 
transverse  load  test.  In  proposing  to 
extend  the  requirements  to  back  doors, 
the  agency  is  proposing  the  same  loads 
as  for  the  corresponding  Load  Tests  One 
and  Two.  The  agency  is  considering 
whether  an  11,000  Newton  (2,500 
pound)  load  or  an  8,900  Newton  (2,000 
pound)  load  should  apply  to  Load  Test 
Three  and  requests  comments  on  this 
issue. 

d.  Inertia  Load.  Standard  No.  206 
requires  that  a  side  door  latch  not 
disengage  from  the  fully  latched 
position  when  a  longitudinal  or 
transverse  inertia  load  of  30g  is  applied 
to  the  door  latch  system.  While  the 
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standard’s  prcxiedures  for  the  other  load 
requirements  specify  actual  loading  of  a 
door  latch  in  a  test,  mathematical 
cmalysis  is  specified  for  the  inertia  load 
requirement  The  agency  notes  that 
while  Standard  No.  206  only  specifies 
that  the  inertia  load  requirement  must 
be  met  for  longitudinal  and  transverse 
loads.  SAE  839b  recommends  that  the 
30g  requirement  be  met  “in  any 
directicHi.”  The  agency  believes  that  this 
requirement  should  be  met  by  back 
doors  in  any  direction,  since  many  latch 
orientations  are  possible  for  back  doors. 
NHTSA  believes  that  this  would  best 
ensure  adequate  latch  performance  in 
the  many  loading  conditions 
experienced  during  real  world  crashes. 
The  agency  specifically  requests 
comments  on  the  appropriateness  of 
requiring  latches  to  meet  the  inertia  load 
requirement  in  any  direction,  as 
opposed  to  a  limited  number  of 
directions,  such  as  those  specified  for 
Load  Tests  One,  Two  and  Three. 

C.  Door  Hinges 

Standard  No.  206  specifies  that  door 
hinges  must  support  the  door  and  may 
not  separate  when  a  longitudinal  load  of 
11,000  Newtons  (2.500  pounds),  or  a 
transverse  load  of  8,900  Newions  (2,000 
pounds),  is  applied.  The  same 
considerations  concerning  longitudinal 
and  transverse  loads  discussed  above 
with  respect  to  latches  apply  to  rear 
door  hinges.  Therefore,  the  agency  is 
proposing  to  specify  the  following  three 
load  tests:  Load  Test  One — load  is 
applied  in  the  direction  perpendicular 
to  the  hinge  face  plate;  Load  Test  Two — 
load  is  apphed  in  the  direction 
perpendicular  to  the  axis  of  the  hinge 
pin  and  parallel  to  the  hinge  face  plate; 
Load  Tert  Three — load  is  applied  in  the 
direction  of  the  axis  of  the  hinge  pin. 
The  third  test  is  proposed  for  hinges  on 
doors  that  open  upward.  The  agency  is 
considering  v\dietter  an  11,000  Newton 
(2,500  pound)  load  or  an  8,900  Newton 
(2,000  pound)  load  should  be  specified 
for  these  three  tests  and  requests 
comments  on  this  issue. 

D.  Door  Locks 

Standard  No.  206  specifies  that  side 
doors  must  be  equipped  with  a  locking 
mechanism  with  an  operating  means  in 
the  interior  of  the  vehicle.  For  locks  in 
side  front  doors,  the  outside  door 
handle  must  be  inoperative  when  the 
locking  mechanism  is  engaged.  For  side 
rear  door  locks,  both  the  outside  and 
inside  door  handles  must  be  inoperative 
when  the  locking  mechanism  is 
engaged. 

The  agency  recognizes  that  many 
production  vehicles  do  not  have  a  true 
“locking  mechanism”  on  their  back 
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doors  and  provide  no  inside  door 
handles.  In  many  cases,  unlatching  can 
not  be  performed  by  occupants  seated 
near  such  doors.  As  part  of  proposing  to 
extend  Standard  No.  206  to  back  doors, 
NHTSA  is  considering  applying  door 
lock  requirements  to  some  or  all  back 
doors.  The  agency  requests  comments 
on  whether  the  requirements  for  side 
front  door  locks  or  side  rear  door  locks 
should  be  extended  to  back  doors, 
which  types  of  back  doors  should  be 
included/excluded  from  this 
requirement,  and  why. 

E.  Leadtime 

The  agency  is  proposing  an  effective 
date  of  the  first  September  1  that  occurs 
following  a  two  year  period  beginning 
with  publication  of  a  final  rule.  NHTSA 
believes  that  a  leadtime  of  about  two 
years  is  needed,  since  manufacturers 
will  need  to  make  design  and  tooling 
changes  for  many  of  their  passenger  cars 
and  MPVs.  The  agency  believes  that  a 
longer  leadtime  would  be  unnecessary, 
since  manufacturers  are  already  familiar 
with  the  kinds  of  designs  needed  to 
comply  with  the  requirements  of 
Standard  No.  206. 

F.  Additional  Considerations  and 
Questions 

Given  the  wide  veuiety  of  passenger 
car  and  MPV  designs,  both  with  respect 
to  the  back  door  latch  itself  and  with 
respect  to  passenger  access  to  the  back 
door,  NHTSA  recognizes  that  there  may 
be  a  number  of  issues  concerning 
whether  some  of  the  proposed 
requirements  should  apply  to  only 
certain  back  doors  and  whether  any 
additional  modifications  need  to  be 
made  in  the  test  requirements  and 
procedures  to  make  them  appropriate 
for  all  covered  vehicles.  The  agency 
specifically  requests  comments  on  the 
following  questions: 

1.  As  discussed  above,  the  full 
requirements  of  Standard  No.  206  apply . 
only  to  hinged  side  doors~  other  than 
cargo-type  doors;  abbreviated 
requirements  apply  to  hinged  cargo-type 
doors  and  to  shding  doors.  To  what 
extent  should  full  versus  abbreviated 
requirements  apply  to  back  doors?  Are 
there  any  back  doors,  such  as  split  back 
doors,  to  which  the  requirements  should 
not  apply  at  all? 

2.  Are  the  proposed  test  requirements 
adequately  clear  and  appropuiate  for  all 
back  doors?  For  example,  are  latch  faces 
and  hinge  faces  designed  so  that  the 
direction  perpendicular  to  these 
components  can  readily  be  determined? 
Commenters  who  believe  that  some  of 
proposed  requirements  are  not 
adequately  clear  are  encouraged  to 
suggest  specific  changes  to  clarify  the 


procedures.  Depending  on  the 
comments,  the  agency  may  make 
changes  in  the  procedures  in  a  final 
rule. 

3.  Identify  which  and  how  many  of 
your  current  passenger  car  hatchbacks, 
station  wagons,  sport  utility  vehicles, 
and  vans  would  need  to  be  upgraded  to 
meet  the  proposed  requirements  for:  (a) 
latching  mechanisms;  (b)  hinges,  and  (c) 
locks?  Please  indicate  the  consumer  cost 
to  upgrade  and  the  relative  increase  in 
strength  or  other  benefit  for  each 
upgrade. 

4.  Identify  which  and  how  many  of 
your  current  passenger  car  hatchbacks, 
station  wagons,  sport  utility  vehicles, 
and  vans  would  pass  the  proposed 
requirements  for:  (a)  latching 
mechanisms,  (b)  hinges,  and  (c)  locks? 

5.  Please  identify  and/or  provide  any 
studies  or  data  that  might  assist  the 
agency  in  quantifying  the  safety  or  other 
benefits  of  this  proposed  rulemaking 
action. 

III.  Costs  and  Benefits 

The  proposed  amendments  to 
Standard  No.  206  would  affect  back 
door  locks  and  door  retention 
components  on  passenger  car 
hatchbacks,  station  wagons,  utility 
vehicles,  and  vans.  About  1.5  million 
hatchbacks,  0.4  million  station  wagons, 
1.6  million  utility  vehicles,  and  1.8 
million  vans  are  expected  to  be 
produced  in  the  1997  model  year,  for  a 
total  of  about  5.3  million  vehicles  that 
would  potentially  be  affected  by  the 
proposed  amendments  in  this  notice,  if 
they  are  required  on  a  proposed 
effective  date  before  September  1, 1997. 

In  an  evaluation  of  back  door  latches 
in  minivans  (docket  Na  94-70-N01), 
the  agency  conducted  repeat  tests  of  8 
latches  from  different  minivans  in 
accordance  with  the  testing  procedures 
of  Standard  No.  206.  Those  8  latches 
represented  vehicle  sales  of  about  1 
milhon  vehicles  in  1993.  One  of  the 
tested  latches  failed  the  proposed  Load 
Test  Two  requirement  and  another 
failed  the  proposed  Load  Test  One 
requirement.  All  the  others  exceeded 
those  load  requirements,  some  passing 
by  a  margin  of  125  percent  in  the  Load 
Test  Two  direction  and  90  percent  in 
the  Load  Test  Oie  direction.  The  6 
complying  latches  represent  about  50 
percent  (0.5  million)  of  the  1993 
minivan  sales.  It  is  reasonable  to 
conclude,  therefore,  that  approximately 
half  of  the  minivan  fleet  already  meets 
or  exceeds  the  requirements  proposed  in 
this  notice.  NHTSA  has  not  test^  the 
back  door  latch  mechanisms  of 
hatchbacks,  station  wagons  emd  utility 
vehicles.  Given  the  data  obtained  from 
the  minivan  tests,  however,  and 
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considering  that  most  o^the  1.6  million 
sport  utility  vehicles  have  back  door 
latch  systems  that  are  similar  to  those 
on  minivans,  the  agency  believes  that 
about  50  percent  (0.8  million)  of  sport 
utility  vehicles  would  also  meet  the 
requirements  proposed  in  this  notice. 
Although  many  additional  vehicles  may 
also  comply,  the  agency  has 
conservatively  assumed  that  all  of  the 
vehicles  other  than  half  the  minivan  and 
half  the  sport  utility  vehicle  fleets  may 
require  some  modification  to  meet  the 
proposed  requirements.  That  leaves  the 
total  number  of  affected  vehicles  at 
approximately  4.0  million.  Although 
those  vehicles  could  require  some 
upgrading  of  their  current  back  door 
locks  and  door  retention  components, 
these  proposed  amendments  are 
expected  to  require  not  more  than  1  or 
2  minor  to  moderate  changes  in  either 
latching,  hinge,  or  locking  mechanisms. 

In  evaluating  the  costs  of  the  8 
minivan  latches  tested,  the  agency 
compared  the  production  costs  of  a 
failing  latch  and  a  passing  latch,  which 
were  $3.87  and  $2.81  respectively. 

Thus,  the  cost  of  the  superior  latch  was 
about  $1.00  less  than  that  of  the  failing 
latch.  The  agency  also  examined  the 
retail  costs  of  the  8  latches  tested,  which 
ranged  from  $22.03  to  $81.74.  The  costs 
of  the  2  failing  latches  were  $23.52  and 
$63.19.  The  tests  demonstrated, 
therefore,  that  a  latch  that  meets  the 
requirements  of  Standard  No.  206  need 
not  be  more  expensive  than  one  that 
does  not.  Other  factors,  such  as  design 
features  and  materials  used,  could 
significantly  affect  the  costs  of  latches. 
Given  the  assumption  that  no  more  than 
4.0  million  vehicles  may  require 
upgrades  because  of  the  proposed 
requirements  of  this  notice,  and  that  the 
cost  of  an  upgrade  is  not  necessarily 
higher  than  the  cost  of  current  designs, 
NHTSA  has  concluded  that  the  cost  of 
extending  the  current  requirements  of 
Standard  No.  206  to  back  doors  would 
be  minimal. 

Proposed  compliance  tests  for  back 
door  locks  and  door  retention 
components  typically  would  be 
conducted  with  similar  but  at  times 
slightly  modified  test  equipment  of  the 
type  that  is  currently  used  to  evaluate 
side  door  locks  and  retention 
components.  Thus,  no  significant  test 
equipment  costs  should  be  incurred  by 
manufacturers.  Compliance  testing  costs 
should  also  be  similar  to  that  for  side 
doors,  about  $110. 

Currently,  about  147  deaths  and  740 
injuries  occur  each  year  that  involve 
occupant  ejection  through  back  doors. 
The  amendments  proposed  in  this 
notice  should  provide  some  benefits  in 
reducing  these  deaths  and  injuries  since 


over  80  percent  of  these  ejection 
accidents  involve  hinge  or  latch  damage 
and  these  components  would  be 
upgraded.  However,  at  this  time,  the 
agency  is  not  able  to  quantify  these 
benefits  or  costs  with  sufficient 
precision  to  determine  the  cost 
effectiveness  of  this  proposed 
rulemaking  action.  In  this  notice,  the 
agency  is  seeking  data  and  comments 
that  should  allow  more  precise 
estimates  to  be  made. 

IV.  Rulemaking  Analyses  and  Notices 

A.  E.O.  12866  and  DOT  Regulatory 
Policies  and  Procedures 

This  notice  has  not  been  reviewed 
under  EO  12866,  “Regulatory'  Planning 
and  Review.”  The  agency  has 
considered  the  impact  of  this 
rulemaking  action  and  has  concluded 
that  it  is  not  “significant”  under  the 
DOT’S  Regulatory  Policies  and 
Procedures.  Since  the  amendments  in 
this  notice  are  primarily  an  extension  of 
the  present  passenger  vehicle  side  door 
latch,  hinge,  and  lock  requirements  to 
include  the  back  doors  of  passenger 
motor  vehicles  with  a  GVWR  of  4,536  kg 
(10,000  lb)  or  less,  the  agency  believes 
that  any  necessary  minor  to  moderate 
hardware  changes  can  be  readily 
incorporated  into  back  door  designs 
within  the  leadtime  provided,  with  very 
little  or  no  economic  impact.  Given  the 
lack  of  significant  industry  impact  and 
minor  economic  significance  of  this 
rulemaking,  a  Preliminary  Regulator 
Evaluation  is  not  considered  necessary 
and  has  not  been  prepared. 

B.  Regulatory  Flexibility  Act 

NHTSA  has  considered  the  impacts  of 
this  rulemaking  action  under  the 
Regulatory  Flexibility  Act.  I  hereby 
certify  that  the  proposed  amendments 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Accordingly,  the  agency  has  not 
prepared  a  preliminary  regulatory 
flexibility  analysis. 

The  agency  believes  that  few,  if  any, 
motor  vehicle  manufacturers  qualify  as 
small  businesses.  Therefore,  small 
businesses,  small  organizations,  and 
small  governmental  units  would  be 
affected  by  this  rulemaking  only  to  the 
extent  that  they  may  pay  very  slightly 
more  for  the  vehicles  that  they  purchase 
with  the  qualifying  back  door  latches 
and  hinges. 

C.  National  Environmental  Policy  Act 

NHTSA  has  analyzed  this  rulemaking 
action  for  purposes  of  the  National 
Environmental  Policy  Act  and  has 
determined  that  implementation  of  this 
action  would  have  no  significant  impact 


on  the  quality  of  the  human 
environment. 

D.  E.O.  12612,  Federalism 

NHTSA  has  analyzed  this  proposal  in 
accordance  with  the  principles’ and 
criteria  contained  in  E.O.  12612  and  has 
determined  that  the  proposals  in  this 
notice  do  not  have  sufficient  federalism 
implications  to  warrant  preparation  of  a 
Federalism  Assessment.  No  state  laws 
would  be  affected. 

E.  Civil  Justice  Reform 

These  proposed  amendments  would 
not  have  any  retroactive  effect.  Under  49 

U. S.C.  30103(b),  whenever  a  Federal 
motor  vehicle  safety  standard  is  in 
effect,  a  state  or  political  subdivision  of 
a  state  may  prescribe  or  continue  in 
effect  a  standard  applicable  to  the  same 
aspect  of  performance  of  a  motor  vehicle 
only  if  the  standard  is  identical  to  the 
Federal  standard.  However,  the  United 
States  Government,  a  state  or  political 
subdivision  of  a  state  may  prescribe  a 
standard  for  a  motor  vehicle  or  motor 
vehicle  equipment  obtained  for  its  own 
use  that  imposes  a  higher  performance 
requirement  than  that  required  by  the 
Federal  standard.  49  U.S.C.  30161  sets 
forth  a  procedure  for  judicial  review  of 
final  rules  establishing,  amending  or 
revoking  Federal  motor  vehicle  safety 
standards.  A  petition  for  reconsideration 
or  other  administrative  proceedings  is 
not  required  before  parties  may  file  suit 
in  coiul. 

V,  Comments 

Interested  persons  are  invited  to 
submit  comments  on  the  amendments 
proposed  in  this  rulemaking  action.  It  is 
requested  but  not  required  that  any 
comments  be  submitted  in  10  copies 
each. 

Comments  must  not  exceed  15  pages 
in  length  (49  CFR  553.21).  This 
limitation  is  intended  to  encourage 
commenters  to  detail  their  primary 
arguments  in  concise  fashion.  Necessary 
attachments,  however,  may  be 
appended  to  those  comments  without 
regard  to  the  15-page  limit. 

If  a  commenter  wishes  to  submit 
certain  information  under  a  claim  of 
confidentiality,  3  copies  of  the  complete 
submission  including  the  purportedly 
confidential  business  information, 
should  be  submitted  to  the  Chief 
Counsel,  NHTSA  at  the  street  address 
shown  above,  and  7  copies  from  which 
the  purportedly  confidential 
information  has  been  deleted  should  be 
submitted  to  the  Docket  Section.  A 
request  for  confidentiality  should  be 
accompanied  by  a  cover  letter  setting 
forth  the  information  specified  in  49 
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CFR  512,  the  agency’s  confidential 
business  information  regulation. 

All  comments  received  on  or  before 
the  close  of  business  on  the  comment 
closing  date  indicated  above  for  the 
proposal  will  be  considered,  and  will  be 
available  to  the  public  for  examination 
in  the  docket  at  the  above  address  both 
before  and  after  the  closing  date.  To  the 
extent  possible,  comments  received  after 
the  closing  date  will  be  considered. 
Comments  received  too  late  for 
consideration  in  regard  to  the  final  rule 
will  be  considered  as  suggestions  for 
further  rulemaking  action.  Comments  on 
the  proposal  will  be  available  for  public 
inspection  in  the  docket,  NHTSA  will 
continue  to  file  relevant  information  in 
the  docket  after  the  closing  date,  and  it 
is  recommended  that  interested  persons 
continue  to  monitor  the  docket  for  new 
material. 

Those  persons  desiring  to  be  notified 
upon  receipt  of  their  comments  in  the 
rules  docket  should  enclose  a  self- 
addressed  stamped  postcard  in  the 
envelope  with  their  comments.  Upon 
receiving  the  comments  the  docket 
supervisor  will  return  the  postcard  by 
mail. 

List  of  Subjects  in  49  CFR  Part  571 

Imports,  Motor  vehicle  safety.  Motor 
vehicles,  Rubber  and  rubber  products, 
and  Tires. 

In  consideration  of  the  foregoing,  49 
CFR  part  571  would  be  amended  as 
follows: 

PART  571— FEDERAL  MOTOR 
VEHICLE  SAFETY  STANDARDS 

1.  The  authority  citation  for  Part  571 
would  read  as  follows: 

Authority:  49  U.S.C  30111,  30115,  30117, 
and  30166;  delegation  of  authority  at  49  CFR 
1.50. 

2.  Section  571.206  would  be  amended 
by  revising  Si  and  S2,  adding  3 
definitions  to  S3  in  alphabetical  order, 
revising  S4  and  the  headings  of  S4.1, 

S4.2,  and  S4.3,  adding  S4.4  through 
S4.5,  revising  the  headings  of  S5.1,  S5.2 
cmd  S5.3,  and  adding  S5.4  through  S5.5 
and  Figure  1,  to  read  as  follows: 

§  571 .206  Standard  No.  206;  Door  locks 
and  door  retention  components. 

51.  Purpose  and  Scope.  This  standard 
specifies  requirements  for  door  locks 
and  door  retention  components 
including  latches,  hinges,  and  other 
supporting  means,  to  minimize  the 
likelihood  of  occupants  being  thrown 
from  the  vehicle  as  a  result  of  impact. 

52.  Application.  This  standard 
applies  to  passenger  cars,  multipurpose 
passenger  vehicles,  and  trucks. 


53.  Definitions.  Back  door  means  a 
door  or  door  system  on  the  back  end  of 
a  vehicle  through  which  passengers  can 
enter  or  depart  the  vehicle,  or  cargo  can 
be  loaded  or  unloaded. 

Fork-bolt  means  the  part  of  the  door 
latch  that  engages  the  striker  when  in  a 
latched  position. 

Fork-bolt  opening  means  the  direction 
opposite  to  that  in  which  the  striker 
enters  to  engage  the  fork-bolt. 

***** 

54.  Requirements.  Components  on 
any  side  door  leading  directly  into  a 
compartment  that  contains  one  or  more 
seating  accommodations,  and 
components  on  any  back  door  of  a 
passenger  car  or  multipurpose  passenger 
vehicle  with  a  gross  vehicle  weight 
rating  of  less  than  4,536  kilograms 
(10,000  pounds),  shall  conform  to  this 
standard.  However,  components  on 
folding  doors,  roll-up  doors,  doors  that 
are  designed  to  be  easily  attached  to  or 
removed  fe’om  motor  vehicles 
manufactured  for  operation  without 
doors,  and  doors  which  are  equipped 
with  wheelchair  lifts  and  which  are 
linked  to  ^m  alarm  system  consisting  of 
either  a  flashing  visible  signal  located  in 
the  driver’s  compartment  or  an  alarm 
audible  to  the  driver  which  is  activated 
when  the  door  is  open,  need  nnt 
conform  to  this  standard. 

54.1.  Hinged  Side  Doors,  Except 
Cargo-Type  Doors. 
***** 

54.2.  Hinged  Cargo-Type  Side  Doors. 

***** 

54.3.  Sliding  Side  Doors. 

***** 

54.4.  Hinged  Back  Doors. 

S4.4.1.  Door  Latches.  Each  door  latch 
and  striker  assembly  shall  be  provided 
with  two  positions  consisting  of — 

(a)  A  fully  latched  position;  and 

(b)  A  secondary  latched  position. 

54.4.1.1  Load  Test  One.  The  door 
latch  and  striker  assembly,  when  in  the 
fully  latched  position,  shall  not  separate 
when  a  load  of  11,000  Newtons  (2,500 
pounds)  is  applied  in  the  direction 
perpendicular  to  the  face  of  the  latch 
such  that  the  latch  and  the  striker 
anchorage  are  not  compressed  against 
each  other.  When  in  the  secondary 
locked  position,  the  door  latch  and 
striker  assembly  shall  not  separate  when 
a  load  of  4,450  Newtons  (1,000  pounds) 
is  applied  in  the  same  direction. 

54.4.1.2  Load  Test  Two.  The  door 
latch  and  striker  assembly,  when  in  the 
fully  latched  position,  shall  not  separate 
when  a  load  of  8,900  Newtons  (2,000 
pounds)  is  applied  in  the  direction  of 
the  fork-bolt  opening  and  parallel  to  the 
face  of  the  latch.  Figure  1  depicts  the 
loading  direction  for  this  test.  When  in 


the  secondary  latched  position,  th»  door 
latch  and  striker  assenibly  shall  not 
separate  when  a  load  of  4,450  Newtons 
(1,000  pounds)  is  applied  in  the  same 
direction. 

54.4.1.3  Load  Test  Three.  The  door 
latch  on  doors  that  open  upward  shall 
not  disengage  firom  the  fully  latched 
position  when  a  load  of  8J900  Newtons 
(2,000  pounds)  is  applied  in  a  direction 
orthogonal  to  the  directions  specified  in 

S4.4.1.1  and  S4.4.1.Z  above. 

54.4.1.4  Inertia  toad.  The  door  latch 
shall  not  disengage  from  the  fully 
latched  position  when  an  inertia  load  of 
30g  is  applied  to  the  door  latch  system 
(including  the  latch  and  its  actuating 
mechanism  with  the  locking  mechanism 
disengaged)  in  any  direction. 

54.4.2  Door  Locks.  Each  door  shall  be 
equipped  with  a  locking  mechanism 
with  an  operating  means  in  the  interior 
of  the  vehicle.  When  the  locking 
mechanism  is  engaged,  both  the  outside 
and  inside  door  handles  or  other  latch 
release  controls  shall  be  inoperative. 

54.4.3  Door  Hinges. 

54.4.3.1  Load  Test  One.  Each  door 
hinge  system  shall  support  the  door  and 
shall  not  separate  when  a  load  of  11,000 
Newtons  (2,500  pounds)  is  applied 
perpendicular  to  the  hinge  face  plate 
such  that  the  hinge  plates  are  not 
compressed  against  each  other. 

54.4.3.2  Load  Test  Two.  Each  door 
hinge  system  shall  not  separate  when  a 
load  of  8,900  Newtons  (2,000  pounds)  is 
applied  perpendicular  to  the  axis  of  the 
hinge  pin  and  parallel  to  the  hinge  face 
plate  such  that  the  hinge  plates  are  not 
compressed  against  each  other. 

54.4.3.3  Load  Test  Three.  Each  door 
hinge  on  doors  that  open  upward  shall 
not  separate  when  a  load  of  8,900 
Newtons  (2,000  pounds)  is  applied  in 
the  direction  of  the  axis  of  the  hinge 
pin. 

S4.5  Sliding  Back  Doors.  The  track 
and  slide  combination  or  other 
supporting  means  for  each  sliding  door 
shall  not  separate  when  a  total 
longitudinal  load  of  17,800  Newtons 
(4,000  pounds)  is  applied,  with  the  door 
in  the  closed  position. 
***** 

55.1  Hinged  Side  Doors.  Except 
Cargo-Type  Doors. 

***** 

55.2  Hinged  Side  Cargo-Type  Doors. 

***** 

55.3  Sliding  Side  Doors. 

***** 

55.4  Hinged  Back  Doors. 

55.4.1  Door  Latches. 

55.4.1.1  Load  Tests  One.  Two  and 
Three.  Compliance  with  S4. 4.1.1, 
S4.4.1.2,  and  S4.4.1.3  shall  be 
demonstrated  in  the  same  manner  as 
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specified  in  S5. 1.1.1,  except  that  the 
loads  shall  be  in  the  directions  specified 
in  S4.4.1.1,  S4.4.1.2,  and  S4.4.1.3. 

55.4.1.2  Inertia  Load.  Compliance 
with  S4.4.1.4  shall  be  demonstrated  in 
the  same  manner  as  specified  in 
S5.1.1.2. 

55.4.2  Door  Hinges.  Compliance  with 
S4.4.3.1,  S4.4.3.2  and  S4.4.3.3  shall  be 
demonstrated  in  the  same  manner  as 
specified  in  S5.1.2,  except  that  the  loads 
shall  be  in  the  directions  specified  in 
S4.4.3.1,  S4.4.3.2,  and  S4.4.3.3. 

S5.5  Sliding  Back  Doors.  Compliance 
with  S4.5  shall  be  demonstrated  by 
applying  an  outward  longitudinal  load 
of  8,900  Newtons  (2,000  pounds)  to  the 
load  bearing  members  at  the  opposite 
edges  of  the  door  (17,800  Newtons 
(4,000  pounds)  total).  The 
demonstration  may  be  performed  either 
in  the  vehicle  or  with  the  door  retention 
components  in  a  bench  test  fixture. 


BILUNG  CODE  4910-S»-P 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
50  CFR  Part  17 
RIN  1018-AC21 

Endangered  and  Threatened  Wildlife 
and  Plants;  Reopening  of  Comment 
Period  and  Notice  of  Public  Hearing  on 
Proposed  Endangered  Status  for  the 
Plant  Puccinellia  paiishii 

agency:  Fish  and  Wildlife  Service, 
'Interior. 

ACTION:  Proposed  rule;  notice  of  public 
hearing  and  reopening  of  comment 
period. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  provides  notice  that  a 
public  hearing  will  be  held  on  the 
proposed  determination  of  endangered 
status  for  Puccinellia  parishii  (Parish’s 
alkali  grass).  This  plant  is  found 
associated  with  desert  seeps  and  springs 
in  southwestern  New  Mexico, 
northeastern  Arizona,  and  southern 
California. 

DATES:  The  public  hearing  will  be  held 
from  7:00  p.m.  to  9:00  p.m.  (Mountain 
Daylight  Time),  September  15, 1994, 
Tuba  City  Arizona.  The  comment 
period,  which  originally  closed  on  May 

12, 1994,  now  closes  on  September  26, 
1994. 

ADDRESSES:  The  public  hearing  will  be 
held  at  Greyhills  High  School,  Tuba 
Qty,  Arizona.  Written  comments  and 
materials  should  be  sent  to  State 
Supervisor,  New  Mexico  Ecological 


Services  State  Office,  3530  Pan 
American,  N.E.,  Suite  D,  Albuquerque, 
New  Mexico  87107,  (505)  883-7877, 

FAX  (505)  883-7876.  Comments  and 
materials  received  will  be  available  for 
public  inspection  during  normal 
business  hours  (7:30  a.m.  to  4:30  p.m.), 
by  appointment,  at  the  above  address  . 
FOR  FURTHER  INFORMATION  CONTACT: 

Anne  Cully,  at  (505)  883-7877,  New 
Mexico  Ecological  Services  State  Office 
(see  ADDRESSES  section). 

SUPPLEMENTARY  INFORMATION: 
Background 

Parish’s  alkali  grass  is  an  ephemeral, 
annual  species  that  occurs  in  small, 
widely  disjunct  populations  in 
California,  Arizona,  and  New  Mexico. 

Its  habitat  is  desert  seeps  and  springs. 
The  grass  is  threatened  by  alteration  of 
hydrologic  flows  due  to  spring  or  seep 
development,  water  diversion  or 
impoundment,  and  groundwater 
pumping;  loss  of  habitat  from  farming, 
grazing,  and  residential  ix)nstruction 
activities;  limited  distribution;  and  low 
population  numbers. 

On  March  28, 1994,  the  Service 
published  a  proposed  rule  to  list  the 
Parish’s  alkali  grass  as  endangered 
under  the  Endangered  Species  Art  of 
1973,  as  amended.  Section  4(b)(5)(E)  of 
the  Act  requires  that  a  public  hearing  be 
held  if  requested  within  45  days  of  the 
proposal’s  publication  in  the  Federal 
Register.  A  public  hearing  request  was 
received  within  the  allotted  time  period 
from  Mr.  Ron  Wood,  Kingman,  Arizona. 

The  Service  has  scheduled  this 
hearing  at  7:00  p.m.  to  9:00  p.m. 


(Mountain  Daylight  Time),  September 

15, 1994,  at  the  Greyhills  High  School, 
Tuba  City,  Arizona.  Anyone  wishing  to 
make  an  oral  statement  for  the  record  is 
encouraged  to  provide  a  written  copy  of 
their  statement  to  be  presented  to  the 
Service  at  the  start  of  the  hearing.  In  the 
event  there  is  a  large  attendance,  the 
time  allotted  for  oral  statements  may 
have  to  be  limited.  Oral  and  written 
statements  receive  equal  consideration. 
There  are  no  limits  to  the  length  of 
written  comments  presented  at  this 
hearing  or  mailed  to  the  Service.  Legal 
notice  announcing  the  dates,  time,  and 
lor.ation  of  the  hearing  are  being 
published  in  newspapers  concurrently 
with  this  Federal  Register  notice. 

The  comment  period  on  the  proposal 
originally  dosed  on  May  12, 1994.  In 
order  to  accommodate  the  hearing,  the 
Service  also  reopens  the  public 
comment  period.  Written  comments 
may  now  be  submitted  until  September 

26, 1994,  to  the  Service  office  in 
ADDRESSES  section. 

Author 

The  primary  author  of  this  notice  is 
Anne  Cully,  New  Mexico  Ecological 
Services  State  Office  (see  ADDRESSES 
section). 

Authority:  The  authority  for  this  action  is 
the  Endangered  Species  Act  of  1973  Il6 
U.S.C  1531  et  seq.). 

Dated;  August  24. 1994. 

John  G.  Rogers, 

Hegional  Direc  tor,  Region  2. 
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rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
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examples  of  documents  appearing  in  this 
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ADMINISTRATIVE  CONFERENCE  OF 
THE  UNITED  STATES 

Adoption  of  Recommendations  and 
Statement  Regarding  Administrative 
Practice  and  Procedure 

AGENCY:  Administrative  Conference  of 
the  United  States. 
action:  Notice. 

SUMMARY:  The  Administrative 
Conference  of  the  United  States  (ACUS) 
adopted  two  recommendations  and  one 
formal  statement  at  its  Fiftieth  Plenary 
Session.  The  recommendations  concern 
the  use  of  audited  self-regulation  as  a 
regulatory  technique  and  procedures  for 
civil  forfeiture  of  property  or  other 
assets.  The  statement  presents  the  views 
of  the  Conference  on  the  Social  Security 
Administration’s  proposal  to  reengineer 
the  disability  benefits  process. 

FOR  FURTHER  INFORMATION:  Renee 
Bvnow,  202-254-7020. 

SUPPLEMENTARY  INFORMATION:  The 
Administrative  Conference  of  the 
United  States  was  established  by  the 
Administrative  Conference  Act,  5  U.S.C. 
591-596.  The  Conference  studies  the 
efficiency,  adequacy,  and  fairness  of  the 
administrative  procedures  used  by 
federal  agencies  in  carrying  out 
administrative  programs,  and  makes 
recommendations  for  improvements  to 
the  agencies,  collectively  or 
individually,  and  to  the  President, 
Congress,  and  the  Judicial  Conference  of 
the  United  States  (5  U.S.C.  594(1)).  At 
its  Fiftieth  Plenary  Session,  held  June 
16, 1994,  the  Assembly  of  the 
Administrative  Conference  of  the 
United  States  adopted  two 
recommendations  and  a  formal 
statement. 

Recommendation  94-1,  The  Use  of 
Audited  Self-Regulation  as  a  Regulatory 
Technique,  suggests  that  when  certain 
prerequisites  and  safeguards  are  present. 
Congress  and  federal  agencies  should 
consider  the  possibility  of  delegating 
regulatory  power  to  a  private  self- 


regulatory  organization.  The 
recommendation  emphasizes  the 
necessity  of  ensuring  the  effectiveness 
and  the  fairness  of  the  process,  and 
identifies  standards  for  determining 
whether  suck  a  delegation  may  be 
^propriate. 

Recommendation  94-2,  Reforming  the 
Government’s  Procedure  for  Civil 
Forfeiture,  suggests  improvements  in 
this  process.  The  United  States 
Government  has  in  recent  years  made 
increasing  use  of  its  power  to  confiscate 
the  property  or  assets  of  persons 
involved  in  illegal  activities  through 
civil  forfeitures.  Notice  of  an  impending 
administrative  forfeiture  is  sent  to  the 
last  known  address  of  the  owner  and  is 
published  in  newspapers.  This  system 
•has  been  criticized  as  unduly  expensive 
and  ineffective.  The  recommendation 
suggests  that  the  establishment  of  a 
centrally  maintained  Civil  Forfeiture 
Registry,  which  would  be  published  and 
made  widely  available,  would  not  only 
provide  better  and  more  reliable  notice, 
it  would  provide  a  better  overview  of 
the  entire  forfeiture  process,  thus 
improving  public  and  congressional 
oversight.  The  recommendation  also 
proposes  that  Congress  impose  a 
statutory  60-day  time  limit  on  the 
agency  to  provide  notice  in  the  Civil 
Forfeiture  Registry  and  to  send  written 
notice  of  a  seizure  to  tlie  last  known 
address  of  the  owner  or  interest  holder 
in  the  property. 

Statement  No.  17,  Comments  on  the 
Social  Security  Administration’s 
Proposal  on  Reengineering  the  SSA 
Disability  Process,  constitutes  the 
formal  comments  from  the 
Administrative  Conference  to  the  Social 
Security  Administration  on  SSA’s 
proposal.  The  Conference  generally 
supported  the  proposed  changes  to 
SSA’s  procedures,  which  would  reduce 
the  number  of  administrative  stages 
from  four  to  two,  while  offering 
claimants  increased  opportunity  for 
face-to-face  interaction  with  agency 
staff. 

The  full  texts  of  the  recommendation 
and  statement  are  set  out  in  the 
Appendix  below.  The  recommendations 
will  be  transmitted  to  the  affected 
agencies  and  to  appropriate  committees 
of  the  United  States  Congress.  The 
Administrative  Conference  has  advisory 
powers  only,  and  the  decision  on 
whether  to  implement  the 


recommendations  must  be  made  by  the 
affected  agencies  or  by  Congress. 

Recommendations  and  statements  of 
the  Administrative  Conference  are 
published  in  full  text  in  the  Federal 
Register.  In  past  years  Conference 
recommendations  and  statements  of 
continuing  interest  were  also  published 
in  full  text  in  the  Code  of  Federal 
Regulations  (1  CFR  Parts  305  and  310). 
Budget  constraints  have  required  a 
suspension  of  this  practice  in  1994. 
However,  a  complete  listing  of  past 
recommendations  and  statements  is 
published  in  the  Code  of  Federal 
Regulations.  Copies  of  all  past 
Conference  recommendations  and 
statements,  and  the  research  reports  on 
which  they  are  based,  may  be  obtained 
from  the  Office  of  the  Chairman  of  the 
Administrative  Conference.  Requests  for 
single  copies  of  such  documents  will  be 
filled  without  charge  to  the  extent  that 
supplies  on  hand  permit  (see  1  CFR 
§304.2). 

The  transcript  of  the  Plenary  Session 
is  available  for  public  inspection  at  the 
Conference’s  offices  at  Suite  500,  2120 
L  Street,  NW,  Washington,  DC. 

Dated:  August  22, 1994. 

Jefirey  S.  Lubbers, 

Research  Director. 

Appendix  Recommendations  of  the 
Administrative  Conference  of  the 
United  States 

The  following  recommendations  were 
adopted  by  the  Assembly  of  the 
Administrative  Conference  on  June  16. 
1994: 

Recommendation  94-1,  The  Use  of 
Audited  Self-Regulation  as  a 
Regulatory  Technique 

Audited  self-regulation  is  defined  as 
congressional  or  agency  delegation  of 
power  to  a  private  self-regulatory 
organization  to  implement  and  enforce 
laws  or  agency  regulations  with  respect 
to  the  regulated  entities,  with  powers  of 
independent  action  and  review  retained 
by  the  agency.  This  self-regulatory 
organization  is  often  an  association  of 
regulated  entities  formed  for  the  explicit 
purpose  of  self-regulation.  Audited  self¬ 
regulation  is  an  alternative  for  Congress 
to  consider  in  legislating  any  regulatory 
program.  Properly  implemented  and 
monitored,  a  program  of  audited  self¬ 
regulation  may  effectively  advance  the 
statutory  objectives  consistent  with  the 


44702 


Federal  Register  /  Vol.  59,  No.  167  /  Tuesday,  August  30,  1994  /  Notices 


public  interest  and  the  interests  of  the 
regulated  entities. 

In  certain  circumstances,  this 
approach  may  result  in  better  regulation 
b^use  the  agency’s  statute  and  rules 
are  supplemented  and  enforced  by  those 
entities  directly  involved  in  the 
regulated  activity,  which  may  have 
more  detailed  knowledge  of  the 
operational  or  technical  aspects  of  that 
activity.  The  regulatory  program  also 
may  be  more  effective  because  it  can  be 
tailored  to  the  individual  industry  or 
group,  in  addition,  the  agency’s 
regulatory  enforcement  costs  may  be 
reduced  by  this  approach,  although 
such  cost  reductions  should  be 
considered  only  if  they  can  be  achieved 
without  eroding  the  effectiveness  of 
enforcement. 

On  the  other  hand,  audited  self- 
regulation  may  present  the  significant 
risks  of  uneven  enforcement,  capture  of 
the  regulators  by  the  regulated  irrdusfry, 
and  creating  barriers  to  entry  or 
competition.  Where  the  potential  for 
instituticmal  self-interest  is  too  great, 
self-regulation  is  undesirable.  Other 
risks  can  be  lessened  by  requiring  the 
self-regulatory  organization  to  establish 
and  follow  procedures  similar  to  those 
that  would  be  applicable  if  the  self- 
regulatory  organization  were  an 
agency.^  For  these  procedures  to  work, 
effective  interest  groups  must  exist,  and 
must  have  access  to  the  agency,  to  raise 
concerns  about  the  conduct  of  the  self- 
regulatory  organization.  And  of  course, 
the  agency  itself  must  vigilantly  oversee 
the  activities  of  the  self-regulatory 
organization  and  of  the  regulated 
entities  themselves. 

A  survey  of  agency  experience  with 
audited  self-regulation  ^  reveals  several 
common  elements  typically  present  in 
effective  programs:  (1)  Industry 
members  are  organized,  expert,  and 
motivated  to  comply;  (2)  the  regulatory 
program  requires  individualized 
application  of  clear  rules  which  can  be 
objecth’ely  applied;  and  (3)  the  agency 
itself  has  sufficient  expertise  to  audit 
the  self-regulatory  activity  effectively. 
The  survey  also  revealed  that  audited 
self-regulation  programs  that  were 


•■Such  procedures  generally  provide  for  public 
participatioa  and  require  alt  points  of  view  to  be 
taken  into  account  and  addressed.  For  example, 
rulemaking  ordinarify  should  provide  notice  and 
opportunity  fbr  comment  to  alt  affected  parties,  and 
adjudications  should  be  open  to  the  public  and 
include  notice  and  hearing  safeguards. 

2  Audited  self-regulation  has  been  used  in  diverse 
programs,  including  quality  of  medical  care  under 
government  insurance  programs,  stock  exchange 
and  commodities  regul^on  and  trading, 
agricultural  marketing  agreements,  and  certifkation. 
of  medical  testing  laboratories. 


terminated  or  not  implemented  lacked 
at  least  one  of  these  elements. 

In  those  cases  where  the  prerequisites 
and  safeguards  discussed  above  are 
present.  Congress  and  the  agencies 
should  consider  audited  self-regulation 
as  a  regulatory  technique.^ 

Recommendation 

1.  Congress  and  agencies  should 
consider  audited  self-regulation  as  a 
regulatory  technique  when  designing, 
revising,  or  reevaluating  regulatory 
programs,  but  only  where  it  can  be 
effective,  as  specified  in  Paragraph  2 
below,  and  only  where  it  can  operate 
fairly,  as  sjjecified  in  Paragraph  3  below. 
Audited  self-regulation  is  defined  as 
congressional  or  agency  delegation  of 
power  to  a  private  self-regulatory 
organization  to  implement  and  enforce 
laws  or  agency  regulations  with  respect 
to  the  regulated  entities,  with  powers  of 
independent  action  and  review  retained 
by  the  agency. 

2.  Effectiveness.  Audited  self- 
regulation  can  be  effective  if  it  meets  the 
following  requirements. 

a.  The  substantive  standards,  whether 
imposed  by  statute,  regulation,  or 
otherwise,  are  clearly  stated  and  are 
capable  of  objective  application,  even  if 
judgments  must  be  made  in  applying 
them. 

b.  A  self-regulatory  organization  with 
the  ability  and  incentive  to  implement 
these  substantive  standards  in 
cooperation  with  the  agency  exists  or 
can  be  created. 

i.  Ability.  The  organization  must  have 
the  expertise,  experience,  authority,  and 
commitment  to  design,  implement,  and 
evaluate  effective  compliance  measures. 
It  must  also,  by  itself  or  in  combination 
with  other  self-regulatory  organizations, 
have  jurisdiction  over  all  regulated 
entities. 

ii.  Incentive.  The  organization  must  be 
motivated  to  undertake  effective  and  fair 
self-regulation  consistent  with  the 
public  interest,  as  that  interest  has  been 
articulated  by  Congress  and  the  agency. 
This  motivation  can  be  provided  by, 
among  other  things:  (A)  the  members’ 
common  incentives;  (B)  effective 
monitcMTing  by  groups  that  may  be 
harmed  by  noncompliance;  (C)  potential 
legal  liability  of  the  self-regulated 
entities  or  the  self-regulatory 
organization;  or  (D)  the  potential  for 
direct  government  regulation. 

c.  The  agency  responsible  for 
implementation  and  oversight  must 
have  the  ability  and  incentive  to 


^  Note,  for  example,  that  Exe(.utive  Order  12.(166, 
Regulatory  Pfenning  and  Review,  58  Pied.  Reg. 
51.735,  51.73*  (October  4, 1993}  states  that,  to  dw 
extent  permitted  fay  few.agenciea  shoukt  identify 
and  assess  alternative'  forms  of  regulation. 


implement  the  substantive  standards 
through  a  self-regulatory  program. 

i.  Ability.  The  agency  must  have  (A) 
statutory  authority,  including  at  least 
the  powers  specified  in  Paragraph  2ld) 
below;  (B)  sufficient  substantive 
expertise;  (C)  knowledge  of 
organizational  behavior  and  internal 
control  procedures  of  the  self-regulatory 
organization  and  its  members;  and  (D) 
sufficient  resources,  including  effective 
auditing  capability  to  monitor 
compliance. 

ii.  Incentive.  The  agency  must  have 
the  incentive  to  implement  the  self- 
regulatory  program  effectively.  Effective 
implementation  requires  that  the  agency 
be  committed  to  achieving  the 
objectives  of  the  statutory  scheme 
through  the  self-regulatory  program.  It 
also  requires  that  the  agency  consider 
the  rights  and  needs  of  the  intended 
beneficiaries  of  the  regulatory  program, 
who  may  be  harmed  by  noncompliance, 
as  well  as  the  rights  and  needs  of  the 
regulated  entities. 

d.  The  self-regulalory  program  is 
expressly  audiorized  by  legislation  that 
includes; 

L  an  explicit  statement  of  the  sc;ope  of 
permitted  delegation  to  the  self- 
regulatory  organizatioa; 

ii.  authority  for  the  agency  (A) 

independently  to  enforce  tb»  law, 
agency  regulations,  and  rules  of  the  self- 
regulatory  organization  refevant  to  the 
program;  (B1  to  enforce  the  organic 
requirements  of  the  self-regufetory 
organization  against  the  organizatio]>. 
and  require  that  the  organization  in  turn 
enforce  its  own  rules  against  its  • 

members;  (C)  to  review  all  rules  and 
enforcement  actions  of  the  self- 
regulatory  organization  relevant  to  the 
program;  and  (D)  to  amend,  repeal  or 
supplement  the  rules  of  the  self- 
regulatory  organization  or  require  the 
self-regulatOTV  organization  to  do  so; 
and 

iii.  a  requirement  that  the  agency,  in 
promulgating  its  own  rules  or  reviewing 
the  rules  of  the  self-regulatory 
organization,  examine  the  effects  of 
those  rules  on  competition. 

3.  Fairness.  Audited  self^regulalion 
can  operate  fairly  only  if  the  procedures 
of  the  self-regulatory  organization 
ensure  that  the  decisionmaker  is 
properly  informed  and  imbiased. 
Procedures  for  adjudication  and  for 
establishing  rules  of  general 
applicalnlity  should  coaform  generally 
to  those  that  would  be  followed  if  the 
proceeding  were  conducted  by  the 
agency.  In  addition  to  the  agency’s 
plenary  review  authority  referred  to  in 
Paragraph  2ld)(iiHCh  the  agency  should 
provide  parties  with  a  right  of  appeal. 
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4.  Access  to  records  and  proceedings 
of  the  self-regulatory  organization. 
Congress  and  the  agency  should  provide 
public  access  to  records  of  the  self- 
regulatory  organization  relating  to  the 
organization’s  regulatory  activities,  to 
the  extent  such  records  would  be 
available  under  the  Freedom  of 
Information  Act  if  the  self-regulatory 
organization  were  an  agency.  Congress 
and  the  agency  also  should  consider 
whether  to  require  any  nonadjudicatory 
proceeding  of  the  organization  to  be 
open  to  the  public. 

5.  Alternative  dispute  resolution.  The 
rules  of  the  self-regulatory  organization 
should  provide  for  use  of  informal  and 
consensual  procediues  to  resolve 
disputes  where  appropriate.** 

Recommendation  94-2,  Reforming  the 
Government’s  Procedure  for  Civil 
Forfeiture 

The  United  States  Government  has  in 
recent  years  made  increasing  use  of  its 
power  to  confiscate  the  property  or 
assets  of  persons  involved  in  illegal 
activities  through  the  civil  forfeiture 
process. 

The  law  classifies  forfeitures  as 
criminal  or  civil  according  to  the 
procedure  by  which  the  government 
perfects  its  title  in  the  confiscated 
property.  Criminal  forfeiture  follows  as 
a  consequence  of  criminal  conviction  of 
the  property  owner.  The  government 
cannot  obtain  clear  title  until  a  post-trial 
proceeding  is  held.  Qvil  forfeiture  is 
accomplished  by  civil  proceedings,  in 
rein,  against  the  property  itself.  Civil 
forfeiture  has  numerous  advantages  over 
criminal  forfeitme  in  that  the  property 
itself  is  the  “defendant”  in  the  suit,  and 
the  property  may  be  forfeited  even  if  the 
owner  is  dead  or  has  fled  the  United 
States. 

Over  a  hundred  statutes  authorize 
civil  forfeiture,  with  most  involving 
drug,  racketeering,  money  laundering, 
or  immimtion  violation. 

A  civil  forfeiture  begins  with  a 
“seizure”  of  a  privately-owned  property 
by  the  investigative/prosecutorial 
government  agency.  Constitutionally, 
the  agency  must  meet  the  probable 
cause  test  showing  that  there  are 
reasonable  groimds  for  belief  that  the 
property  has  been  used  in  the 
commission,  or  constitutes  proceeds,  of 
the  crime. 

Civil  forfeiture  proceedings  are  of  two 
types.  Congress  has  provided  for 


*  The  Administrative  Conference  has  repeatedly 
encouraged  agencies  to  use  alternative  dispute 
resolution  and  negotiated  rulemaking  techniques  in 
appropriate  circumstances.  The  same  factors  f 
supporting  those  recommendations  suggest  the 
value  of  informal  and  consensual  processes  in  the 
context  of  self-regulatory  organizations.  See,  e.g., 
Recommendations  82—4  and  86-3. 


administrative  forfeiture  in  cases  where 
the  property  is  cash,  the  value  of  the 
property  is  under  $500,000  or  is  a  boat, 
plane  or  car  used  to  carry  or  store  drugs, 
or  if  the  seizure  goes  micontested. 

Notice  of  an  impending  administrative 
forfeiture  is  sent  to  the  last  known 
address  of  the  owner  and  is  published 
in  newspapers. 

A  fudicial  forfeiture  proceeding  is 
required  when  a  claimant  contests  the 
seizure,  when  the  property  seized  is  real 
estate,  and  when  the  value  of  the  seized 
property  (other  than  cash)  is  over 
$500,000.  If  the  case  proceeds,  it  does  so 
In  federal  district  court  where  there  is 
a  right  to  a  jury  trial. 

This  recommendation  addresses  a  few 
procedural  issues  regarding  civil 
forfeiture.-  Many  other  issues,  both 
procedural  and  substantive,  have  been 
raised  by  courts  and  by  critics  of  the 
forfeiture  process.®  There  is  a 
fundamental  issue  about  the  fairness 
and  effectiveness  of  the  entire 
administrative  civil  seizure/forfeiture 
process.  It  currently  involves  an 
extremely  informal  administrative 
process  and,  for  the  small  proportion  of 
judicial  forfeiture  cases  that  are  taken 
that  far,  a  trial  in  the  federal  district 
court, 

After  forfeiture,  an  owner  may 
petition  for  remission  (return)  or 


^  This  recommendation  only  applies  to  seizures 
by  agencies  acting  under  the  authority  of  statutory 
administrative  forfeiture  provisions.  It  does  not 
apply  to  agency  seizures  of  property  under  the 
authority  of  regulatory  statutes  that  do  not  have 
administrative  forfeiture  provisions,  or  to  seizures 
of  property  that  by  its  nature  is  violative  of  the  law, 
such  as  seizures  under  the  Federal  Food.  Drug,  and 
Cosmetic  Act. 

*  Federal  adoption  of  state  forfeiture  actions  is 
one  issue  which  has  received  recent  scrutiny. 

Under  the  Comprehensive  Crime  Control  Act  of 
1984,  forfeited  assets  (property,  or  money  derived 
from  its  sale)  are  allocated  exclusively  for  law 
enforcement  purposes  rather  than  to  the  general 
Treasury.  Additionally,  the  Department  of  Justice 
and  the  Customs  Bureau  gained  authority  to  transfer 
forfeited  property  and  cash  to  state  and  local 
agencies  that  directly  participate  in  law 
enforcement  efforts  leading  to  seizures  and 
forfeitures.  This  has  led  some  officials  in  six  states 
which  require  forfeited  property  to  revert  to  the 
general  state  treasury,  to  ask  federal  officials  to 
adopt  state  cases  and  convert  them  into  federal 
forfeitures.  The  Department  of  Justice  asset  sharing 
program  shared  over  $736  million  in  cash  and  $90 
million  in  property  with  state  and  local  agencies 
from  the  state  of  the  program  in  fiscal  year  1986 
through  fiscal  year  1991.  In  HarweJin  v.  Michigan, 
the  Supreme  Court  noted: 

There  is  good  reason  to  be  concerned  that  fines, 
uniquely  of  all  punishments,  will  be  imposed  in  a 
measure  out  of  accord  with  the  pienal  goals  of 
retribution  and  deterrence.  Imprisonment,  corporal 
punishment  and  even  capital  punishment  cost  a 
State  money;  fines  are  a  source  of  revenue.  As  we 
have  recognized  in  the  context  of  other 
constitutional  provisions,  it  makes  sense  to 
scrutinize  governmental  action  more  closely  when 
the  State  stands  to  benefit. 

501  U.S.  957, _ 111  S.  Ct.  2680,  2693.  n.9 

(1991). 


mitigation  (partial  return)  of  the 
property.  Of  course,  in  many  instances, 
especially  those  involving  cash,  no  one 
claims  ownership.  According  to  federal 
common  law,  the  authority  to  grant 
remission  or  mitigation  is  totally  at  the 
discretion  of  the  seizing  agency.  A 
decision  on  the  merits  for  remission  or 
mitigation  is  non-reviewable  by  the 
judiciary.^ 

Notice.  The  current  system  of  using 
newspaper  notices  of  the  proposed 
forfeiture  action  along  wi&  a  letter  to 
the  last  known  address  of  the  owner  has 
been  criticized  as  unduly  expensive  ® 
and  ineffective.  The  establishment  of  a 
centrally  maintained  Civil  Forfeiture 
Registry,  which  would  be  published  and 
made  widely  available,  would  not  only 
provide  better  and  more  reliable  notice, 
it  would  provide  a  better  overview  of 
the  entire  forfeiture  process,  thus 
improving  public  and  congressional 
oversight. 

Time  Limits.  At  present,  federal 
statutes  provide  no  time  limit  on  the 
agency  to  provide  notice  to  the  owner  of 
the  seized  property.  Unlike  the 
requirements  imposed  on  a  person 
contesting  the  seizure  to  file  a  claim  to 
the  property,  deadlines  have  not  been 
similarly  imposed  on  the  agency  within 
which  it  must  commence  a  forfeiture 
action  in  district  court.  Current 
Department  of  justice  policy  is  to  send 
a  notice  of  seizure  to  each  person 
known  to  have  an  ownership  or 
possessory  interest  in  the  seized  article 
within  60  days  of  the  seizure.  The 
notice  triggers  the  running  of  the  time 
specified  by  the  enabling  statute 
(usually  30  days)  within  which  a  person 
may  file  a  claim  to  the  property  (thus 
converting  an  administrative  forfeiture 
into  a  judicial  one). 

Congress  should  provide  a  statutory 
60-day  time  limit  on  the  agency  to 
provide  notice  in  the  Civil  Forfeiture 
Registry  and  to  send  written  notice  of  a 
seizure  to  the  last  known  address  of  the 
owner  or  interest  holder  in  the  property. 
Granting  extensions  or  waivers  of  the 
60-day  notice  requirement  should  be 
within  the  discretion  of  a  federal  judge 
or  magistrate,  upon  a  showing  by  the 
government  of  good  cause.  Failure  to 
meet  the  filing  time  limit  (absent  a 
waiver  or  extension)  should  result  in  a 
return  of  the  property  pending  further 
forfeiture  proceeding. 


’’  Historically,  the  federal  government  ha.s 
provided  for  administrative  relief  from  forfeiture  in 
cases  where  the  party’s  conduct  was  undertaken 
“without  willful  negligence"  or  an  intent  to  commit 
the  offense.  Calero-Toledo  v.  Pearson  Yacht  Lncsing 
Co.,  416  U.S.  663.  689-90  n.27  (1974).  quoting  19 
U.S.C  §  1618. 

"The  Department  of  Justice  estimates  that  the 
government  spends  over  $55  million  annually  on 
newspaper  notices. 
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Recommendation 

1.  Congress  should  provide  for  the 
establishment  of  a  Civil  Forfeiture 
Registrj',  centrally  maintained,  kept 
current,  and  made  widely  available  by 
the  Department  of  Justice,  in  lieu  of  the 
current  requirements  to  publish  notices 
in  specific  locations  or  specific  media. 
The  Department  of  Justice  should  then 
maintain  the  Civil  Forfeiture  Registry  to 
provide  a  well-known  and  continuing 
place  for  notifying  owners  of  seized 
property  about  proposed  forfeitures. 

2.  Congress  should  modify  the 
forfeiture  laws  to  require  the 
government  to  publish  notice  in  the 
Civil  Forfeiture  Registry  and  mail 
specific  notice  to  the  last  known  address 
of  each  person  known  to  have  an 
ownership  or  possessory  interest  in  the 
seized  article  within  60-days  following 
seizure,  recognizing  that  extensions  or 
waivers  are  available  with  appropriate 
safeguards  against  abuse.  If  the  seizing 
agency  fails  to  provide  notice  in  the 
Civil  Forfeiture  Registry  (absent  good 
cause)  or  to  the  last  known  address  of 
the  party  from  whom  the  property  was 
seized  within  the  time  limits,  and  no 
waiver  or  extension  was  granted,  the 
seized  article  should  be  returned  to  the 
party  pending  further  forfeiture 
proceedings. 

Statement  of  the  Administrative 
Conference  of  the  United  States 

The  following  formal  statement  was 
adopted  by  the  Assembly  of  the 
Administrative  Conference  on  June  16, 
1994: 

Statement  No.  17  Comments  on  the 
Social  Security  Administration's 
Proposal  on  Reengineering  the  SSA 
Disability  Process 

In  April  1994,  the  Disability  Process 
Reengineering  Team  of  the  U.S.  Social 
Security  Administration  issued  a 
proposal  on  Disability  Process  Redesign 
(Redesign  Proposal  or  Proposal).  The 
SSA  has  asked  for  comments  on  this 
Proposal.  This  Statement  constitutes  the 
official  comments  of  the  Administrative 
Conference. 

In  general,  the  Conference  supports 
most  of  the  procedural  changes  that  the 
Reengineering  Team  has  proposed. 
Many  of  these  changes  have  been 
recommended  by  the  Conference  as  part 
of  its  past  recommendations.  In  this 
Statement,  the  Conference  presents  its 
views  concerning  the  Disability  Process 
Redesign  Proposal  in  light  of  these 
recommendations.  This  Statement  does 
not  address  those  aspects  of  the 


Proposal  that  relate  to  disability 
decision  methodology.® 

I.  Background 

A.  The  Redesign  Proposal 

The  Reengineering  Team  has  made  a 
series  of  significant  proposals  to  change 
the  way  that  disability  claims  are 
decided.  The  Proposal  eliminates  two  of 
the  current  four  administrative  stages  of 
the  process,  and  assigns  responsibility 
for  developing  the  record  to  a  claim 
manager  at  the  initial  stage  and  to  an 
“adjudication  officer”  at  the  appeal 
stage.  It  retains  the  use  of  an 
administrative  law  judge  for  the  appeal 
stage. 

B.  Past  Administrative  Conference 
Recommendations 

The  Administrative  Conference  has 
undertaken  a  series  of  studies  over  the 
last  15  years  that  address  aspects  of  the 
procedures  relating  to  the  processing  of 
claims  for  disability  benefits  under  the 
Social  Security  Act.  This  series  of 
recommendations  has  centered  at  least 
once  on  each  of  the  many  steps  in  the 
process  as  it  currently  exists.  The  focus 
of  many  of  these  recommendations  has 
been  to  improve  the  quality  of 
decisionmaking  by  making  sure  that  as 
much  of  the  necessary  information  is  in 
the  record  as  early  in  the  process  as 
possible. 

In  1978,  the  Conference  issued 
Recommendation  78-2,  Procedures  for 
Determining  Social  Security  Disability 
Claims^°  which  primarily  addressed 
the  administrative  appeal  stage  of  Social 
Security  disability  benefit  adjudications. 
It  recommended  the  continued  use  of 
ALJs,  and  made  suggestions  concerning 
the  development  of  the  evidentiary 
hearing  record,  including 
recommendations  that  ALJs  take  more 
care  in  questioning  claimants,  seek  to 
collect  as  much  evidence  prior  to  the 
hearing  as  possible,  make  greater  use  of 
prehearing  interviews,  and  make  better 
use  of  treating  physicians  as  sources  of 
information. 

In  1986,  the  Conference  issued  a 
recommendation  on  the  use  of 
nonattorney  representatives  in  agency 
proceedings.  Recommendation  86-1, 
Nonlawyer  Assistance  and 
Representation,'^^  urged  all  agencies 
with  “mass  justice”  programs,  like  the 
Social  Security  disability  program,  to 


^The  sections  of  the  proposal  that  address 
disability  decision  methodology  relate  to  the 
structure  for  making  the  substantive  decision 
whether  a  particular  claimant  meets  the  criteria  for 
disability  benefits.  See  Disability  Process  Redesign. 
“The  Proposal  from  the  SSA  Disability  Process 
Reengineering  Team  (April  1994)  at  15-18. 

>“1CFR  305.78-2  (1993). 

”  1  CFR  305.86-1  (1993). 


encourage  the  use  of  nonlaw^er 
representatives. 

In  1987,  the  Conference  issued  two 
recommendations  relating  to  the 
disability  program.  Recommendation 
87-6,  State-Level  Determinations  in 
Social  Security  Disability  Cases,'^^ 
addressed  the  first  level  of  disability 
benefit  determination  and  review. 
Recommendation  87-7,  A  New  Role  for 
the  Social  Security  Appeals  Council,^^ 
addressed  the  organization  and  function 
of  the  Appeals  Council. 
Recommendation  87-6  w'as  based  on 
early  results  from  demonstration 
projects  involving  the  state-level 
disability  determination  process.  It 
recommended  additional 
experimentation  with  face-to-face 
procedures.  Recommendation  87-7 
suggested  wide-ranging  and  substantial 
changes  in  the  working  of  the  Appeals 
Council,  including  that  it  move  away 
from  its  historical  function  as  a  case 
review  panel.  The  recommendation 
suggested  that  the  caseload  be 
significantly  limited,  and  that  the 
Appeals  Council  focus  on  important 
issues  on  which  it  could  issue 
precedential  opinions. 

In  1989,  the  Conference  issued  two 
further  recommendations  affecting  the 
disability  program.  Recommendation 
89-10,  Improved  Use  of  Medical 
Personnel  in  Social  Security  Disability 
Determinations,^*  addressed  a  variety  of 
issues  involving  medical 
decisionmaking  in  disability  claim 
determinations.  It  proposed 
enhancement  of  the  role  of  medical 
decisionmakers,  increased  effort  to 
develop  medical  evidence  in  the  record, 
and  improved  training  of  the  medical 
staff  on  legal  and  program  issues.  It 
recommended  use  of  optional  face-to- 
face  interviews  and  elimination  of  the 
reconsideration  step.  It  also 
recommended  that  claimants  be 
informed  of  deficiencies  in  the  medical 
evidence  prior  to  the  issuance  of  an 
initial  determination,  and  that  the 
opinion  of  a  claimant’s  treating 
physician  be  given  the  weight  required 
by  court  decisions  and  SSA  rules. 
Recommendation  89-8,  Agency 
Practices  and  Procedures  for  the 
Indexing  and  Public  Availability  of 
Adjudicatory  Decisions,'^^ 
recommended  that  agencies  index  and 
make  publicly  available  adjudicatory 
decisions  of  their  highest  level 
tribunals,  and  further  urged  agencies 
that  do  not  treat  decisions  as 
precedential  to  reexamine  that  policy. 


“  1  CFR  305.87-6  (1993). 
”  1  CFR  305.87-7  (1993). 

1  CFR  305.89-10  (1993). 
•»  1  CFR  305.89-8  (1993). 
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for  their  work,  and  that  all  contacts  be 
documented  routinely  in  writing  and 
included  in  the  record. 

3.  Predenial  Notice  With  Opportunity 
for  Face-to-Face  Interview 


This  general  recommendation  would 
apply  to  the  SSA. 

Recommendation  90-4,  Social 
Security  Disability  Program  Appeals 
Process:  Supplementary 
Recommendations,^^  issued  in  1990, 
made  suggestions  about  several  different 
aspects  of  the  appeals  process,  aimed  at 
improving  the  record  for  decision.  It 
recommended  enhancement  of 
infonnation  provided  in  decision 
documents,  increased  use  of  prehearing 
conferences  in  cases  where  claimants 
are  represented,  greater  use  of 
subpoenas  by  ALJs,  and  a  closing  of  the 
record  after  the  ALJ  hearing,  subject  to 
limited  opportimity  to  reopen  based  on 
new  information. 

In  1991,  the  Conference  addressed  the 
representative  payee  program  for 
disability  benefits.  Recommendation 
91-3,  The  Social  Security 
Representative  Payee  Program,^  ’’ 
addressed  a  number  of  procedural 
issues  raised  by  that  program.  Among 
the  recommendations  was  that  the 
opportunity  for  face-to-face  meetings  be 
provided. 

II.  Discussion 

As  discussed  more  fully  below,  the 
Conference  supports  most  of  the 
Redesign  Proposal’s  changes  in  the 
process  for  adjudicating  disability 
claims.  This  Statement  will  address 
issues  categorized  by  the  step  in  the 
process  to  which  they  apply. 

A.  Initial  Decision 

1.  Role  of  Disability  Claim  Manager 

The  proposal  would  assign  full 
responsibility  for  claim  development 
and  initial  decisionmaking  to  a 
disability  claim  manager.  It  also  stresses 
the  need  to  develop  the  record  for 
decision  as  completely  as  possible  at 
this  stage.  The  Conference  has 
consistently  encouraged  the 
development  of  as  complete  a  record  as 
possible,  as  early  in  the  process  as 
possible.  Assigning  that  responsibility 
to  a  single  well-trained  person  is 
consistent  with  the  Conference’s 
recommendations. 

The  Conference  suggests  that  claim 
development  practices  be  undertaken 
consistent  with  Conference 
Recommendation  89-10,  which 
emphasizes  the  importance  of  full  and 
complete  factual  development  of 
disability  claims,  in  particular  the 
medical  aspects  of  such  claims. 
Recommendation  89-10  also  supports 
the  current  team  approach  to  disability 
decisionmaking,  and  suggests  an 
enhanced  role  for  medical  personnel  in 


»>  1  CTR  305.90-1  (1993). 
”  1  TFR  305.93-1  (1993). 


both  claim  development  and  disability 
determination.  As  discussed  in  more 
detail  below,  the  Redesign  Proposal 
retains  a  role  for  medical  personnel  as 
consultants  to  claim  managers.  The 
Conference  recommends  that  claim 
managers  be  directed  to  consult  with 
medical  sources  regularly  on  medical 
matters. 

The  Proposal  would  allow  third 
parties  to  help  develop  the  information 
necessary  to  decide  a  claim.  This 
concept  is  a  reasonable  one,  so  long  as 
the  claim  manager  retains  ultimate 
responsibility  for  developing  an 
adequate  record  and  for  making  the 
decision  on  benefits  based  on  the 
record. 

2.  Role  of  Medical  Personnel  as 
Consultants 

The  Redesign  Proposal  suggests  that 
claim  managers  may  use  medical 
consultants  for  advice  on  medical 
issues.  The  Conference,  in 
Recommendation  89-10,  suggested  that 
the  evaluation  of  medical  evidence  and 
decisions  on  medical  issues  should  be 
made  by  a  medical  professional 
(physician  or  psychologist),  who  should 
also  have  responsibility  for  developing 
such  evidence  in  the  record.  This 
recommendation  was  based  on  the  two- 
member  team  approach  currently  in  use 
at  the  state  Disabihty  Determination 
Service  level.  The  Conference  continues 
to  believe  that  medically-trained 
personnel  should  have  an  important 
role  in  the  decisionmaking  process  on 
medical  evidence.  Although  the 
Proposal  does  state  that  disability  claim 
managers  will  call  on  the  services  of 
medical  consultants,  it  contemplates 
that  the  final  decision  on  all  matters, 
including  the  resolution  of  disputed 
medical  issues,  would  rest  with  the 
claim  manager.  The  Conference 
continues  to  stress  the  need  to  ensure 
that  adequate  consultation  with  medical 
experts  takes  place.  Appropriate 
guidelines  for  such  consultation  should 
be  developed.’®  The  Conference  also 
recommends  the  establishment  of 
guidelines  that  set  priorities  for  the  use 
by  claim  managers  of  treating 
physicians,  examining  physicians,  and 
nonexamining  physicians,  including 
specialists. 

The  Conference  supports  the  aspects 
of  the  Proposal  designed  to  improve  the 
quality  of  evidence  provided  by  medical 
sources  for  disability  adjudications. 
Many  of  these  improvements  and 
proposals  track  suggestions  included  in 
Recommendation  89-10.  For  example, 
the  Conference  has  recommended  that 
physicians  be  adequately  comp>ensated 


’“Sw*  Recommendation  8r>-10(.\)(2). 


The  Conference  supports  instituting 
the  opportunity  for  a  face-to-face 
interview  between  the  claim  manager 
and  the  claimant  at  the  initial  stage.’® 
Such  an  opportunity  will  not  only 
provide  the  claim  manager  with  relevant 
information  and  the  chance  to  ask  for 
and  get  information  efficiently,  but  it 
should  also  give  claimants  more 
confidence  in  the  fairness  of  the 
process,  by  giving  them  an  opportunity 
to  be  heard.  This  may  have  the  effect  of 
reducing  appeals,  even  when  benefits 
are  denied,  because  the  process  will  be 
seen  to  have  increased  legitimacy. 

The  Conference  also  supports  the 
Redesign  Proposal’s  concept  of  a 
predenial  notice.  The  Conference  has 
long  supported  the  idea  that  claimants 
should  be  made  aware  of  the 
deficiencies  in  their  applications,  and 
provided  the  opportunity  to  correct 
them.20  Such  steps  are  l^ely  to  lead  to 
more  accurate  early  decisionmaking. 


The  Conference  supports  the  issuance 
of  full  decisions  on  disability  benefit 
claims.  The  proposed  contents  for 
“Statement  of  the  Claim’’  decisions  are 
consistent  with  those  the  Conference 
recommended  in  Recommendation  90- 
4.  Providing  sufficient  information  to 
claimants  helps  them  make  informed 
decisions  about  future  action. 


C.  The  Administrative  Appeals  Process 

1.  Use  of  Prehearing  22  Officer  to  Prepare 
Claim  for  Appeals 
The  Conference  has  long  supported 
the  concept  of  developing  the  record  for 


•'•See  Recomnienddiion  aa-lOt-lKb);  see  aiso 
Ret4}mnien(i<ition  91-3(2),  and  preamble  at  B(2). 

Recommendations  7ft-2(B)(4).  89-10ib)(4l,  90- 
4(1),  91-3. 

Recommendation  89- 10(A)(4)(b),  (B). 

^^The  Conference  recommends  using  the  term 
"prehearing  officer"  rather  than  “adjudication 

ronfinC'-il 


4.  Issuance  of  Full  "Statement  of  the 
Claim’’  Decisions 


B.  Elimination  of  the  Reconsideration 
Step 

The  Conference  has  also  previously 
recommended  that  the  reconsideration 
stage  be  eliminated  if  the  claimant  has 
an  opportunity  for  face-to-face  contact 
with  the  decisionmaker  at  the  initial 
stage.2’  The  Reengineering  Team’s 
proposal  to  provide  such  opportunity 
and  to  eliminate  the  redundancy  of 
reconsideration  is  an  important  and 
positive  step. 
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an  appeal  as  early  in  the  process  as 
possible.23  Thus,  the  approach  of 
designating  someone  to  prepare  the 
claim  for  appeal  is  one  the  Conference 
supports.  The  Conference  also  supports 
the  idea  that  claims  be  granted  based  on 
evidence  in  the  record  without  a 
hearing.3^ 

The  Conference  also  recommends  that 
prehearing  officers  not  be  required  to  be 
attorneys,  although  knowledge  of  the 
legal  system  and  of  applicable  law 
would  appear  to  be  relevant 
qualifications. 

2.  Use  of  Prehearing  Conferences  and 
Stipulations 

The  Conference  supports  the  use  of 
prehearing  conferences  and  stipulations, 
which  could  streamline  the  hearing 
process  by  narrowing  issues  and 
ensuring  that  the  necessary  evidence 
will  be  available  at  the  hearing.  In  some 
cases,  a  prehearing  conference  may 
obviate  the  need  for  a  hearing.  It  is  our 
understanding,  based  on  discussions 
with  the  Redesign  Team,  that  the 
Proposal  would  limit  prehearing 
conferences  to  cases  where  claimants 
are  represented.  This  is  consistent  with 
Conference  recommendations.^s 

3.  Consultation  With  Medical  Sources  in 
Appeals 

The  Conference  believes  that 
improved  case  development  will  result 
firom  the  special  responsibilities  given  to 
disability  claim  managers  at  the  initial 
decisionmaking  level  and  to  prehearing 
officers  at  the  administrative  hearing 
level.  At  the  same  time,  the  Conference 
supports  retaining  authority  for 
administrative  law  judges  to  consult 
with  medical  sources,  as  needed.  The 
Conference  believes  that,  in  doing  so, 
ALJs  should  follow  practices  similar  to 
those  set  out  in  Recommendation  89- 
10.26 

4.  Retention  of  De  Novo  Hearing  With 
an  Administrative  Law  judge 

The  Conference  supports  the 
proposed  role  for  prehearing  officers  in 
developing  the  record  as  a  way  to 
improve  the  effectiveness  of  ALJ 
decisionmaking.  The  Conference’s 
recommendations,  however,  have  been 
predicated  on  the  presumption  that  an 
ALJ  would  have  the  ultimate 
decisionmaking  responsibility. 

Although  others  may  be  available  to 


officer.”  The  term  “adjudication  officer”  suggests 
another  level  of  decisionmaking,  which,  even  under 
the  Redesign  Projmsat,  is  not  a  completely  accurate 
description. 

Recommendations  7&-2(B)(l).(2). 

Recommendation  90-4(2). 

25 Recommendation  90—4,  preamble  and  (2). 
j  26pppommendation  89-10(C). 


assist,  the  ALJ  must  retain  the 
responsibility  for  the  content  and 
quality  of  his  or  her  decisions. 

5.  Role  of  the  Appeals  Council 

The  Conference  has  previously 
recommended  that  the  Appeals  Council 
role  in  the  disability  process  be 
limited.27  The  Conference  believes  that, 
in  reviewing  cases,  the  Council  should 
focus  on  cases  raising  precedential 
questions.  The  Conference  supports  the 
Proposal’s  idea  of  having  the  Appeals 
Council  also  review  cases  on  a  random 
basis,  looking  at  both  grants  and  denials. 
The  Conference  also  believes  that  the 
Appeals  Council  should  have  a  role  in 
providing  guidance  to  decisionmakers  at 
all  stages  in  the  claims  process,  through 
the  use  of  precedent  and  interpretive 
guidelines  concerning  adjudicatory 
principles  and  decisional  standards. 

D.  Other  Issues 

1.  Training 

The  Conference  supports  proposals  to 
enhance  training  of  all  staff  involved  in 
processing  and  adjudicating  disability 
benefit  claims.28 

2.  Representatives 

The  Conference  has  recommended 
that  claimants  be  provided  information 
about  soiurces  of  representation,  both 
attorneys  and  nonattorneys.26  It  also  has 
suggested  that  appropriate  standards  be 
adopted  concerning  proper  practice,  and 
that  nonattomey  representatives  be 
encouraged.  30  The  Redesign  Proposal 
contains  similar  types  of  suggestions. 

3.  Precedent 

The  Proposal  calls  for  a  single 
presentation  of  all  substantive  policies 
used  for  determination  of  eligibility  for 
benefits.  This  is  consistent  with  a 
number  of  Conference  recommendations 
that  SSA  make  more  use  of  agency 
guidance  in  disability  benefits  cases.3i 
The  Conference  also  recommends  use  of 
precedent  eind  clear  agency  statements 
of  policy  to  encourage  uniform 
outcomes  among  similar  cases.  The 
Appeals  Council  could  undertake,  as 
one  of  its  functions,  the  review  of  ALJ 
determinations  for  use  as  precedent. 

4.  Reopening  the  Record 

The  Proposal  implies  that  the  record 
will  be  closed  at  the  ALJ  level.  We 
support  the  idea  that  the  record  should 
close  following  the  ALJ  hearing,  at  a 


22  Recommendation  87-7. 

2»  Recommendations  89-10(A)(6).  78-2(C). 

2»  Recommendation  78-2(E). 

30  Recommendation  86-1. 

33  Recommendations  87-7(l)(a)(2):  78-2(c)(2): 
89-8  n.2. 


time  set  by  the  ALJ,  and  suggest  that  this 
be  made  explicit. 

The  Proposal  is  silent  on  the 
availability  of  any  opportunity  to  reopen 
the  record  following  ffie  ALJ  hearing. 
While  the  Conference  does  not  generally 
encourage  such  reopenings,  SSA  should 
consider  offering  a  limited  opportunity 
to  reopen  the  record  in  appropriate 
cases,  consistent  with  Recommendation 
90-4(4),  (5). 

[FR  Doc.  94-21304  Filed  8-29-94;  8:45  am| 
BILLING  CODE  6110-01-P 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

[Docket  No.  94-089-1J 

Receipt  of  Permit  Applications  for 
Release  Into  the  Environment  of 
Genetically  Engineered  Organisms 

AGENCY;  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

ACTION:  Notice. 

SUMMARY:  We  are  advising  the  public 
that  six  applications  for  permits  to 
release  genetically  engineered 
organisms  into  the  environment  are 
being  reviewed  by  the  Animal  and  Plant 
Health  Inspection  Service.  The 
applications  have  been  submitted  in 
accordance  with  7  CFR  peurt  340,  which 
regulates  the  introduction  of  certain 
genetically  engineered  organisms  and 
products. 

ADDRESSES:  Copies  of  the  applications 
referenced  in  this  notice,  wiffi  any 
confidential  business  information 
deleted,  are  available  for  public 
inspection  in  room  1141,  South 
Building,  U.S.  Department  of 
Agriculture,  14th  Street  and 
Independence  Avenue  SW., 
Washington,  DC,  between  8  a.m.  and 
4:30  p.m.,  Monday  tlirough  Friday, 
except  holidays.  Persons  wishing  to 
inspect  an  application  are  requested  to 
call  ahead  on  (202)  690-2817  to 
facilitate  entry  into  the  reading  room. 
You  may  obtain  copies  of  the 
documents  by  writing  to  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Arnold  Foudin,  Deputy  Director, 
Biotechnology  Permits,  BBEP,  APHIS, 
USDA,  room  850,  Federal  Building. 
6505  Belcrest  Road,  Hyattsville,  MD 
20782,  (301)  436-7612. 

SUPPLEMENTARY  INFORMATION:  The 
regulations  in  7  CFR  part  340, 
“Introduction  of  Organisms  and 
Products  Altered  or  Produced  Through 
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Genetic  Engineering  Which  Are  Plant 
Pests  or  Which  There  Is  Reason  to 
Believe  Are  Plant  Pests,”  require  a 
person  to  obtain  a  permit  before 
introducing  (importing,  moving 
interstate,  or  releasing  into  the 
environment)  into  the  United  States 


certain  genetically  engineered 
organisms  and  products  that  are 
considered  ‘‘regulated  articles.”  The 
regulations  set  forth  procedures  for 
obtaining  a  permit  for  the  release  into 
the  environment  of  a  regulated  article, 
and  for  obtaining  a  limited  permit  for 


the  importation  or  interstate  movement 
of  a  regulated  article. 

Pursuant  to  these  regulations,  the 
Animal  and  Plemt  Health  Inspection 
Service  has  received  and  is  reviewing 
the  following  applications  for  permits  to 
release  genetically  engineered 
organisms  into  the  environment: 


Application  No. 

Applicant 

Date  re¬ 
ceived 

Organisms 

Field  test  location 

94-200-01  . 

University  of  Georgia 

7/19/94 

Canola  plants  genetically  engineered  to  ex¬ 
press  a  gene  from  Bacillus  thuringiensis 
(Bt)  for  resistance  to  coleopteran  insects. 

Georgia. 

94-207-01,  renewal  of  permit  93- 

Calgene,  Incor- 

7/26/94 

Canola  plants  genetically  engineered  to  ex- 

Alabama,  South 

190-01,  issued  on  10/05/93. 

porated. 

press  oil  modification  genes. 

Carolina. 

94-207-02  . 

University  of  Wiscon¬ 
sin. 

7/26/94 

Antibiotic  producing  Rhizobium  strain  to  inhibit 
the  growth  of  closely  related  bacteria  in  the 
soil. 

Cranberry  plants  genetically  engineered  to  ex¬ 
press  a  gene  from  Bacillus  thuringiensis  (Bt 
strain  k)  for  resistance  to  coleopteran  irv 
sects. 

Wisconsin. 

94-213-01  . 

University  of  Wiscon¬ 
sin. 

8/01/94 

Wisconsin. 

94-213-02,  renewal  of  permit  92- 

Calgene,  Incor- 

8/01/94 

Canola  plants  genetically  engineered  to  ex- 

Georgia. 

156-01,  issued  on  9/23/92. 

porated. 

press  oil  irKKlification  genes. 

94-217-02  . 

Monsanto  Agricul¬ 
tural  Company. 

8/05/94 

Potato  plants  genetically  engineered  to  ex¬ 
press  a  gene  from  Bacillus  thuringiensis  (Bt 
strain  t)  for  resistance  to  coleopteran  irv 
sects,  and  express  a  gene  for  resistance  to 
potato  leaf  roll  virus. 

California,  Florida. 

Done  in  Washington,  DC,  tnis  24th  day  of 
August  1994. 

Lonnie  J.  King, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 

[FR  Doc.  94-21350  Filed  8-29-94;  8:45  am) 
BILLING  CODE  3410-34-P 


Forest  Service 

Revised  Draft  Suppiement  to  the  Final 
Environmental  Impact  Statement  for 
the  Early  Winters  Alpine  Winter  Sports 
Study,  Okanogan  National  Forest, 
Okanogan  County,  WA 

AGENCY:  Forest  Service,  USDA. 

ACTION:  Cancellation  of  a  revised 
supplement  to  a  final  environmental 
impact  statement. 

SUMMARY:  On  January  22, 1991,  a  notice 
of  intent  to  prepare  a  revised  draft 
supplement  to  the  final  environmental 
impact  statement  (EIS)  for  the  Early 
Winters  Alpine  Winter  Sports  Study  on 
the  Okanogan  National  Forest  was 
published  in  the  Federal  Register  (56 
FR  2158).  Because  there  is  no  longer  any 
party  proposing  development  of  this 
alpine  winter  sport  site  and, 
subsequently,  no  need  for  a  land 
exchange  in  the  project  area,  the  Forest 
Service  has  decided  to  cancel  this 
revised  supplemental  EIS.  The  data 
developed  and  collected  fi'om  the 
environmental  and  the  land  exchange 


analyses,  as  directed  by  Public  Law 
101-560,  is  completed  and  will  be  made 
a  part  of  the  public  record. 

FOR  FURTHER  INFORMATION  CONTACT: 
Direct  questions  regarding  this 
cancellation  to  Jim  Gregg,  Resort 
Development  Coordinator,  Box  579, 
Winthrop  Ranger  District,  Winthrop, 
Washington  98862  or  telephone  (509) 
996-2266. 

Dated:  August  22, 1994. 

Sterling  J.  Wilcox, 

Acting  Deputy  Associate  Chief,  National 
Forest  System. 

[FR  Doc.  94-21352  Filed  8-29-94;  8:45  am) 
BILUNG  CODE  3410-11-M 


Soil  Conservation  Service 

Moxee  Watershed  Project,  Yakima 
County,  WA 

agency:  Soil  Conservation  Service. 
ACTION:  Notice  of  finding  of  no 
significant  impact. 

SUMMARY:  Pursuant  to  Section  102(2)  of 
the  National  Environmental  Policy  Act 
of  1969;  the  Coimcil  on  Environmental 
Quality  regulations  (40  CFR  part  1500); 
and  the  Soil  Conservation  Service 
Regulations  (7  CFR  part  650);  the  Soil 
Conservation  Service,  U.S.  Department 
of  Agriculture,  gives  notice  that  an 
environmental  impact  statement  is  not 
being  prepared  for  the  Moxee  Watershed 
Project,  Yakima  County,  Washington. 


FOR  FURTHER  INFORMATION  CONTACT: 

Lynn  A.  Brown,  State  Conservationist, 
Soil  Conservation  Service,  Rock  Pointe 
Tower,  West  316  Boone  Ave.,  Suite 
#450,  Spokane,  Washington  99201. 
Telephone:  (509)  353-2337. 
SUPPLEMENTARY  INFORMATION:  The 
environmental  assessment  of  this 
federally  assisted  action  indicated  that 
the  project  will  not  cause  significant 
local,  regional,  or  national  adverse 
impacts  to  the  environment.  As  a  result 
of  these  findings,  Lynn  A.  Brown,  State 
Conservationist,  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  is  not 
needed  for  this  project. 

The  project  purpose  is  to  improve  the 
water  quality  of  the  Yakima  River.  The 
major  practice  proposed  is  the 
conversion  of  surface  irrigation  to  drip 
irrigation  on  approximately  5,000  acres. 
This  practice  will  virtually  eliminate 
tailwater  from  these  fields  therefore 
eliminating  irrigation  induced  erosion 
which  has  contributed  to  poor  water 
quality  in  the  Yakima  River. 

The  other  proposed  conservation 
practices  include:  irrigation  water 
management,  nutrient  management,  and 
pesticide  management. 

The  North  Y^ima  Conservation 
District  will  be  sponsors  of  the  proposed 
project.  They  will  encourage 
development  and  installation  of 
conservation  plans  on  all  eligible  land 
within  the  watershed.  They  will  provide 
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leadership  through  an  aggressive 
information  and  education  program  to 
encourage  the  application  of  land 
treatment  measures  necessary  for  the 
success  of  this  plan. 

The  Notice  ot  a  Finding  Of  No 
Significant  Impact  IFONSl)  has  been 
forwarded  to  the  Environmental 
Protection  Agency  and  to  various 
Federal,  State,  and  local  agencies  and 
interested  parties.  A  limited  number  of 
copies  of  FONSI  are  available  to  fill 
single  copy  requests  at  the  above 
address.  Beisic  data  developed  during 
the  environmental  assessment  are  on 
file  and  may  be  reviewed  by  contacting 
Frank  R.  Easter,  Assistant  State 
Conservationist  (Programs). 

No  administrative  action  on 
implementation  of  the  proposal  will  be 
taken  until  30  days  after  tl»  date  of  this 
publication  in  the  Federal  Register. 

Dated:  August  1994. 

Lynn  A.  Brown, 

State  ConservationisL 

[FR  Doc.  94-21305  Filed  8-29-94: 8:45  ami 
BILUNG  CODE  3410-ia-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

Membership  of  the  National  Oceanic 
and  Atmospheric  Administration 
Performance  Review  Board 

AGENCY:  Natioaai  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Departfoent  of  Commerce. 

ACTION:  Motioe  of  Membership  of  NOAA 
Perfonnancs  Review  Board. 

SUMMARY:  In  accordance  with  the  Civil 
Service  Reform  Act  of  1978, 5  USC, 
4314(c)(4),  NOAA  nnnminr.es  the 
appointment  of  persons  to  serve  as 
members  of  the  NOAA  Performance 
Review  Board  (PRB).  The  NOAA  PRB  is 
responsible  for  reviewing  performance 
appraisals  and  ratings  of  Senior 
Executive  Service  (SES)  members  and 
making  wntten  recommendations  to  the 
appointing  authority  on  SES  retention 
and  compensation  matters,  including 
performance-based  pay  adjustments, 
awarding  of  bonuses,  reviewing 
recommendations  for  potential 
Presidential  Rank  Award  nominees  and 
SES  recertification  determination 
recommendations. 

The  appointment  of  these  members  to 
the  NOAA  PRB  will  be  for  periods  of  24 
months  beginning  September  30, 1994. 
EFFECTIVE  DATE:  The  effective  date  of 
service  of  appointees  to  the  NOAA 
Performance  Review  Board  is  September 
30. 1994. 


FOR  FURTHER  INFORMATION  CONTACT: 
Rodney  E.  Markham,  Senior  Executive 
Service  Program  Manager,  Human 
Resources  T^nagement  Office,  Office  of 
Administration,  NOAA,  1315  East-West 
Highway,  Silver  Spring,  Maryland 
20910,(3011  713-0530. 

SUPPLEMENTARY  INFORMATION:  The 
names  and  position  titles  of  the 
members  of  the  NOAA  PRB  (NOAA 
officials  unless  otherwise  identified)  are 
set  forth  below: 

Carol  Beaver:  Chief,  Aeronautical 
Charting  Division,  National  Ocean 
Service 

C.M.  Bhumralkar:  Director,  Program 
Development  and  Coordination  Staff, 
Office  Oceanic  and  Atmospheric 
Research 

l^lbourneG.  Briscoe:  Director,  Office 
of  Ocean  and  Earth  Sciences 
Bradford  E.  Brown:  Southeast  Science 
and  Research  Director,  National 
Marine  Fisheries  Service 
David  Evans:  Senior  Scientist,  National 
Ocean  Service 

Nancy  Foster:  Deputy  Assistant 
Administrator,  National  Marine 
Fisheries  Service 

Susan  B.  Fruchter:  Counselor  to  the 
Under  Secretary  for  Oceans  and 
Atmo^here 

Lois  |.  Gajdys:  Chief,  Management  and 
Budget,  Natioaai  Weather  Service 
Margaret  F.  Hayes:  Assistant  General 
Counsel  for  Fisheries,  Office  of 
General  Counsel 

Donald  £.  Humphries:  Deputy  Director, 
Office  of  Administration 
Walter  J.  Hussey:  Director,  Office  of 
Systems  Development  Natioaai 
Environmental  Satellite,  Data  and 
Information  Service 
David  Jefferson:  Chief,  Information 
Systems  Enghseering  Division 
(National  Institute  of  Standards  and 
Technology! 

Katharine  VV.  Kimball:  Deputy  Assistant 
Secretary.  Office  of  the  Assistant 
Secretary 

Martha  R.  Lumpldn:  Ehrector,  Central 
Administrative  Support  Center,  Office 
of  Administration 
Ronald  D.  McPherson:  Director, 

National  Meteorological  Service, 
National  Weather  Service 
George  P.  Miuphy:  Chief,  Automation 
Division,  National  Meteorological 
Center 

Ned  A.  Ostenso:  Assistant 
Administrator.  Office  of  Oceanic  and 
Atmospheric  Research 
P.  Krishna  Rao:  Director,  Office  of 
Research  and  Applications,  Natioaai 
Environmental  Satellite.  Data  and 
Information  Service 

Michael  P.  Sissenwine;  Senior  Scientist 
for  Fisheriesw  National  Marine 
Fisheries  Service 


Alan  R.  Thomas:  Deputy  Assistant 
Administrator  for  Laboratories,  Office 
of  Oceanic  and  Atmospheric  Research 
John  Williams;  Director.  Office  of 
Technology  Commercialization 
(National  Institute  of  Standards  and 
Technology) 

Gregory  W.  Withee:  Deputy  Assistant 
Administrator,  National 
Environmental  Satellite,  Data  and 
Information  Service 
Sally  J.  Yozell:  Director,  Office  of 
Legislative  Affairs 
Dated:  August  24, 1994. 

D.  James  Baker, 

Under  Secretary  for  Oceans  and  Atmosphere. 
(FR  Doc.  94-21344  Filed  8-29-94;  8:45  ami 
BILLING  CODE  3510-12-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Armed  Forces  Epidemiological  Board 
Meeting 

AGENCY:  Department  of  the  Army,  DOD. 
ACTION:  Notice  of  open  meeting. 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act  (PL 
92-462),  announcement  is  made  of  the 
following  committee  meeting: 

Name  of  Committee:  Anned  Forces 
Epidemiological  Board. 

Date  of  Meeting:  06-07  October  1994. 

Time:  0800-1630. 

Place:  USAMRIID,  Fort  Detrick,  Maryland. 
Proposed  Agenda:  Service  preventive 
medicine  reports,  vaccine  usage  updates, 
accession  physical  standards.  Medical 
Follow-up  Agency. 

This  meeting  will  be  open  to  the  public  but 
limited  by  space  acoommodations.  Any 
interested  person  may  settend.  appear  before 
or  file  statements  with  the  committee  at  the 
time  and  in  the  manner  peimitted  by  the 
committee.  Interested  persons  wishing  to 
participate  should  advise  the  Executive 
Secretary,  AFEB,  Skyline  Six,  5109  Leesburg 
Pike,  Room  667,  Falls  Church,  VA  22041- 
3258. 

Kenneth  L.  Denton, 

Army  Federal  RegisterLiaison  Officer. 

[FR  Doc.  94-21322  Filed  8-29-94:  8:45  am] 
BILLING  CODE  371fr-4«-M 


International  Personal  Property 
Program— Proposed  Test 

AGENCY:  Military  Traffic  Management 
Command,  DOD. 

ACTION:  Notice -of  Proposed  Test  in  the 
International  Personal  Property 
Program. 

SUMMARY:  The  purpose  of  this  notice  is 
to  provide  advance  inlocmt^ion 
concerning  a  test  of  a  new  oode  of 
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service  to  move  international  household 
goods  (HHG)  shipments  under  the 
MTMC  international  through 
Government  Bill  of  Lading  Program 
(ITGBL).  MTMC  is  proposing  to  test  a 
new  code  of  service,  {Code  3),  for  ITGBL 
HHG  shipments  moving  between 
CONUS  and  Korea,  Japan,  and  Okinawa, 
effective  with  the  international  summer 
(IS95)  cycle,  1  April  1995.  Carrier  single 
factor  rate  (SFR)  submissions  for  Code  3 
service  will  include  all  charges  and  the 
performance  services  currently  in  the 
Code  4  rate  except  ocean  freight  charges. 
The  Military  Sealift  Command  (MSC) 
over-ocean  routing  rates  will  be  used  for 
the  ocean  segment.  The  terms, 
conditions,  and  rules,  contained  in  the 
International  Personal  Property  Rate 
Solicitation  will  apply.  Certain 
provisions  will  be  added  to  the  MTMC 
ITGBL  rate  solicitation  to  authorize  use 
of  the  MSC  ocean  rates  by  approved 
freight  forwarders  and  will  provide 
conditions  for  forwarder  participation. 
The  IS95  solicitation  is  scheduled  to  be 
distributed  to  industry  in  mid  October, 
to  be  effective  1  April  1995. 

DATES:  Comments  must  be  received 
September  29, 1994. 

ADDRESSES: 

1.  ITGBL  carrier /industry  comments 
should  be  mailed  to  Headquarters, 
Military  Traffic  Management  Command, 
ATTN;  Ms.  Shelly  Johnson,  MTOP-T- 
NP,  Room  621,  5611  Columbia  Pike, 

Falls  Church,  VA  22041-5050. 

2.  Ocean  ceurier  comments  should  be 
mailed  to  Commanding  Officer,  Military 
Sealift  Command,  Central  Technical 
Activity  Command,  ATTN:  Mr.  Doug 
Anderson,  N-10,  Washington,  DC 
20398-5100,  with  a  courtesy  copy  to 
HQMTMC. 

FOR  FURTHER  INFORMATION  CONTACT: 

1.  Ms.  Shelly  Johnson,  POC  for  the 
International  Personal  Property  Rate 
Solicitation,  (703)  756-2383. 

2.  Mr.  Doug  Anderson,  MSC,  POC  for 
the  MSC  Rate  Guide,  (202)  433-0415. 
SUPPLEMENTARY  INFORMATION:  MTMC 
proposes  testing  a  new  code  of  service 
(Code  3)  for  international  containerized 
HHG  shipments  moving  between 
CONUS  and  Korea,  Japan,  and  Okinawa. 
Department  of  Defense-approved  ITGBL 
carriers  having  Code  4  approval  to 
transport  HHG  shipments  to/from 
Korea,  Japan,  and  Okinawa,  will  be 
automatically,  unless  otherwise 
requested,  approved  to  participate  in  the 
test.  ITGBL  carrier  participation  and/or 
rate  submission,  is  optional.  The 
transportation  SFR  for  Code  3 
shipments  will  include  all  services  in 
Item  432  of  the  International  Personal 


Property  Rate  Solicitation  except  over¬ 
ocean  transportation  charges.  MSC  rates 
published  in  the  MSC  Container 
Agreement  and  Rate  Guide  will  be  used 
for  the  ocean  segment.  Code  3  service 
will  be  in  addition  to  the  other 
established  codes  of  service,  such  as 
Codes  4  and  5.  Movement  of  these 
shipments  will  be  predicted  on  the 
policy,  administrative  requirements, 
terms,  conditions,  and  rules,  contained 
in  the  International  Personal  Property 
Rate  Solicitation,  the  MSC  Container 
Agreement  and  Rate  Guide,  and  are 
subject  to  the  following  requirements. 

a.  Operational  Procedures 

Code  3  service  is  defined  as  the 
movement  of  HHG  in  Type  II  MTMC- 
approved  containers  whereby  a  carrier 
provides  origin  services,  linehaul 
service  from  origin  residence  to  a 
commercial  ocean  terminal,  ocean 
transportation  (using  MSC  negotiated 
rates  to  a  commercial  port  of  discharge), 
linehaul  to  the  destination  residence, 
and  destination  services. 

The  information  outlines  below 
applies  to  the  movement  of  Code  3 
shipments. 

1.  Authority  to  Use  MSC  Rates.  The 
MSC  Worldwide  Container  Agreement 
contains  authority  for  MTMC  approved 
ITGBL  carriers  to  use  MSC  negotiated 
ocean  rates.  Section  C-5  of  the 
Worldwide  Agreement  defines  the 
Government  as  the  U.S.  Government,  its 
agents,  and  contractors.  The  ocean 
carrier  is  obligated  in  accordance  with 
Sections  C— 4  and  C-6  of  the  MSC 
Worldwide  Container  Agreement  to 
transport  cargo  tendered  by  the 
Government.  The  ocean  carrier  will 
perform  services  in  accordance  with 
MSC  contracts  upon  proper  ordering  by 
an  authorized  ITBBL  carrier. 

2.  Ordering  Activity  Designation. 
MTMC,  as  the  Administrative 
Contracting  Officer  for  MSC  will 
designate  ITGBL  carriers  with  accepted 
Code  3  rates  on  file,  as  ordering 
activities  of  the  Government.  As  an 
ordering  activity  of  the  Government,  the 
ITGBL  carrier  will  have  authority  to 
book  containers  on  behalf  of  the 
Government  within  the  limits  of 
delegation  and  subject  to  Government 
oversight.  Ordering  activity  authority 
will  allow  the  ITGBL  carrier  to  utilize 
MSC  negotiated  rates.  The  ITGBL  carrier 
will  be  responsible  for  exercising  its 
administrative  authority  in  accordance 
with  the  delegation  authority  granted  by 
MTMC,  and  with  the  terms  and 
conditions  of  the  MSC  container 
agreement  with  oversight  by  MTMC. 
ITGBL  carriers  designated  as  ordering 
activities  of  the  Government  will  sign  an 
agreement  acknowledging  the  terms. 


conditions,  and  responsibilities, 
associated  with  the  delegated  authority. 

A  listing  reflecting  those  ITGBL  carriers 
designated  as  ordering  activities  of  the 
Government  will  be  provided  to  the 
MSC  ocean  carriers  prior  to  the  effective 
date  of  the  cycle. 

3.  Withdrawal  of  Ordering  Activity 
Authority.  MTMC  mayTavoke  the 
ordering  activity  authority  of  any  ITGBL 
carrier  who  fails  to  comply  with  the 
terms,  conditions,  and  responsibility 
associated  with  use  of  the  MSC 
negotiated  rates.  This  will  preclude  the 
ITGBL  carrier  from  further  participation 
in  Code  3  traffic  for  the  remainder  of  the 
solicitation  period  and  cycle.  Repetitive 
violations  of  ordering  activity  authority 
may  result  in  removal  of  the  ITGBL 
carrier  from  further  Code  3 
participation. 

4.  Ocean  Carrier  Cargo  Allocations.  In 
accordance  with  the  terms  and 
conditions  of  the  MSC  Container 
Agreement,  the  low  cost  ocean  carrier 
will  be  offered  75  percent  of  the 
available  cargo  on  a  given  route.  The 
remaining  25  percent  of  the  cargo  will 
be  offered  to  other  participating  ocean 
carriers.  All  Code  3  HHG  shipments, 
under  this  test  will  be  offered  initially 
to  the  low  cost  ocean  carrier  and 
included  in  the  75  percent  cargo 
allocations. 

5.  Ocean  Container  Bookings.  MTMC 
will  provide  port  information  and 
administrative  institutions  to  ITGBL 
carriers  and  adjust  such  instructions,  as 
required,  to  provide  for  compliance 
with  HHG  distribution  requirements. 
ITGBL  carriers  will  be  required  to 
adhere  to  these  instructions.  ITGBL 
carriers  will  offer  all  Code  3  shipments 
to  the  ocean  carrier  establishing  the 
lowest  MSC  rate  for  the  applicable  route 
unless  instructed  to  do  otherwise  by 
MTMC.  If  the  shipments  are  declined  by 
low  cost  ocean  carrier,  a  nonavailability 
statement  will  be  issued  by  the  ocean 
carrier  and  required  to  accompany  the 
ITGBL  carriers  billing  to  the  appropriate 
Defense  Finance  and  Accounting  Office. 

6.  Container  Utilization.  ITGBL 
carriers  participating  in  Code  3  traffic 
will  be  required  to  optimize  ocean 
container  utilization.  Imposition  of 
utilization  factors  are  necessary  to 
incentivize  optimal  loading  of 
containers  since  MSC  rates  are  based  on 
rates  per  measurement  ton  utilizing  100 
percent  of  the  inside  cubic  capacity  of 
the  container  regardless  of  the  actual  of 
HHGs  loaded  in  the  container.  (See 
paragraph  a.  10.(b)). 

7.  Coloading.  To  permit  carriers 
ability  to  continue  traditionally 
accepted  commercial  coloading 
practices,  carriers  may  coload  Code  3 
shipments.  Code  3  shipments  may  only 


44710 


Federal  Register  /  Vol.  59,  No.  167  /  Tuesday,  August  30,  1994  /  Notices 


be  coloaded  in  ocean  containers  with 
Code  3  shipments.  The  ITGBL  carrier’s 
Ordering  Activity  will  be  revoked  if  it 
is  found  that  Co^  3  and  Non-Code  3 
shipments  are  coloaded. 

8.  Payment  of  Ocean  Charges,  The 
ITGBL  carrier  who  orders  services  from 
the  ocean  carrier  on  behalf  of  the 
Government  is  responsible  for  payment 
of  MSC  ocean  rates  to  the  ocean  carrier. 
Ocean  freight  charges  shall  be  earned  by 
the  MSC  ocean  carrier  upon  delivery  of 
the  shipment  to  the  destination  named 
in  the  shipping  wder  in  accordance 
with  MSC’s  agreements  and  rate  guides. 
Payment  by  the  ITGBL  carrier  shall  be 
made  within  30  days  after  receipt  of  a 
proper  invoice  from  the  MSC  ocean 
carrier  of  evidence  of  delivery 
whichever  occurs  later.  ITGBL  carriers 
will  be  reimbursed  for  over-ocean 
movement  costs  for  Code  3  shipments 
tendered  to  the  low  cost  ocean  carrier  or 
when  a  nonavailability  statement  is 
provided  by  the  low  cost  ocean  carrier 
indicating  the  shipment  was  refused. 

9.  Failure  to  Pay  Ocean  Carrier.  In 
accordance  with  the  terms  and 
conditions  of  the  MSC  Container 
Agreement,  the  Government  is 
responsible  for  payment  of  ocean 
charges  if  the  ITGBL  carrier  fails  to  pay 
the  MSC  ocean  carrier.  MSC  will 
maintain  a  reserve  fund  for  use  in 
paying  the  ocean  carrier.  MTMC  will 
initiate  set-off  action  against  ITGBL 
carriers  for  ocean  charges,  applicable 
interest,  and  any  other  costs  incurred  for 
nonpayment  of  ocean  charges. 
Designation  of  ordering  activity 
authority  will  be  revoked,  and  the 
ITGBL  carrier  will  be  precluded  from 
further  participation  in  Code  3  traffic. 

10.  R&mbursement  of  Ocean 
Charges. — (a)  The  ITGBL  carrier  will  be 
reimbursed  for  its  pro  rata  share  of  the 
average  ocean  charges  incurred  by  the 
use  of  MSC's  contract  carriers  based  on 
the  net  hundredweight  of  the  HHG 
shipment  The  ITGBL  carrier  will  be 
paid  that  portion  of  the  average  ocean 
charges  in  accordance  with  the 
procedures  set  forth  in  paragraph 

a.lO.fb). 

(b)  The  rrC^L  carrier  will  be  paid  its 
pro  rata  share  of  the  average  ocean 
charges  incurred  under  Code  3 
shipments  based  on  multiplying  the  net 
hundredweight  of  the  HHG  shipment 
shipped  with  the  ITGBL  carrier  against 
an  MSC  determined  ocean  rate  factor. 
The  MSC  ocean  rate  factor  is  based  on 
dividing  MSC’s  total  ocean  charges  for 
the  movement  of  a  standard  40'  by  8'  by 
8'6"  dry  ocean  (xmtainer  (40'  standard 
container)  general  cargo  over  a 
speciftc  traffic  <^aimel  by  the  average 
amount  of  net  hundredweight  of  HHG 
'caigo  that  can  be  loaded  into  that  size 


container.  The  average  net 
hundredweight  of  HHG  cargo  that  can 
be  loaded  into  a  40'  standard  container 
is  calculated  to  be  130.41.  That  130.41 
net  hundredweight  is  calculated  by 
using  a  load  factor  of  10  average  size 
Type  II  containers  (152A)  in  a  40 
standard  container.  At  189  cubic  feet 
each,  these  10  average  Type  II 
contmners  will  hold  13,041  reduced  to 
a  hundredweight  factor,  divided  into  the 
MSC  calculate  per  40'  standard 
container  rate  for  a  given  movement 
shall  be  the  applicable  ocean  freight 
reimbursement  factor.  This  MSC  ocean 
rate  factor  is  then  multiplied  against  the 
net  hundredweight  of  the  ITGBL 
.carrier’s  shipment  over  that  channel  and 
the  ITGBL  carrier  is  paid  the  resulting 
amount.  'The  predetermined  ocean 
freight  reimbursement  fector  for  each 
Code  3  chann^  shall  be  computed  by 
MSC  and  provided  to  the  applicable 
paying  office. 

(c)  'The  ITGBL  carrier  will  bill  the 
appropriate  finance  and  accounting 
office  responsible  for  payment  of 
transportation  charges  for  Code  3 
shipments.  Over-ocean  charges  will  be 
identified  as  a  separate  line  item  charge 
on  the  public  Voucher  for 
Transportation  Charges,  SF— 1113.  An 
MSC  Over-Ocean  Charge  Item  will  be 
included  in  Chapter  V  of  the 
International  Personal  Property  Rate 
Solicitation.  This  item  number  must  be 
reflected  on  the  SF-1113  with  the  over- 
ocean  charge.  Ail  billings  must  be 
supported  by  appropriate  documents 
identified  in  the  Tender  of  Service, 
Figure  A^,  of  the  Personal  Prop>erty 
Traffic  Management  Regulation  (PTMR), 
DOD  4500.34R,  with  the  following 
exceptions;  the  shipping  order  must  be 
submitted  in  lieu  of  billing  document 
number  8,  commercial  ocean  bill  of 
lading,  and  a  copy  of  the  nonavailability 
statement  must  be  submitted,  in  order  to 
justify  payment,  for  those  instances 
where  die  low  MSC  ocean  carrier 
refused  the  shipment. 

1 1 .  Reporting  Requirements.  For  the 
period  of  the  rate  cycle  (1  Apr  95-30 
Sept  95),  ITGBL  carriers  participating  in 
the  movement  of  Code  3  shipments 
must  provide  monthly  summary  reports 
to  MTMC  ADCSCB’S-Quality.  This 
information  will  be  used  to  monitor 
payment  activity  to  ocean  carriers  and 
test  results.  Code  3  ^pments  must 
appear  on  a  monthly  summary  report  no 
later  than  60  days  following  the 
required  delivery  date.  The  report  will 
list  the  personal  property  Government 
Bill  of  Ladii^  numb^  (PPGBLs), 
coloading  and  container  utilization 
information.  Supporting  documentation 
that  must  be  suWftted  with  the 
summary  report  includes  shipping 


orders  for  the  referenced  PPGBLs,  a 
certification  indicating  the  ocean 
charges  were  paid,  and  a  nonavailability 
settlement,  if  other  than  the  low  cost 
ocean  carrier  was  used.  Specific 
information  and  format  requirements  for 
the  summary  report  will  be  provided 
with  the  IS95  solicitation. 

b.  Rate  Submission  Requirements 
The  rate  filing  instructions  contained 
in  Chapter  19  of  the  International 
Personal  Property  Rate  Solicitation  will 
apply  for  Code  3  rate  submissions.  The 
following  information  for  Code  3  rate 
submissions  applies. 

Code  3  rates  will  be  designated  as 
Class  2.  All  procedures  in  Chapter  19 
governing  Class  2  initial  filing  (I/F),  and 
me-too  (M/T)  rate  submissions  will 
apply  for  Code  3.  Code  3  rates  will  be 
submitted  on  magnetic  tapes,  prepared 
in  accordance  with  the  established 
instructions  and  formats  prescribed  in 
Appendix  19A  of  Chapter  19. 
Submissions  must  be  in  accordance 
with  the  filing  schedule  provided  with 
the  applicable  rate  solicitation  letter. 

The  jmsition  number  indicated  for  Code 
3  on  the  ground  specification  formats 
contained  in  Appendix  19A  will  apply. 

The  administrative  high  rate  usm  in 
the  I/F  for  Code  3  will  be  $250.  The 
maximum  M/T  filing  criteria  for  Code  3 
will  be  the  low  rate  plus  $50.  Code  3 
rates  which  exceed  the  maximum  filing 
criteria  will  be  removed.  Code  3  rates 
will  be  listed  in  the  accepted  rate 
certifications  and  error  listings.  Mistake 
in  rate  filing  procedures  for  Class  2  rates 
as  specified  in  Item  1908  of  Chapter  19 
apply.  Records  rejected  during  the  I/F  or 
M/T  due  to  cm  error  will  have  a  rejection 
code  indicated.  The  error  description 
codes  contained  in  Item  1916  will 
apply.  Code  3  rates  will  be  listed  on  the 
accepted  rate  certifications  and  error 
listing.  Carriers  are  responsible  for 
reviewing  and  certifying  the  accuracy 
and  completeness  of  rates  listed  on  their 
transaction  printout. 

Accepted  Code  3  rates  will  remain  in 
effect  for  the  first  2  months  of  the  rate 
cycle.  Ceuriers  may  cancel  accepted 
Code  3  rates  in  accordance  with  the 
designated  cancellation  filing  dates  and 
effective  dates  annoimced  in  the  rate 
filing  schedule.  Carriers  canceling  rates 
will  receive  a  copy  of  the  accepted  and 
rejected  rate  cancellation  listing.  The 
error  codes  for  rejected  cancellations  are 
outlined  in  Item  1919. 

c.  Traffic  Distribution 

Code  3  shipments  will  be  distributed 
in  accordance  with  procedures  set  forth 
for  Class  2  rate  channels  as  specified  in 
Chapter  17  of  the  International  Personal 
Prop>erty  Rate  Solicitation.  The 
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designated  percentage  of  traffic  offered 
to  the  low  rate  setter  on  any  given 
channel  will  be  based  on  the 
percentages  reflected  in  the  HHG 
tonnage  estimates  distributed  with  the 
applicable  solicitation. 

d.  Transit  Times 

The  Code  4  transit  times  published  in 
the  PPTMR,  DOD  4500.34R,  will  apply 
for  Code  3  shipments  tendered  during 
the  test  period. 

e.  Liability 

The  ITGBL  carrier  liability  for  Code  3 
shipments  will  be  $1.80  per  pound  per 
article.  The  terms,  conditions,  and  rules, 
contained  in  Item  410  of  the  solicitation 
will  apply.  None  of  the  memoranda  of 
agreement  in  effect  with  the  carrier 
industry  will  be  abrogated  by  the  use  of 
MSC  rates.  The  Military  Claims  Services 
will  assert  demands  against  forwarders 
for  loss  and/or  damage  based  on  claims 
filed  against  the  Government  by  the 
service  member.  The  ITGBL  carrier  will 
act  as  the  Government’s  claims  agent 
against  the  ocean  carrier  in  those  cases 
where  the  forwarder  can  prove  the 
ocean  carrier  was  at  fault.  In  the  absence 
of  a  resolution  of  a  claim,  the  ITGBL 
carrier  and  the  MSC  ocean  carrier  shall 
have  the  right  of  recourse  to  the  MSC 
procurement  contracting  officer  (CO) 
under  the  contracts  Dispute  Clause.  In 
the  event  of  such  a  disputed  claim  by 
the  ITGBL  carrier  against  the  ocean 
carrier,  the  ITGBL  carrier  shall  provide 
ail  necessary  documentation  to  support 
the  Government’s  claim  against  the 
ocean  carrier.  The  procurement 
contracting  officer  will  then  issue  a  CO’s 
final  decision  determining  the  extent  to 
which  a  valid  claim  has  been 
established.  If  the  CO’s  final  decision 
determines  the  Government  has  an 
affirmative  claim  against  the  ocean 
carrier,  MSC  will  assign  its  rights  to 
assert  an  action  against  the  MSC  ocean 
carrier  for  loss  and/or  damage  to  Code 
3  shipments,  under  the  Shipping  and 
Container  Agreements,  to  the  ITGBL 
carrier  subject  to  the  right  of  the 
Attorney  General  to  supervise  and 
control  litigation  directly  involving  the 
U.S. 

f.  Total  Quality  Assurance  Plan  (TQAP) 

The  standards  of  service  and 
procedures  contained  in  TQAP,  or  latest 
changes  thereto  apply  to  Code  3 
shipments. 

Kenneth  L.  Denton, 

Army  Federal  Register  Liaison  Officer. 

[FR  Doc.  94-21321  Piled  8-29-94;  8:45  am) 
BILLING  CODE  371fr-48-M 


Corps  of  Engineers 

Intent  to  Prepare  Draft  Restoration 
Plan  and  Programmatic  Environmental 
Impact  Statement,  Commencement 
Bay  Restoration  Plan,  Pierce  County, 
WA 

AGENCY:  U.S.  Army  Corps  of  Engineers, 
DOD. 

JOINT  LEAD  AGENCIES:  National  Oceanic 
and  Atmospheric  Administration  (U.S. 
IDepartment  of  Commerce),  Fish  and 
Wildlife  Service  (U.S.  Department  of  the 
Interior). 

ACTION:  Notice  of  Intent. 


summary:  Pursuant  to  Section  102(2)(c) 
of  the  National  Environmental  Policy 
Act,  42  U.S.C.  4321-4370d  (NEPA),  the 
National  Oceanic  and  Atmospheric 
Administration  (NOAA)  and  the  U.S. 

Fish  and  Wildlife  Service  (Service) 
announce  their  intent  to  prepare  a  draft 
Restoration  Plein  (RP)  and  a 
Programmatic  Environmental  Impact 
Statement  (EIS)  for  the  Commencement 
Bay  Natural  Resource  Damage 
Assessment  (CB/NRDA).  NOAA  and  the 
Service  will  be  joint  lead  agencies  for 
this  RP/EIS. 

DATES:  The  lead  and  cooperating 
agencies  and  tribes  invite  and  encourage 
agencies  and  the  public  to  provide 
written  conunents  on  the  proposed  RP/ 
EIS  throughout  the  scoping  process  to 
ensure  that  all  relevant  environmental 
issues  are  considered.  Persons  or 
organizations  vrishing  to  submit  scoping 
comments  should  do  so  not  later  than 
October  14, 1994. 

ADDRESSES:  Written  comments  on  the 
scope  of  the  RP/EIS,  questions  about  the 
RP/EIS,  requests  for  inclusion  on  the 
RP/EIS  mailing  list  and  requests  for 
copies  of  any  documents  associated 
vrith  the  draift  RP/EIS  should  be  directed 
to;  Commencement  Bay  EIS,  CTINPS- 
EN-PL-ER,  U.S.  Army  Corps  of 
Engineers,  P.O.  Box  3755,  Seattle, 
Washington,  98124-2255,  ATTN: 

Patrick  Cagney. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  Cagney,  Seattle  District,  U.S. 
Army  Corps  of  Engineers,  telephone 
(206)  764-3642;  telefax:  (206)764-4470. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  CB/NRDA  is  being  conducted  by 
Federal  and  State  agencies  and  tribal 
governments  identified  as  Natmal 
Resource  Trustees  for  the 
Commencement  Bay  environment 
pursuant  to  the  Comprehensive 
Environmental  Response,  Compensation 
and  Liability  Act,  42  U.S.C  9601,  et  seq. 
(CERCLA),  the  Oil  Pollution  Act  of 


1990,  33  U.S.C  2701-2761  (OP A),  and 
other  applicable  law.  The  Trustees  vrill 
be  developing  a  RP/EIS  to  help  guide 
restoration  actions  associated  with  the 
CB/NRDA.  The  RP/EIS  will  develop  a 
set  of  preferred  restoration  alternatives 
and  a  restoration  management  plan  and 
will  evaluate  the  environmental  impacts 
of  the  proposed  plan.  The  Programmatic 
EIS  will  also  incorporate  and  build 
upon  existing  information  developed  in 
the  Conunencement  Bay  Cumulative 
Impact  Study  (CG/QS)  (published  6/93) 
and  information  and  policies  developed 
through  the  CB/NRDA  restoration 
planning  process.  While  this  RP/EIS 
will  be  a  document  prepared  under 
NEPA  guidelines,  it  is  anticipated  that 
the  RP/EIS  will  also  meet  the 
requirements  of  the  Washington  State 
Environmental  Policy  Act,  ^apter 
43.21CRCW(SEPA). 

The  goal  of  the  RP/EIS  is  to  develop 
a  restoration  management  plan  that  will 
benefit  the  natural  resources  of 
Commencement  Bay  that  have  been 
injured  as  a  result  of  the  release  of 
hazardous  substances  or  the  discharge 
of  oil.  There  are  two  objectives 
associated  with  this  go^  that  will  help 
address  the  injured  trust  resources.  The 
first  is  to  provide  within  the  immediate 
Commencement  Bay  environment  a 
diversity  of  sustainable  habitat  types 
using  a  landscape  perspective  to 
dire^y  benefit  the  injured  resources. 

The  second  objective,  within  the  larger 
study  area,  is  to  provide  additional 
alternative  resource  and  habitat 
restoration  or  replacement 
opportunities,  or  to  acquire  the 
equivalent  of  the  affected  resources  or 
habitats  for  those  injured  resources  that 
will  require  additional  efforts  to  achieve 
or  promote  restoration.  Because  the 
planning,  selection,  design, 
construction,  monitoring  and  funding  of 
specific  restoration  measures  will 
unfold  over  a  period  of  many  years,  a 
tiered  EIS  process  has  been  selected  for 
environmental  compliance. 

Alternatives 

A  preliminary  list  of  alternatives  is 
being  developed  and  will  be  described 
in  initial  scoping  documents  sent  to  all 
agencies,  organizations,  and  individuals 
on  the  RP/EIS  mailing  list,  along  with  a 
listing  of  significant  issues  identified  by 
agencies  and  public  comment.  The 
scoping  document  will  include  a  brief 
discussion  regarding  the  basis  for  the 
study,  information  concerning  the 
alternative  areas  evaluated  for 
restoration,  restoration  alternative 
strategies,  and  the  programmatic  nature 
of  the  study  at  each  of  the  alternative 
areas.  This  information  would  be 
supplemented  with  graphics  delineating 
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the  areas  of  interest  and  alternative 
configurations. 

EIS  Content 

The  draft  RP/EIS  will  document 
restoration  planning  at  a  programmatic 
level  consistent  wi£h  the  results  of 
scoping.  Restoration  planning  will  focus 
upon  the  “key  resources”  identified 
through  the  CG/NRDA  process  as  having 
been  injured  due  to  releases  of 
hazardous  substances  or  discharges  of 
oil.  Beginning  with  the  information 
developed  through  the  CB/NRDA 
restoration  planning  process  and  the 
CB/CIS,  the  draft  RP/EIS  will  identify 
habitat  types  and  functions  significant 
for  important  life  stages  of  one  or  more 
groups  of  key  resources  or  of 
representative  individual  key  resource 
species. 

The  RP/EIS  will  effectively  serve  as  a 
menu  of  restoration  alternatives  to 
function  as  a  firamework  for  managing 
the  Commencement  Bay  NRDA 
Restoration  Program. 

The  Alternative  section  will  be  based 
on  the  following; 

— Alternatives  (includes  discussion  and 
establishment  of  the  baseline 
condition,  and  not  action). 

— ^Types  of  restoration. 

— Alternative  sites  (characteristics/ 
constraints). 

— Alternative  restoration  scenarios 
(putting  alternative  types  together 
with  alternative  sites). 

The  RP/EIS  will  also  include  other 
elements  and  address  other  concerns  as 
needed  to  complete  a  fully  responsive 
NEPA  and  SEPA  document.  The  format 
recommended  by  CEQ  regulations  (40 
CFR  1502.10  et  seq:  and  SEPA  Rules 
(WAC  197-11-430)  will  be  followed  as 
appropriate. 

Cooperating  Agencies 
Several  agencies  have  been  identified 
as  cooperating  agencies.  They  are:  The 
Puyallup  Tribe  of  Indians,  the 
Muckleshoot  Indian  Tribe,  the 
Washington  Department  of  Ecology,  the 
U.S.  Army  Corps  of  Engineers,  and  the 
Environmental  Protection  Agency.  The 
Seattle  District  Corps  of  Engineers  has 
been  designated  by  the  lead  agencies  as 
the  primary  agent  for  preparing  the  RP/ 
EIS. 

Study  Area 

The  study  area  for  the  RP/EIS 
includes  Commencement  Bay  (that 
portion  of  Puget  Soimd  enclosed  within 
a  line  extending  from  Brown’s  Point  to 
Point  Defiance);  the  watershed  of 
Commencement  Bay  and  its  main 
tributeuies  (the  Puyedlup/Carbon  River, 
the  White  River,  Hylebos  Creek,  Wapato 
Creek,  Puget  Creek);  and  Puget  Sound 


coastal  areas  adjacent  to 
Commencement  Bay  (southern  Vashon 
and  Maiury  Islands,  Dumas  Bay).  Within 
the  study  area,  the  RP/EIS  will  focus  on 
those  areas  that  serve  as  habitat  for  or 
otherwise  support  the  natural  resources 
of  Commencement  Bay  potentially 
injured  as  a  result  of  releases  of 
CERCLA  hazardous  substances  and 
discharges  of  oil. 

Request  for  Comments 

Your  views  as  to  the  scope  and 
content  of  the  environmental 
information  needed  for  the  RP/EIS  are 
important  to  the  preparation  of  the 
study  report.  To  be  most  helpful,  the 
scoping  comments  should  clearly 
describe  specific  environmental  issues 
or  topics  which  the  commenter  believes 
the  document  should  address.  This 
Notice  of  Intent  will  be  mailed  to 
Federal,  state,  and  local  agencies, 
organizations,  groups  and  individuals 
identified  during  the  CB/NRDA  process. 

Scoping  meetings  will  be  scheduled 
to  provide  the  public  with  an 
opportunity  to  engage  in  discussions 
regarding  the  RP/EIS.  The  times  and 
locations  of  the  scoping  meetings  will 
be  announced  at  a  later  date.  Notices 
will  be  sent  to  all  agencies, 
organizations,  and  individuals  on  the 
RP/EIS  mailing  list. 

The  lead  agencies  expect  to  complete 
preparation  of  the  draft  RP/EIS  and  have 
review  copies  of  it  available  by  March 
1995. 

Kenneth  L.  Denton, 

Army  Federal  Register  Liaison  Officer. 

(FR  Doc.  94-21320  Filed  8-29-94;  8:45  am) 
BILLING  CODE  3710-92-M 


DEPARTMENT  OF  EDUCATION 

Office  of  Postsecondary  Education; 
Federal  Perkins  Loan  Program 
Expanded  Lending  Option 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  deadline  for 
submission  of  institutional  agreement 
for  participation. 

SUMMARY:  This  notice  establishes  the 
deadline  for  submission  of  the 
“Institutional  Agreement  For 
Participation  In  the  Federal  Perkins 
Loan  Program  Expanded  Lending 
Option  (ELO)”  (ELO  Participation 
Agreement)  by  those  eligible  institutions 
that  elect  to  participate  in  the  Federal 
Perkins  Loan  Program  ELO  in  the  1994- 
95  award  year  (the  period  firom  July  1, 
1994  through  June  30, 1995). 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Perkins  Loan  Program  provides 
low-interest  loans  to  financially  needy 


students  attending  institutions  of  higher 
education  to  help  them  pay  their 
educational  costs.  The  ELO  is  available 
for  the  1994-95  award  year  for 
institutions  of  higher  education  that 
participate  in  the  Federal  Perkins  Loan 
Program. 

To  be  eligible  to  participate  in  the 
Federal  Perkins  Loan  Program  ELO  for 
1994-95,  an  institution  must  have  a 
Federal  Perkins  Loan  cohort  default  rate 
of  15  percent  or  less  as  of  June  30, 1993, 
and  must  have  participated  in  the 
Federal  Perkins  Loan  Program  for  the 
two  previous  award  years  (1992-93  and 
1993-94).  In  addition,  an  institution 
must  enter  into  a  special  ELO 
participation  agreement  with  the 
Secretary.  An  institution  that  elects  to 
participate  in  the  ELO  must  complete, 
sign,  date  and  submit  the  ELO 
Participation  Agreement  by  the  closing 
date  to  obtain  approval. 

Institutions  that  become  Federal 
Perkins  Loan  Program  ELO  participants 
will  be  required  to  increase  the 
Institutional  Capital  Contribution  (ICC) 
to  at  least  a  dolleur-for-dollar  match  with 
any  portion  of  the  1994-95  award  yesir 
Federal  Capital  Contribution  (FCC) 
received.  Only  new  FCC  received  on  or 
after  July  1. 1994,  would  be  matched  at 
the  increased  rate.  Institutions  would 
not  match  funds  received  prior  to  July 
1, 1994,  at  the  higher  rate.  Institutions 
receiving  no  new  FCC  for  the  1994-95 
award  year  may  still  elect  to  participate 
in  the  Federal  Perkins  Loan  Program 
ELO. 

Institutions  that  become  Federal 
Perkins  Loan  Program  ELO  participants 
may  make  loans  to  eligible  students  at 
higher  maximum  annual  and  aggregate 
limits  than  is  the  case  with 
nonparticipating  institutions.  ELO 
participating  institutions  that  do  not 
ultimately  make  any  loans  at  the  higher 
ELO  levms  for  the  1994-95  award  year 
must  still  honor  the  ELO  Participation 
Agreement  to  deposit  in  the  Federal 
Perkins  Loan  Program  Fund  an  ICC  at 
least  equal  to  the  1994-95  award  year 
FCC  deposited  into  the  Fund.  All  other 
administrative  procedures  would 
remain  the  same  as  for  institutions  not 
participating  in  the  Federal  Perkins 
Loan  Program  ELO. 

Closing  Date  for  Transmittal  of  ELO 
Participation  Agreement:  To  ensure 
participation  in  the  Federal  Perkins 
Loan  Program  ELO  in  the  1994-95 
award  year,  an  eligible  institution  that 
elects  to  participate,  must  submit  its 
ELO  Participation  Agreement  by 
September  29, 1994. 

ELO  Participation  Agreement 
Delivered  By  Mail:  An  ELO  Participation 
Agreement  delivered  by  mail  must  be 
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addressed  to  the  U.S.  Department  of 
Education,  Office  of  Student  Financial 
Assistance,  Campus-Based  Programs, 
Financial  Management  Division,  400 
Maryland  Avenue,  S.W.,  Room  4621, 
Regional  Office  Building  3,  Washington, 
D.C.  20202-5452. 

An  institution  must  show  proof  of 
mailing  its  ELO  Participation  Agreement 
by  the  closing  date.  Proof  of  mailing 
consists  of  one  of  the  following:  (1)  A 
legible  mail  receipt  with  the  date  of 
mailing  stamped  by  the  U.S.  Postal 
Service,  (2)  a  legibly  dated  U.S.  Postal 
Service  postmark,  (3)  a  dated  shipping 
label,  invoice,  or  receipt  from  a 
commercial  carrier,  or  (4)  any  other 
proof  of  mailing  acceptable  to  the  U.S. 
Secretary  of  Education. 

If  an  ELO  Participation  Agreement  is 
sent  through  the  U.S.  Postal  Service,  the 
Secretary  does  not  accept  either  of  the 
following  as  proof  of  mailing;  (1)  A 
private  metered  postmark,  or  (2)  a  mail 
receipt  that  is  not  dated  by  the  U.S. 
Postal  Service.  An  institution  should 
note  that  the  U.S.  Postal  Service  does 
not  uniformly  provide  a  dated  postmark. 
Before  relying  on  this  method,  an 
institution  should  check  with  its  local 
post  office.  An  institution  is  encouraged 
to  use  certified  or  at  least  first-class 
mail. 

ELO  Participation  Agreement 
Delivered  by  Hand  and  Commercial 
Delivery  Services:  An  ELO  Participation 
Agreement  delivered  by  hand  must  be 
delivered  to  the  U.S.  Department  of 
Education,  Office  of  Student  Financial 
Assistance,  Campus-Based  Programs, 
Financial  Management  Division,  7th 
and  D  Streets,  S.W.,  Room  4621, 
Regional  Office  Building  3,  Washington, 
D.C. 

Hand-delivered  ELO  Participation 
Agreements  will  be  accepted  between  8 
a.m.  and  4:30  p.m.  daily  (Eastern 
Daylight  Time),  except  Saturdays, 
Sundays,  and  Federal  holidays.  An  ELO 
Participation  Agreement  that  is  hand- 
delivered  will  not  be  accepted  after  4:30 
p.m.  on  the  closing  date. 

Applicable  Regulations:  The 
following  regulations’Hl^ly  to  this 
program: 

Student  Assistance  General  Provisions, 
34  CFR  Part  663. 

Federal  Perkins  Loan  Program,  34  CFR 
Part  674. 

Federal  Work-Study  Program,  34  CFR 
Part  675. 

Federal  Supplemental  Educational 
Opportunity  Grant  Program,  34  CFR 
Part  676. 

Institutional  Eligibility  Under  the 
Higher  Education  Act  of  1965,  as 
amended,  34  CFR  part  600. 

Federal  Family  Educational  Loan 
Program,  34  CFR  682. 


New  Restrictions  on  Lobbying,  34  CFR 
part  82. 

Govemraentwide  Debarment  and 
Suspension  (Nonprocurement)  and 
Govemmentwide  Requirements  for 
Drug-Free  Workplace  (Grants),  34  CFR 
part  85. 

FOR  FURTHER  iNFORMATION  CONTACT:  For 
information  concerning  ELO 
Participation  Agreement  submissions, 
contact  Robert  Coates,  Director  Campus- 
Based  Programs,  Financial  Management 
Division,  Office  of  Postsecondary 
Education,  400  Maryland  Avenue,  S.W., 
(Room  4621,  ROB-3),  Washington,  D.C 
20202-5452.  Telephone:  202-708-1664. 

For  technical  assistance  concerning 
the  Federal  Perkins  Loan  Program  ELO, 
contact  Susan  Morgan,  Chief,  Campus- 
Based  Loan  Programs  Section,  Division 
of  Policy  Development,  Student 
Financial  Assistance  Programs,  Office  of 
Postsecondary  Education,  U.S. 
Department  of  Education,  Telephone: 
202-708-8242  or  Sylvia  R  Ross, 
Program  Specialist,  Telephone:  202- 
708-8242.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 

Dated;  August  24, 1994. 

David  A.  Longanecker, 

Assistant  Secretary  for  Postsecondary 
Education. 

(Catalog  of  Federal  Domestic  Assistance 
Numbers:  84.038,  Federal  Perkins  Loan 
Program) 

(FR  Doc.  94-21307  Filed  8-29-94;  8:45  ami 
BILLING  CODE  4000-01-P 


Office  of  Vocational  and  Adult 
Education 

Intent  to  Repay  to  the  Idaho  State 
Division  of  Vocational  Education 
Funds  Recovered  As  A  Result  of  A 
Final  Audit  Determination 

AGENCY:  Department  of  Education 
ACTION:  Notice  of  intent  to  award 
grantback  funds. 

SUMMARY:  Under  section  456  of  the 
General  Education  Provisions  Act 
(GEPA),  20  U.S.C.  1234e  (1982)  (in 
effect  in  August  of  1988  when  the  final 
audit  determination  was  received  by  the 
auditee),  the  Secretary  of  Education 
(Secretary)  intends  to  repay  to  the  Idaho 
State  Division  of  Vocational  Education 
(Idaho),  under  a  grantback  arrangement, 
an  amount  equal  to  75  percent  of  the 
principal  amount  of  funds  recovered  by 
the  U.S.  Department  of  Education 
(Department)  as  a  result  of  the  final 
audit  determination  in  this  matter.  The 


Department’s  recovery  of  funds 
followed  a  settlement  reached  between 
the  parties  under  which  Idaho  refunded 
a  total  of  $115,000  in  principal  to  the 
Department  in  full  resolution  of  the 
Department’s  final  audit  determination. 
This  notice  describes  Idaho’s  plan  for 
the  use  of  the  repaid  funds  and  the 
terms  and  conditions  under  which  the 
Secretary  intends  to  make  those  funds 
available.  This  notice  invites  comments 
on  the  proposed  grantback. 

OATES:  All  comments  must  be  received 
on  or  before  September  29, 1994. 
ADDRESSES:  All  written  comments 
should  be  addressed  to  Dr.  Marcel  R. 
DuVall,  Chief,  Finance  Branch,  EHvision 
of  Vocational-Technical  Education, 
Office  of  Vocational  and  Adult 
Education,  U.S.  Department  of 
Education,  600  Independence  Avenue 
S.W.,  (Mary  E.  Switzer  Building,  room 
4320,  MS-7324),  Washington,  D.C. 
20202. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Marcel  R.  DuVall,  (202)  205-9502. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8239 
between  8  a.m.  and  8  p.m..  Eastern  time. 
Monday  through  Friday. 

SUPPLEMENTARY  INFORMATION 
A.  Background 

Under  a  settlement  agreement 
between  the  Department  and  Idaho,  the 
Department  recovered  $115,000  from 
Idcdio  in  full  resolution  of  all  claims 
arising  from  an  audit  of  Idaho’s  State 
Division  of  Vocational  Education, 
covering  fiscal  years  (FYs)  1983  through 
1985. 

The  Department’s  original  claim  of 
$376,538  was  contained  in  a  final  letter 
of  determination  issued  by  the  Assistant 
Secretary  for  Vocational  and  Adult 
Education  on  August  8, 1988.  The  claim 
arose  from  findings  related  to  Idaho’s 
administration  of  its  vocational 
education  program  under  provisions  of 
the  Vocational  Education  Act  of  1963, 

20  U.S.C.  2301,  ef  seq.  (1982)  (VEA).  In 
the  August  8, 1991  letter,  the  Assistant 
Secretary  determined  that  Idaho  had 
violated  the  prohibition  against 
supplanting  State  and  local  funds  with 
Federal  funds  awarded  under  the  V'E.A. 
The  supplanting  prohibition  was 
contained  in  section  106(a)(6)  of  the 
VEA  (20  U.S.C.  2306  {a){6))(1982),  in 
effect  at  the  time.  The  Assistant 
Secretary  had  also  determined  that 
Idaho  had  improperly  awarded 
vocational  education  funds  to  local 
educational  agencies  (LEAs)  that  failed 
to  meet  the  maintenance  of  effort  (MOE) 
retjuirement  in  section  111(b)(1)  of  the 
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VEA  (20  U.S.C.  2311(b)(l))(1982),  in 
effect  at  that  time. 

In  responding  to  these  findings,  Idaho 
asserted  that  the  MOE  violations 
resulted  when  it  misinterpreted  the 
VEA’s  MOE  requirements,  using  the 
wrong  years  when  calculating  MOE  for 
compliance  purposes.  Idaho  further 
asserted  that  the  supplanting  violations 
resulted  from  Idaho’s  attempts  to 
mitigate  potential  maintenance  of  effort 
problems  at  the  local  level.  The  VEA 
requirements  relating  to  local 
maintenance  of  effort,  which  were 
among  the  primary  subjects  of  the 
August  8, 1988  final  letter  of 
determination  issued  to  Idaho,  are  no 
longer  in  effect.  Under  the  current 
program  authority,  the  Carl  D.  Perkins 
Vocational  and  Applied  Technology 
Education  Act  (Perkins  II),  local 
educational  agencies  (LEAs)  are  not 
required  to  maintain  local  effort  (20 
U.S.C.  2463(a). 

The  settlement  negotiations  that 
followed  Idaho’s  appeal  of  the  Assistant 
Secretary’s  August  8, 1988 
determination  in  this  matter  culminated 
in  a  settlement  agreement  in  which 
Idaho  agreed  to  repay  $115,000  to  the 
Department.  The  settlement  agreement 
was  executed  on  September  29, 1991. 

On  December  11, 1991,  the  Department 
received  full  payment  from  Id^o  in  the 
amount  of  $115,000. 

B.  Authority  for  Awarding  a  Grantback 

Section  456(a)  of  GEPA,  20  U.S.C. 
1234e(a),  the  authority  applicable  to  this 
grantback  request,  provides  that 
whenever  the  Secretary  has  recovered 
funds  following  a  final  audit 
determination  with  respect  to  any 
applicable  program,  the  Secretary  may 
consider  those  funds  to  be  additional 
funds  available  for  the  program  and  may 
arrange  to  repay  to  the  State  or  local 
education  agency  affected  by  that 
determination  an  amount  not  to  exceed 
75  percent  of  the  recovered  funds.  The 
Secretary  may  enter  into  this  grantback 
arrangement  if  the  Secretary  determines 
that — 

(1)  The  practices  and  procedures  of 
the  State  or  local  education  agency  that 
resulted  in  the  audit  determination  have 
been  corrected,  and  the  State  or  local 
agency  is,  in  all  other  respects,  in 
compliance  with  the  requirements  of  the 
applicable  program; 

(2)  The  State  or  local  agency  has 
submitted  to  the  Secretary  a  plan  for  the 
use  of  the  funds  to  be  awarded  under 
the  grantback  arrangement,  which  meets 
the  requirements  of  the  program,  and,  to 
the  extent  possible,  benefits  the 
population  that  was  affected  by  the 
failure  to  comply  or  by  the 


misexpjenditures  that  resulted  in  the 
audit  exception;  and 

(3)  The  use  of  the  funds  to  be  awarded 
imder  the  grantback  arrangement  in 
accordance  with  the  State  or  local 
agency’s  plan  would  serve  to  achieve 
the  purposes  of  the  program  under 
which  funds  were  originally  granted. 

C.  Plan  for  Use  of  Funds  Awarded 
Under  a  Grantback  Arrangement 

Pursuant  to  section  456(a)(2)  of  GEPA, 
Idaho  has  applied  for  a  grantback  of 
$86,250,  or  75  percent  of  the  $115,000 
repaid  to  the  Department  under  the 
settlement  agreement,  and  has 
submitted  a  plan  for  use  of  the  proposed 
grantback  funds,  consistent  with  Perkins 
II,  currently  in  effect.  Generally,  Idaho 
plans  to  purchase  vocational-technical 
training  equipment  to  improve 
vocational-technical  programs  in 
Idaho’s  State  system  of  vocational  and 
applied  technology  institutions. 

Specifically,  Idaho  plans  to  utilize  the 
requested  grantback  funds  totaling 
$86,250  to¬ 
ll)  Replace  outdated  equipment  in  thie 
electronics  program  at  North  Idaho 
College,  School  of  Vocational-Technical 
Education  by  purchasing  two 
Oscilloscopes  ($7,000); 

(2)  Purchase  two  Pentium  Work 
Stations  necessary  for  establishing  an 
interdivisional  CD  ROM  Instructional 
Lab  at  Lewis-Clark  State  College,  School 
of  Technology  ($5,625); 

(3)  Purchase  equipment  needed  by 
Boise  State  University,  College  of 
Technology,  to  implement  an  Academic 
Skills  Development  unit  at  the  Canyon 
County  Center  ($23,445); 

(4)  Purchase  updated  equipment  for 
the  Licensed  Practical  Nurse  and 
Welding  programs  at  the  College  of 
Southern  Id^o  School  of  Vocational- 
Technical  Education  ($12,500); 

(5)  Purchase  equipment  for 
establishing  an  integrated  learning 
experience  laboratory  at  Idaho  State 
University,  School  of  Applied 
Technology  ($22,680);  and 

(6)  Pur^ase  an  Eberline  HBM-1 
Hand/Foot  counter  to  be  used  in  the 
Radiation  Safety  program  at  Eastern 
Idaho  Technical  College  ($15,000). 

The  postsecondary  institutions  for 
which  Idaho  plans  to  purchase 
equipment  with  the  gremtback  funds 
will  participate  with  comprehensive 
high  schools  in  the  various  regions  in 
which  the  institutions  are  located 
throughout  the  State  to  deliver  Tech- 
Prep  programs  and  coordinate 
initiatives  for  future  delivery  of  youth 
apprenticeship  training.  As  is  indicated 
in  Idaho’s  grantback  plan,  the  additional 
equipment  Idaho  plans  to  purchase  will 
serve  to  advance  the  quality  of  programs 


delivered  by,  and  coordinated  through, 
the  postsecondary  State  system, 
resulting  in  Statewide  benefit  to 
vocational  education,  and  maximizing 
the  impact  of  the  grantback  funds. 

Idaho’s  plan  further  indicates  that 
these  equipment  purchases  are  intended 
to  improve  vocational-technical 
programs  by  maintaining  high-quality 
State  programs  with  state-of-the-art 
training  stations.  These  training  stations 
will  be  of  critical  importance  in 
advancing  the  development  of  Idaho’s 
workforce.  Laboratories  in  the 
postsecondary  vocational-technical 
education  system  will  provide 
preparatory  training  essential  for  new 
entrants  into  highly  skilled  occupations. 
In  addition,  industry  upgrade  and 
retraining  of  employees  will  be 
provided  on  the  campuses  of  Idaho’s 
postsecondary  system  of  technical 
institutions. 

D.  The  Secretary’s  Determination 

The  Secretary  has  carefully  reviewed 
the  plan  submitted  by  Idaho  and  other 
relevant  documentation.  Based  upon 
that  review,  the  Secretary  has 
determined  that  the  conditions  under 
section  456  of  GEPA  have  been  met. 

These  determinations  are  based  upon 
the  best  information  available  to  the 
Secretary  at  the  present  time.  If  this 
information  is  not  accurate  or  complete, 
the  Secretary  is  not  precluded  from 
taking  appropriate  administrative  action 
at  a  later  date.  In  finding  that  the 
conditions  of  section  456  of  GEPA  have 
been  met,  the  Secretary  makes  no 
determination  concerning  any  pending 
audit  recommendations  or  final  audit 
determinations. 

E.  Notice  of  the  Secretary’s  Intent  to 
Enter  into  a  Grantback  Arrangement 

Section  456(d)  of  GEPA  requires  that, 
at  least  30  days  before  entering  into  an 
arrangement  to  award  funds  under  a 
grantback,  the  Secretary  must  publish  in 
the  Federal  Register  a  notice  of  intent 
to  do  so,  and  the  t^Ris  and  conditions 
under  which  the  payment  will  be  made. 

In  accordance  with  section  456(d)  of 
GEPA,  notice  is  hereby  given  that  the 
Secretary  intends  to  make  funds 
available  to  the  Idaho  State  Division  of 
Vocational  Education  under  a  grantback 
arrangement.  The  grantback  award 
would  be  in  the  amount  of  $86,250 
which  is  75  percent — the  maximum 
percentage  authorized  by  the  statute — of 
the  principal  recovered  to  date  by  the 
Department  as  a  result  of  the  final  audit 
determination  and  the  settlement  in  this 
matter. 
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F.  Terms  and  Conditions  Under  Which 
Payments  Under  a  Grantback 
Arrangement  Would  Be  Made 

Idaho  agrees  to  comply  with  the 
following  terms  and  conditions  under 
which  payment  under  a  grantback 
arrangement  would  be  made; 

(1)  Idaho  will  expend  the  funds 
awarded  under  the  grantback  in 
accordance  with — 

(a)  All  applicable  statutory  and 
regulatory  requirements; 

(b)  The  plan  that  was  submitted  and 
any  amendments  in  that  plan  that  are 
approved  in  advance  of  the  grantback  by 
the  Secretary;  and 

(c)  The  budget  that  was  submitted 
with  the  plan  and  any  amendments  to 
the  budget  that  are  approved  in  advance 
of  the  grantback  by  the  Secretary. 

(2)  All  funds  received  under  the 
grantback  arrangement  must  be 
obligated  by  September  30, 1994,  in 
accordance  with  section  456(c)  of  GEPA 
and  Idaho’s  plan. 

(3)  Idaho  will,  no  later  than  January 
1, 1995,  submit  a  report  to  the  Secretary 
which — 

(a)  Indicates  that  the  funds  awarded 
under  the  grantback  have  been  spent  in 
accordance  with  the  proposed  plan  and 
approved  budget;  and 

fb)  Describes  the  results  and 
effectiveness  of  the  project  for  which  the 
funds  were  spent. 

(4)  Separate  accounting  records  must 
be  maintained  documenting  the 
expenditures  of  funds  awarded  under 
the  grantback  arrangement. 

Dated:  August  24, 1994. 

Patricia  W.  McNeil, 

Acting  Assistant  Secretary  for  Vocational  and 
Adult  Education. 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.048,  Basic  State  Grants  for 
Vocational  Education) 

[FR  Doc.  94-21434  Filed  8-29-94;  8:45  am] 
BILLING  CODE  400(M>1-P 


Office  of  Vocational  and  Adult 
Education;  Intent  to  Repay  to  the  Iowa 
State  Department  of  Education  Funds 
Recovered  as  a  Result  of  a  Final  Audit 
Determination 

AGENCY:  U.S.  Department  of  Education. 
ACTION:  Notice  of  intent  to  award 
grantback  funds. 

SUMMARY:  Under  section  459  of  the 
General  Education  Provisions  Act 
(GEPA),  20  U.S.C.  1234h,  the  U.S 
Secretary  of  Education  (Secretary) 
intends  to  repay  to  the  Iowa  State 
Department  of  Education  (Iowa),  an 
amount  equal  to  75  percent  of  the 
principal  amount  of  funds  recovered  by 


the  U.S.  Department  of  Education 
(Department)  as  a  result  of  a  final  audit 
determination.  This  Notice  describes 
Iowa’s  plan  for  the  use  of  the  repaid 
funds  and  the  terms  and  conditions 
under  which  the  Secretary  intends  to 
make  those  funds  available.  This  Notice 
invites  comments  on  the  proposed 
grantback. 

DATES:  All  comments  must  be  received 
on  or  before  September  29, 1994. 
ADDRESSES:  All  written  comments 
concerning  this  Notice  should  be 
addressed  to  Dr.  Marcel  R.  DuVall, 

Chief,  Finance  Branch,  Division  of 
Vocational-Technical  Education,  Office 
of  Vocational  and  Adult  Education,  U.S. 
Department  of  Education,  600 
Independence  Avenue  SW.,  (Mary  E. 
Switzer  Building,  Room  4320,  MS- 
7324),  Washington,  D.C.  20202. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Marcel  R.  DuVall,  (202)  205-9502. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-600-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 

SUPPLEMENTARY  INFORMATION 

A.  Background 

Under  a  Settlement  Agreement 
negotiated  between  the  Department  and 
Iowa,  the  Department  recovered 
$127,600  from  Iowa  in  full  resolution  of 
all  claims  arising  from  an  audit  of 
Iowa’s  State  Department  of  Education, 
covering  fiscal  year  (FY)  1987. 

The  Department’s  original  claim  of 
$338,128  was  contained  in  a  final  letter 
of  determination  issues  by  the  Assistant 
Secretary  for  Vocational  and  Adult 
Education  (Assistant  Secretary)  on 
September  29, 1989.  The  claim  arose 
from  findings  related  to  Iowa’s 
allocation  of  vocational  education 
program  payroll  expenditures  under 
provisions  of  the  Carl  D.  Perkins 
Vocational  Education  Act,  20  U.S.C. 
2301,  etseq.  (1988)  (Perkins  I).  In  the 
September  29, 1989,  letter  the  Assistant 
Secretary  determined  that  Iowa  had 
violated  the  Federal  requirements  that 
salaries  of  employees  chargeable  to 
more  than  one  program  o  other  cost 
objectives  be  supported  by  appropriate 
time  distribution  records.  The  Federal 
requirements  are  derived  from  Office  of 
Management  and  Budget  Circular  No. 
A-87,  Attachment  B. 

The  settlement  negotiations  which 
followed  Iowa’s  appeal  of  the  Assistant 
Secretary’s  September  29, 1989, 
determination  in  this  matter  culminated 
in  a  tentative  Settlement  Agreement 
being  reached  between  the  parties  in 
which  Iowa  agreed  to  repay  $127,600  to 


the  Department.  The  Settlement 
Agreement  was  executed  oh  February  5, 
1991.  On  February  20, 1991,  the 
Department  received  full  payment  from 
Iowa  in  the  amount  of  $127,600. 

B.  Authority  for  Awarding  a  Grantback 

Section  459(a)  of  GEPA.  20  U.S.C. 
1234h(a),  provides  that  whenever  the 
Secretary  has  recovered  funds  following 
a  final  audit  determination,  the 
Secretary  may  consider  those  funds  to 
be  additional  funds  available  for  the 
program  and  may  arrange  to  repay  to  the 
State  or  local  agency  affected  by  that 
determination  an  amount  not  to  exceed 
75  percent  of  the  recovered  funds.  The 
Secretary  may  enter  into  this  grantback 
arrangement  if  the  Secretary  determines 
that: 

(1)  The  practices  and  procedures  of 
the  State  or  local  agency  that  resulted  in 
the  audit  determination  have  been 
corrected,  and  the  State  or  local  agency 
is,  in  all  other  respects,  in  compliance 
with  the  requirements  of  the  applicable 
program: 

(2)  The  State  or  local  agency  has 
submitted  to  the  Secretary  a  plan  for  the 
use  of  the  funds  to  be  awarded  under 
the  grantback  arrangement  which  meets 
the  requirements  of  the  program  and,  to 
the  extent  possible,  benefits  the 
population  that  was  affected  by  the 
frilure  to  comply  or  by  the 
misexpenditures  that  resulted  in  the 
audit  exception;  and 

(3)  The  use  of  the  funds  to  be  awarded 
under  the  grantback  arrangement  in 
accordance  with  the  State  or  local 
agency’s  plan  would  serve  to  achieve 
the  purposes  of  the  program  under 
which  funds  were  originally  granted. 

C.  Plan  for  Use  of  Funds  Awarded 
Under  a  Grantback  Arrangement 

Pursuant  to  section  459(a)(2)  of  GEPA, 
Iowa  has  applied  for  a  grantback  of 
$95,700 — 75  percent  of  the  $127,600 
repaid  to  the  Department — and  has 
submitted  a  plan  for  use  of  the  proposed 
grantback  funds,  consistent  with  the 
Carl  D.  Perkins  Vocational  and  Applied 
Technology  Education  Act  of  1990 
(Perkins  II).  Iowa  plans  to  utilize  the 
requested  grantback  funds,  totaling 
$95,700,  to  purchase  computer 
equipment,  software,  and  printers  to  be 
used  to  design  new  systems  and 
improve  existing  systems  of 
administering  Perkins  II,  including;  (1) 
Reviewing  local  applications;  (2) 
monitoring  and  evaluating  program 
effectiveness;  (3)  providing  technical 
assistance  to  grant  recipients;  (4) 
ensiuring  compliance  with  all  applicable 
Federal  laws,  including  required 
services  and  activities  for  individuals 
who  are  members  of  special 
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populations;  and  (5J  supporting  the 
activities  of  technical  committees 
established  under  34  C.F.R. 

§  403.12(b)(1)-  Iowa’s  plan  further 
indicates  th^  this  equipment  will 
supplement  and  enhance  Iowa’s  ability 
to  achieve  the  goals  and  objectives  of 
the  current  State  plan  (FYs  1995  and 
1996). 

The  equipmmt  purchased  with  the 
grantback  f^ds  will  permit 
adminishative  activities  under  Perkins 
II  funds  to  use  a  local  area  network  and 
all  personnel  involved  in  administering 
the  Perkins  U  programs  will  have  direct 
access  to  that  network  and  information 
regarding  Perkins  II  grant  awards, 
recipients,  and  applications.  The  results 
of  t^  use  and  availabUity  of  this 
equipment  are  expected  to  be  (1) 
Improved  quality  and  compliance 
monitoring,  and  the  evaluation  of 
program  effsotivm>ess  by  facilitating 
timely  access  to  needed  information  and 
standardizing  report  formats;  (2) 
improved  capacity  for  staff  to  provide, 
in  a  more  timely  manner,  written 
responses  to  requests  for  technical 
assistanoe  and  to  track  technical  issues; 
(3)  shared  information  among  staff 
responsiUe  for  Perkins  II  administration 
through  use  of  an  electronic  mail 
system;  (4)  reduction  in  time  spent 
preparing  reports;  and  (S)  facilitation  of 
the  collection  of  data  and  statistical 
analysis  leading  to  better  evaluation  and 
targeting  of  technical  assistance  to 
programs  and  populations  with  the 
greatest  needs. 

D.  The  Secretary’s  Determination 

The  Secretary  has  carefully  reviewed 

the  plan  submitted  by  Iowa.  Based  upon 
that  review  and  a  review  of  other 
information,  the  Secretary  has 
determined  that  the  conditions  under 
section  4S9  of  GEPA  have  been  met. 

This  determination  is  based  upon  the 
best  infonaati<m  available  to  the 
Secretary  at  the  present  time.  If  this 
infonnatiaa  is  not  accurate  or  complete, 
the  Secretary  is  not  precluded  from 
taking  appropriate  administrative 
action,  fo  fiiuling  that  the  conditions  of 
section  4S9  of  GEPA  have  been  met,  the 
Secretary  makes  no  determination 
concerning  any  pending  audit 
recommeadations  or  final  audit 
determinatioas. 

E.  Notice  of  the  Secretary’s  Intent  to 
Enter  into  a  Grantback  Arrangement 

Section  459(d)  of  GEPA  requires  that, 
at  least  30  days  before  entering  into  an 
arrangement  to  award  funds  under  a 
grantback,  the  Secretary  must  publish  in 
the  Federal  Register  a  notice  of  intent 
to  do  so,  and  tlm  terms  and  conditions 
under  which  the  payment  will  be  made. 


In  accordance  with  section  459(d)  of 
GEPA,  notice  is  hereby  given  that  the 
Secretary  intends  to  make  funds 
available  to  Iowa  under  a  grantback 
arrangement.  The  grantback  award  will 
be  in  the  amount  of  $95,700. 

F.  Terms  and  Conditions  Under  Which 
Payments  Under  a  Grantback 
Arrangement  Would  Be  Made 

Iowa  agrees  to  comply  with  the 
following  terms  and  conditions  under 
which  payment  under  a  grantback 
arrangement  would  be  made: 

(1)  Iowa  will  expend  the  funds 
awarded  under  the  grantback  in 
accordance  with — 

(a)  All  applicable  statutory  and 
regulatory  requirements; 

(b)  The  plan  that  was  submitted  and 
any  amendments  in  that  plan  that  are 
approved  in  advance  of  the  grantback  by 
the  Secretary;  and 

(c)  The  budget  that  was  submitted 
with  the  plan  and  any  amendments  to 
the  budget  that  are  approved  in  advance 
of  the  grantback  to  the  Secretary. 

(2)  All  funds  received  under  the 
grantback  arrangement  must  be 
obligated  by  September  30, 1994,  in 
accordance  with  section  459(c)  of  GEPA 
and  Iowa’s  plan. 

(3)  Iowa  will,  no  later  than  January  1, 
1995,  sulxnit  a  report  to  the  Secretary 
which — 

(a)  Indicates  that  the  hinds  awarded 
under  the  grandseck  have  been  spent  in 
accordance  with  the  proposed  plan  and 
approved  budget,  and 

(b)  Describes  the  results  and 
effectiveness  of  the  project  for  which  the 
funds  were  spent. 

(4)  Separate  accounting  records  must 
be  maintained  documenting  the 
expenditures  of  funds  awarded  under 
the  grantback  arrangement. 

Dated;  August  25. 1994. 

Patricia  W,  McNeil. 

Acting  Assistant Secrotaiy  for  Vocational  and 
Adult  EdiKotion. 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.048,  Basic  State  Grants  for 
Vocational  Education) 

[FR  Odc.  94-21433  Filed  8-29-94;  8:45  am] 
BILUNG  CODE  400041-^ 


DEPARTMENT  OF  ENERGY 

Inventory  of  Energy  Technologies  for 
Least-Cost  Energy  Strategy 

agency:  Department  of  Energy  (DOE) . 
ACTION:  Notice  of  Request  for  Comments 
on  Least  Cost  Energy  Strategy 
Technology  Assumptions. 

SUMMARY:  The  Eawgy  Policy  Act  of  1992 
requires  the  Secretary  of  Energy  to 


prepare  a  least -cost  energy  plan  a 
resource  and  technology  inventory  of 
the  least-cost  energy  strategy.  The 
inventory  (1)  provides  a  description  of 
each  current  and  anticipated  primary 
energy  input  available  to  the  U.S. 
economy,  (2)  describes  the  system  for 
electricity  generation  and  distribution, 
and  (3)  lists  available  and  anticipated 
energy  technologies  that  are  sufficiently 
defined  so  as  to  permit  measurement  or 
estimation  of  their  cost  and 
effectiveness  over  the  period  from  the 
present  to  the  year  2015. 

This  notice  summarizes  work  in 
progress  and  invites  public  comment  on 
the  appropriate  content  for  the  energy 
resource  and  technology  inventory.  We 
are  particularly  interested  in  suggestions 
for  expansion  of  the  list  of  efficient  end- 
use  technologies  expected  to  be 
available  by  the  year  2010,  and  their 
cost  and  performance  parameters. 

DATES:  To  guarantee  consideration, 
comments  must  be  received  by  October 
15, 1994. 

ADDRESSES:  Comments  related  to  the 
technology  and  resource  inventory 
should  be  sent  in  3  copies  to; 

Least  Cost  Pian/Energy  A  Technology 
Inventory,  Office  of  Economic 
Analysis  and  Competition,  U.S. 
Department  of  Eneigy,  PO-61 , 
Washington,  D.C.  2^585 
FOR  FURTHER  TECHNOLOGY  INFORMATION 
CONTACT:  Dr.  Peter  Karpoff,  Office  of 
Economic  Analysis  and  Competition, 

U. S.  Department  of  Energy,  PO-61 , 
Washington.  D.C.  20585,  (202)  586- 
4767. 

FOR  MODELING  INFORMATION  CONTACT:  Dr. 
Phillip  Tseng,  Office  of  Economic 
Analysis  and  Competition,  U.S. 
Department  of  Energy.  PO-61. 
Washington.  D.C.  20565,  (202)  566- 
3892. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

II.  Content  of  the  Energy  Resource  and 

Technology  Inventory 

III.  Alternative  Least-Cost  Concepts 

IV.  Least-Cost  Energy  Modeling 

V.  Next  Steps 

1.  Background 

Section  1602  of  the  Eneigy  Policy  Act 
of  1992  (EPAct)  requires  the  Department 
to  provide  a  Least-Cost  En«gy  Strategy 
(LCES)  to  accompany  the  National 
Energy  Policy  Plan  ^lEPP)  it  submits 
pursuant  to  the  legisktirm  that 
established  the  Department.  Implicitly, 
EPAct  recognizes  ffiat  ffiie  LCES  and  the 
NEPP  are  distinct,  reflecting  in  part  the 
fact  that  least-cost  modeling  exercises 
may  fail  to  account  for  important  real- 
world  considerations  that  may  enter 
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into  energy  policy  formulation. 
Notwithstanding  this  distinction,  the 
LCES  can  be  an  important  source  of 
insights  for  use  in  developing  energy 
policy.  It  can  also  provide  important 
insights  into  other  issues  facing  the 
Department,  such  as  strategic  planning, 
the  identification  of  research  and 
development  priorities,  long-term 
climate  mitigation  policy,  and 
sustainable  development  initiatives,  by 
identifying  energy-related  technologies 
that  have  the  largest  leverage  on 
attainment  of  social  objectives  related  to 
the  nexus  of  energy  and  economic 
growth. 

The  least-cost  strategy  will  provide  a 
list  of  policy  options  that,  when 
implemented,  could  meet  the  goals  and 
reflect  the  priorities  outlined  in  Section 
1602  of  EPAct.  The  least-cost  strategy 
will  call  upon  available  and  anticipated 
resources  and  technologies  to  satisfy 
final  energy  demands  at  minimum  long- 
run  cost,  subject  to  these  goals  and 
priorities.  Section  1602(a)  lists  the 
following  goals: 

•  Stabilization  and  eventual 
reduction  in  the  generation  of 
greenhouse  gases 

•  An  increase  in  the  efficiency  of  the 
Nation’s  total  energy  use  by  30  percent 
over  1988  levels  by  2010 

•  An  increase  in  the  percentage  of 
energy  derived  from  renewable 
resources  by  75  percent  over  1988  levels 
by  the  year  2005 

•  A  reduction  in  the  nation’s  oil 
consumption  from  the  1990  level  of 
approximately  40  percent  of  total  energy 
use  to  35  percent  by  the  year  2005. 

•  In  addition.  Section  1602(d)  lists 
the  following  energy  production, 
utilization,  and  energy  conservation 
priorities: 

•  Implement  standards  for  more 
efficient  use  of  fossil  fuels; 

•  Increase  the  energy  efficiency  of 
existing  technologies; 

•  Encourage  technologies,  including 
clean  coal  technologies,  that  generate 
lower  levels  of  greenhouse  gases; 

•  Promote  the  use  of  renewable 
energy  resources,  including  solar, 
geothermal,  and  sustainable  biomass, 
hydropower,  and  wind  power; 

•  Affect  the  development  and 
consumption  of  energy  and  energy 
efficiency  resources  and  electricity 
through  tax  policy; 

•  Encourage  investment  in  energy 
efficient  equipment  and  technologies; 
and 

I  •  Encourage  the  development  of 
energy  technologies,  such  as  advanced 
nuclear  fission  and  nuclear  fusion,  that 
produce  energy  without  greenhouse 
gases  as  a  byproduct,  and  encourage  the 


deployment  of  nuclear  electric 
generating  capacity. 

II.  Content  of  the  Energy  Resources  and 
Technology  Inventory 

Section  1602(b)  of  EPAct  requires  an 
inventory  of  energy  resources  and 
technology.  Conservation  technologies, 
which  reduce  the  amount  of  energy 
required  to  provide  a  given  energy 
service,  are  considered  as  energy 
technologies  for  purposes  of  this 
inventory. 

As  part  of  the  inventory,  known  and 
anticipated  primary  energy  inputs  will 
be  inventoried.  These  include  coal,  oil 
and  gas  (both  domestic  and  imported), 
renewable  sources  (including  diverse 
solar  forms,  biomass,  wind  and  ocean 
energy,  hydro,  geothermal,  and 
municipal  waste  methane),  nuclear, 
hydrogen,  and  synthetic  fuels  and  coal 
gases. 

The  energy  technology  part  of  the 
inventory  will  include  specific 
engineering  applications  and 
aggregations  of  applications  (e.g.,  the 
automobile  is  a  complex  aggregation  of 
individual  technical  elements).  The 
technologies  in  the  existing  information 
base  are  drawn  from  the  following  areas: 

Energy  Production 

Oil  and  gas  extraction:  Reservoir 
mapping.  Tertiary  recovery.  Advanced 
drilling  techniques; 

Oil  refining  and  gas  processing; 

Electricity  generation:  High  efficiency 
combined  cycle  turbines.  Pressurized 
Fluidized  Bed  Combustion: 

Fuel  cells;  Phosphoric,  Molten 
carbonate  and  Solid  oxide  designs,  and 
Proton  Exchange  membrane: 

Clean  coal  technology:  Coal 
gasification.  Improved  pulverized  coal 
methods:  Nuclear  power.  Advanced 
light  water  reactor  designs  Fusion 
power  assessment; 

Biomass  culture:  Biomass  waste 
utilization.  Optimized  biomass  culture 
and  harvest: 

Wind  Power:  Variable  speed  turbines. 
Larger  capacities.  Improved  control 
circuitry; 

Hydrogen  fuels:  Direct  use  and 
electricity  conversion; 

Other  renewable  sources;  Ethanol 
technologies.  Solar  applications. 
Advanced  photovoltaics.  Geothermal 
applications.  Biomass  conversion  to 
liquid  fuels,  MSW  gas  recovery. 

Energy  Transportation,  Storage  and 
Load  Management 

Coal  slurry  and  petroleum  pipelines: 
Pipeline  coatings  and  additives; 

LNG  transport  methods:  LNG 
handling  technology,  LNG  transport; 

Electricity  transmission:  Transformer 
redesign.  Voltage  increases; 


Electricity  load  management; 

Selective  signaling.  Improved  load 
forecasting.  Price  structure  innovation; 

Electricity  storage  systems;  Pumped 
storage,  battery,  flywheel,  and 
compression  systems. 

Energy  Distribution 

Decentralized  power  generation: 
Efficient  small  stations.  Fuel  cells; 

District  heating  and  cogeneration; 
District  heat  marketing.  Hot  water/steam 
utilities.  Private  power  marketing,  IPP 
arrangements. 

Energy  Utilization 

Automobile  efficiency:  Smaller 
vehicles.  Smaller  engines,  Manual 
transmissions.  Greater  adoption  of 
sophisticated  drive  train  features,  tires 
and  lubricants,  Advanced 
aerodynamics.  Hybrid  propulsion 
systems.  Diesel-electric  motors. 
Regenerative  braking.  Electric  vehicles, 
2-Stroke  engines; 

Light  trucks:  See  autos,  above 

Heavy  trucks:  Efficient  tires, 
aerodynamic  designs. 

Off-road  vehicles; 

Bus  efficiency;  Drive  train 
improvements.  Flywheel/regenerative 
propulsion  and  braking.  Demand  driven 
dispatch.  Efficient  pricing  and  fare 
collection.  Route  planning; 

Aircraft  and  operations;  Aircraft  size. 
Curtailment  of  taxiing.  Airport  and  Air 
Traffic  Control  changes.  Ultra  high 
bypass  turbofan  engines; 

Ships  and  barges:  Improved 
propulsion  and  hull  efficiency  (semi- 
hyckofoil  designs.  Reduced  operating 
speeds,  Hull  coatings; 

Pipelines:  Efficient  pumps,  controls, 
and  motors.  Interior  coatings.  Additives; 

Highway,  rail  and  air  traffic  control 
design:  Reduce  congestion  by 
information  systems  and  congestion 
tolls.  Ride  sharing; 

Building  shell  efficiency:  Insulation, 
High  Performance  glazing  and  window 
films.  Building  orientation.  Smart 
windows.  Shading  and  ventilation 

Manufacturing  Process  efficiency: 
Impulse  drying.  Solar  Process  Heating, 
Rapid  Glass  Refiner/Melter,  Direct 
Ironmaking,  Chemical  Welding,  High 
Pressure  Heat  Exchanger,  Chemical 
Sorbtion  Heat  Pump,  Bioprocessing; 

Mining  efficiency:  In-situ  reduction  of 
ores.  Chemical  ore  separation 

Agriculture  efficiency:  Wider  use  of 
no-till  methods.  Natural  and  vacuum 
crop  drying.  Organic  and  compost-fed 
culture.  Hydroponics  Aquaponic 
combined  culture  cycles,  Cultivar 
variety  and  crop-mix  changes; 

Retail  and  service  efficiency;  Wider 
adoption  of  efficient  lighting.  Efficient 
equipment  to  reduce  cooling  loads. 


44718 


Federal  Register  /  Vol.  59,  No.  167  /  Tuesday,  August  30,  1994  /  Notices 


Electronic  interface  with  suppliers  and 
customers.  Direct-ship  practices; 

Urban  system  efficiency:  Public 
transport  expansion.  Higher  Vehicle 
occupancy.  Congestion  tolls.  Reduce 
trip  demand  by  land  use  planning: 

Increased  Appliance  Efficiency; 
Refrigeration,  laimdry,  dishwashers 
(reluctance  motors),  water  heating, 
video  displays,  cooking  appliances, 
lighting,  heating  and  cbpling; 

Reduced  Heating,  Cooling  and 
Lighting  loads:  Shell  improvements, 
heat  exchanges,  parallel  hot  water 
piping,  ozone  laundering,  water 
recycling. 

Summaries  of  cost  and  performance 
parameters  for  specified  technologies  in 
the  existing  information  base  are 
available  upon  request.  This  technology 
information  is  structured  in  a  format 
suitable  for  least-cost  modeling 
purposes.  For  example,  an  existing 
electricity  conversion  technology,  a  coal 
combined  cycle  plant  fueled  with 
bituminous  coal,  might  be  described  as 
follows  (parameter  values  are 
illustrative): 


Bituminous  Coal  Combined  Cycle 
Electricity  Generation 


Fuel  conversion  effl-  ' 
ciency. 

Availability/Utilization 
Cost  of  capacity  (real 
$). 

Fixed  O&M  cost  . 

Variable  O&M  cost - 

Delivered  fiiel  cost . 

Peak  availihility - 

Life  span  . . 

Installed  capacity  (cur¬ 
rent). 

Commercial  availabil¬ 
ity. 


41.6% 

60% 

S1569  MM/ 
Gigawatt 
S47.4  MM/ 
Gigawatt 
S0.37  MM/ 
Petajoule  input 
S0.64  MM/ 
Petajoule 
100% 

40  yrs. 

1.0  Gw 

Currently  available 


Some  technologies  included  in  the 
inventory,  sudi  as  the  power  plant 
example  presented  above,  are  cohesive 
single  engineering  processes.  In  other 
cases,  a  technology  in  the  inventory  will 
reflect  an  aggregation  of  engineering 
innovations,  reflecting  our  inability  to 
separately  model  each  individual 
device.  For  example,  a  future  vehicle 
technology  might  embody  several 
innovations  siidi  as  ultra  light-weight 
construction,  low  rolling  resistance 
tires,  hybrid  jpropulsion  with  automatic 
engine  shut-off,  and  regenerative 
br^ing. 

Suggestions  and  comments  are  invited 
on  both  the  addition  of  categories  for  the 
Energy  Resource  and  Technology 
Inventory  and  for  the  nomination  of 
specific  tedmologies  to  be  included.  To 
be  considered  for  inclusion,  a 


technology  must  be  sufficiently  concrete 
that  parameters  for  its  cost,  performance 
and  applicability  to  the  U.S.  economy 
are  discernible. 

Respondents  are  invited  to  suggest 
either  single  technologies  or  logical 
aggregates  of  technologies,  as  in  the 
examples  above,  so  long  as  the 
performance  parameters  can  be 
described  in  terms  similar  to  those  in 
the  example  provided  above. 
Respondents  are  requested  to  provide 
performance  parameters  in  a  standard 
format  (Appendix  A)  for  technologies 
that  they  nominate  for  the  technology 
inventory,  but  may  supplement  this 
minimum  requirement  with  additional 
information. 

Appendix  A 

Standard  Format  for  Providing  Technology 
Information  For  LCES  Technology  Inventory 
Technology  name  and  description:  - 


Primar>'  Fuel:  - 

Fuel  conversion  efficiency:  - 

Availability/Utilization:  - 

Cost  of  capacity  (reals) - 

Fixed  O&M  cost  - 

Variable  O&M  cost - 

Delivered  cost - 

Peak  availability  %  - 

Life  span  (yrs.)  - 

Installed  capacity  (current)  - 

Year  of  Conun '1.  Availability:  - 

Maximum  capacity  potential: 

in  initialyear  of  availability  - 

5  years  after  initial  availability  - 

III.  Least-Cost  Concepts 

The  term  “ieast-oost”  is  open  to 
various  interpretations.  Depending  on 
how  the  term  is  defined,  a  wide  variety 
of  energy  strategies  might  be  categorized 
as  meeting  a  least-cost  criterion.  It  is  our 
intent  to  explore  strategies  consistent 
with  a  variety  of  “least-cost”  concepts 
reflecting  alternative  treatments  of 
issues  including,  but  not  limited  to, 
private  versus  social  cost  minimization, 
environmental  impacts,  and  the  role  of 
non-modeled  attributes  and  institutional 
factors. 

Private  and  Social  Cost  Minimization 

It  is  widely  accepted  that  private  and 
social  costs  may  fail  to  coincide  unless 
all  markets  are  perfectly  competitive. 
Energy-related  markets  provide  many 
instances  where  the  assumption  of 
competition  may  be  called  into 
question.  For  example,  pricing  in 
electricity  markets,  whkii  are  generally 
subject  to  economic  regulation  at  the 
state  level,  are  based  on  average,  not 
marginal,  costs.  Least-cost  decisions 
based  on  the  prices  actually  paid  by 
electricity  users  may  differ  from  least - 
cost  decisions  based  cm  marginal  costs. 
Capital  markets  provide  another 


example  of  possible  departures  from 
perfect  competition.  Capital  costs  may 
differ  significantly  from  the  social 
opportunity  cost  of  investment,  and 
vary  widely  across  and  wnthin  groups  of 
decisionmakers.  Projects  that  minimize 
costs  using  social  discount  rates  may 
fail  to  do  so  at  discount  rates  reflecting 
the  opportunity  cost  of  capital  faced  by 
decisionmakers  in  the  market. 

DOE  plans  to  consider  a  wide  range 
of  cases  that  reflect  the  differences 
between  social  and  private  cost 
minimization,  and  consider  how  each 
affects  least-cost  choices. 

Environmental  Impacts 

Environmental  impacts  can  also  enter 
into  the  definition  of  a  “least  cost” 
eneigy  strategy.  For  example,  in  a  case 
where  two  technologies  that  differ 
widely  in  energy  efficiency  can  be  used 
to  provide  the  same  energy  service, 
purchasers  will  often  ignore  the  social 
costs  of  environmental  impacts  that  may 
be  associated  with  higher  levels  of 
energy  use.  Theory  and  regulatory 
practice  in  some  states  suggests  that  this 
issue  can  be  addressed  by  incorporating 
a  “shadow  price”  for  environmental 
impacts  in  the  least-cost  objective 
function.  The  least-cost  strategy  will 
consider  alternative  approaches  to 
addressing  the  impact  of  recognizing 
environmental  costs  on  least-cost 
choices. 

Role  of  Non-Modeled  Attributes  and 
Institutional  Factors 

No  model  can  adequately  capture  the 
full  detail  of  all  influences  on  energy- 
related  decisions.  For  example, 
decisions  regarding  personal 
transportation  technologies  may  involve 
issues  such  as  safety,  performance,  and 
room,  as  well  as  tr^eoffs  between 
acquisition  cost  and  fuel  cost. 
Institutional  factors,  such  as  the  divorce 
between  ownership  and  tenancy  in 
many  commercial  buildings,  can  also 
have  an  important  influence  on  energy- 
related  decisions,  ^noring  the  range  of 
attributes  that  enter  into  consumer 
decisions  or  institutional  factors  could 
lead  to  “apples  to  oranges”  cost 
comparisons  that  do  not  compare 
alternative  approaches  to  providing  the 
same  service.  On  the  other  hand, 
adoption  of  a  pure  “revealed 
preference”  approach,  in  which  the  fact 
that  a  particular  technology  is  used  in 
the  market  is  prima  facie  evidence  of  its 
least-cost  nature,  is  both  tautological 
and  inconsistent  with  the  spirit  of  the 
least-cost  strategy  exercise.  Given  the 
unsuitability  of  the  two  extremes,  we 
intend  to  explore  a  range  of 
intermediate  cases. 


Federal  Register  /  Vol.  59,  No.  167  /  Tuesday,  August  30,  1994  /  Notices 


44719 


The  public  is  invited  to  comment  on 
these  issues,  as  well  as  others  that  may 
bear  on  the  interpretation  or  definition 
of  the  “least-cost”  concept. 

IV.  Least-Cost  Modeling 

The  methods  selected  for  developing 
the  least  cost  energy  plan  include  use  of 
the  optimization  model  known  as 
MARKAL-MACRO  described  in 
“MARKAI.r-MACRO;  A  linked  model 
for  energy-economy  analysis,”  BNL- 
47161,  Brookhaven  National  Laboratory, 
February  1992.  Copies  of  this  report  are 
available  by  request  from  the  Office  of 
Economic  Analysis  and  Competition 
(202)  586-4767. 

MARKAL-MACRO  links  the 
MARKAL  model  that  is  used  to 
determine  least-cost  provision  of  fixed 
end-use  energy  service  demands  with 
the  substitution  opportunities  between 
energy  services  and  other  productive 
inputs  in  MACRO.  MARICAL  is  an 
optimization  model  that  minimizes  the 
cost  of  providing  its  target  level  of 
energy  services  drawing  on  the  available 
set  technology  and  resources. 
Information  from  the  energy  resource 
and  technology  inventory  is  directly 
reflected  in  the  MARKAL  data  structure, 
so  that  changes  in  the  parameters  for 
technologies  already  represented  or  the 
inclusion  of  new  technologies  may 
significantly  influence  the  modeling 
results. 

Ih  MACRO  the  inputs  of  capital,  labor 
and  energy  services  are  substitutes  for 
each  other  under  an  assumption  of 
diminishing  marginal  returns.  With  the 
link  between  MARKAL  and  MACRO, 
rising  energy  costs  can  change  the 
composition  of  energy  supply,  of  energy 
technologies  and  of  energy  investments 
(through  MARKAL),  and  may  also 
change  the  balance  among  energy 
services,  labor  and  capital  input 
decisions,  and  affect  future  output 
levels  (via  the  MACRO  link). 

IV.  Next  Steps 

The  LCES  report  required  by  Section 
1602  of  EPAct  is  scheduled  for 
completion  in  early  1995.  It  will  be 
available  to  the  public  for  review  and 
comment  prior  to  its  submission  to 
Congress. 

Issued  in  Washington.  D.C.,  on  August  23. 
1994. 

Abraham  E.  Haspel, 

Deputy  Assistant  Secretary  for  Economic  and 
Environmental  Policy.  Office  of  Policy. 

(FR  Doc.  94-21375  Filed  8-29-94;  8:45  am) 
BILUNG  CODE  e450-01-P 


Golden  Field  Office;  Notice  of  Financial 
Assistance  Award  to  Amoco 
Corporation 

AGENCY;  Department  of  Energy. 

ACTION:  Notice  of  Noncompetitive 
Financial  Assistance  Award. 

SUMMARY:  The  U.S.  Department  of 
Energy  (DOE),  pursuant  to  the  DOE 
Financial  Assistance  Rules,  10  CFR 
600.7,  is  announcing  its  intention  to 
award  a  noncompetitive  cooperative 
agreement  to  The  AMOCO  Corporation 
for  continuing  research  and 
development  activities  to  advance  the 
commercialization  of  cellulosic  biomass 
to  ethanol  fuels  for  vehicular  use. 
ADDRESSES:  Questions  regarding  this 
announcement  may  be  addressed  to  the 
U.S.  Department  of  Energy,  Golden 
Office,  1617  Cole  Blvd.,  Golden 
Colorado  80401,  Attention;  Matt  Barron, 
Contract  Specialist  at  (303)  275-4787. 
The  Contracting  Officer  is  John  W. 
Meeker.  The  Project  Manager  is  G. 
William  Ives  at  (303)  275-4755. 
SUPPLEMENTARY  INFORMATION:  The 
AMOCO  Corporation  has  been 
conducting  research  for  a  number  of 
years  to  develop  processes  to  cost 
effectively  convert  cellulose  from 
biomass  to  ethanol  fuel  for  use  by 
vehicles.  Successful  completion  of  this 
research  and  demonstration  will  result 
in  technology  which  can  convert  waste 
paper  or  other  renewable  wood  based 
products  to  ethanol  at  a  cost  competitive 
with  conventional  gasoline. 

DOE  has  performed  a  review  in 
accordance  with  10  CFR  600.7  and  has 
made  a  determination  of  restricted 
eligibility  pursuant  to  10  CFR 
600.7(b)(2)(i)(B)  and  10  CFR 
600.7(b)(2)(i)(D). 

Subject  to  eligibility  determinations, 
the  Department  of  Energy  intends  to 
make  a  financial  assistance  award  to 
AMOCO  Corp.  to  undertake  this 
activity. 

The  total  project  is  estimated  to  cost 
$1,772,108  of  which  $1,022,108  will  be 
provided  by  the  recipient  and  $750,000 
will  be  provided  by  DOE.  The 
anticipated  period  of  performance  is 
twelve  (12)  months.  The  estimated  date 
of  award  is  Sept  15, 1994. 

issued  in  Golden,  Colorado  on  August  18, 
1994. 

John  W.  Meeker, 

Contracting  Officer.  Golden  Field  Office. 

[FR  Doc.  94-21374  Filed  8-29-94;  8:45  am) 
BILLING  CODE  64SO-01-M 


Golden  Field  Office;  Dallas  Support 
Office 

AGENCY:  Department  of  Energy. 


ACTION:  Notice  of  Noncompetitive 
Financial  Assistance  Award. 

SUMMARY:  The  Department  of  Energy 
(DOE),  Golden  Field  Office,  through  the 
Dallas  Support  Office,  announces  that  it 
intends  to  award  a  grant  to  Texas  A  & 

M  University.  The  proposed  award 
meets  the  criteria  in  10  CFR 
6Q0.7(b)(2)(i)(B)  in  addition  to  the  type 
of  factors  listed  in  10  CFR  600.14(d). 

The  financial  assistance  is  for  support  of 
the  Seventeenth  National  Industrial 
Energy  Technology  Conference,  April, 
1995,  in  Houston,  Texas.  Texas  A  &  M 
University  is  the  conference  host.  Based 
on  availability  of  funds.  EKDE  intends  to 
provide  similar  financial  support  to 
Texas  A  &  M  University  through  this 
grant  for  the  conference  in  1996. 
SUPPLEMENTARY  INFORMATION:  The 
Industrial  Energy  Technology 
Conference  is  the  most  significant 
annual  national  conference 
concentrating  on  industrial  energy 
efficiency  applications  and  related 
environmental  concerns.  Agenda 
include:  Environmental  issues 
impacting  industry,  impact  of  air  quality 
regulations  on  energy,  industiy’/utility 
interface,  heat  and  power  systems, 
energy-related  equipment,  process 
design  for  energy  conservation,  and 
alternate  fuels.  The  conference  is 
attended  by  senior  energy  managers, 
plant  engineers,  utility  representatives, 
suppliers,  and  industry  consultants. 
DOE’S  mission  of  increasing  industrial 
efficiency  will  be  advanced  through 
participation  in  the  conference.  Results 
of  the  conference  will  impact  favorably 
on  industrial  energy  decision-making  in 
both  the  public  and  private  sectors. 
Academic  research  will  be  stimulated. 

The  DOE  will  provide  funds  in  the 
amount  of  $10,000  for  this  initial  project 
period  of  12  months. 

FOR  FURTHER  INFORMATION  CONTACT: 
Linda  K.  Carter,  U.S.  Department  of 
Energy,  Dallas  Support  Office,  1420 
West  Mockingbird  Lane,  Suite  400, 
Dallas,  TX  75247. 

Issued  in  Golden,  Golorado  on  August  22, 
1994. 

John  W.  Meeker, 

Contracting  Officer. 

[FR  Doc.  94-21377  Filed  8-29-94;  8:45  am) 
BILLING  CODE  6450-01 -M 


Office  of  Energy  Efficiency  and 
Renewable  Energy 

Public  Meeting 

AGENCY:  Office  of  Energy  Efficiency  and 
Renewable  Energy,  DOE. 
action:  Notice. 
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SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  Department  of  Energy’s  Office 
of  Energy  Efficiency  and  Renewable 
Energy  (EE)  will  conduct  a  workshop  to 
discuss  issues  related  to  the  Office’s 
draft  strategic  plan.  A  notice  of 
availability  for  public  comment  on  the 
draft  strategic  plan  was  published  in  the 
Federal  Register  on  June  14, 1994. 

DATES:  The  workshop  will  be  held  on 
September  19-20  at  the  Sheraton  Crystal 
City,  1000  Jefferson  Davis  Highway,  in 
Arlington,  Virginia.  The  meeting  will 
open  at  1:00  p.m.  on  Monday  the  19th, 
adjourning  for  the  day  at  approximately 
6:00  p.m.  The  workshop  will  reconvene 
at  8:00  a.m.  on  the  20th  and  close  at 
approximately  4:00  p.m. 

FOR  FURTHER  INFORMATION  CONTACT:  Jerry 
Dion,  Office  of  Planning  and 
Assessment,  Office  of  Energy  Efficiency 
and  Renewable  Energy,  U.S.  Department 
of  Energy,  1000  Independence  Ave., 

S.W.,  EE-72,  Washington,  DC  20585, 
(202) 586-9470. 

SUPPLEMENTARY  INFORMATION:  The  draft 
strategic  plan  sets  forth  EE’s  goals, 
objectives,  and  strategies  for  program 
implementation.  EE  will  use  this  draft 
document  as  part  of  a  comprehensive 
planning  process  involving  stakeholders 
and  oriented  toward  careful 
identification  and  thorough  analysis  of 
strategic  issues.  The  outcome  of  the 
effort  will  be  a  final  version  of  the 
strategic  plan  and  a  five-year  program 
plan. 

The  draft  strategic  plan  is  divided  into 
four  sections:  overview,  mission  and 
vision,  goals  and  objectives,  and  EE 
strategy.  The  EE  goals  and  objectives  are 
aligned  with  those  expressed  in  the 
Department  of  Energy’s  strategic  plan, 
Fueling  a  Competitive  Economy.  The 
strategy  section  addresses  EE’s 
technology,  market,  and  organizational 
strategies.  A  series  of  short  appendices 
is  also  included  in  the  draft  strategic 
plan:  situation  analysis,  description  of 
EE  stakeholder  categories,  description  of 
EE  sectors’  individualized  missions,  and 
evolution  of  EE’s  strategic  planning 
process. 

As  part  of  its  strategic  planning 
process,  EE  is  sponsoring  the 
development  of  ten  issue  papers  that 
analyze  driving  forces  and  trends  and 
present  options  for  EE’s  objectives  and 
strategies  vis-a-vis  sustainable 
development,  pollution  prevention, 
electric  utility  restructuring,  natural  gas 
utilization,  and  other  issues. 
Participation  in  the  workshop 
discussion  is  by  invitation,  and  limited 
to  individuals  who  have  been  actively 
involved  in  the  analysis  and  review  of 
these  issues  on  behalf  of  EE. 


The  purpose  of  the  workshop  is  to 
provide  feedback  to  EE  on  whether  its 
draft  strategic  plan  adequately  addresses 
needs  identified  in  issues  analyses. 
Workshop  participants  will  review  the 
goals,  objectives  and  strategies  in  the 
draft  strategic  plan  to  see  if  they  are 
consistent  with  the  issues  analyses. 
Anticipated  products  from  the 
workshop  include  options  for  revised  or 
new  goals  and  objectives;  technology, 
market,  and  organizational  strategies 
that  better  reflect  the  insights  gained  in 
the  issues  analyses;  and  ideas  for  near- 
term  activities  designed  to  set  an 
immediate  course  for  progress  on  each 
issue. 

The  workshop  will  be  structured  to 
elicit  individual  views,  not  to  reach 
consensus.  Members  of  the  general 
public  are  invited  to  observe  the 
workshop,  and  submit  written 
comments  on  the  draft  strategic  plan  by 
the  previously  noticed  September  30 
deadline.  The  views  expressed  at  the 
meetings  will  be  considered  in  revising 
the  strategic  plan. 

Issued  in  Washington,  D.C.  on  August  23, 
1994. 

Christine  Ervin, 

Assistant  Secretary  for  Energy  Efficiency  and 
Renewable  Energy. 

[FR  Doc.  94-21376  Filed  8-29-94;  8;45  am) 
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Office  of  Hearings  and  Appeals 

Proposed  Implementation  of  Special 
Refund  Procedures 

AGENCY:  Office  of  Hearings  and  Appeals, 
Department  of  Energy. 

ACTION:  Notice  of  Proposed 
Implementation  of  Special  Refund 
Procedures. 

SUMMARY:  The  Office  of  Hearings  and 
Appeals  (OHA)  of  the  Department  of 
Energy  (DOE)  announces  the  proposed 
procedures  for  disbursement  of 
$100,697.87,  plus  accrued  interest,  in 
refined  petroleum  product  violation 
amounts  obtained  by  the  DOE  pursuant 
to  a  June  21, 1982  Remedial  Order 
issued  to  Beacon  Bay  Enterprises,  Inc. 
(Beacon  Bay),  Case  No.  LEF-0074.  The 
OHA  has  tentatively  determined  that  the 
funds  obtained  from  Beacon  Bay,  plus 
accrued  interest,  will  be  distributed  to 
customers  who  purchased  gasoline  from 
Beacon  Bay  during  the  period  August  1, 
1979  through  March  31, 1980. 

DATES  AND  ADDRESSES:  Comments  must 
be  filed  in  duplicate  within  30  days  of 
publication  of  this  notice  in  the  Federal 
Register,  and  should  be  addressed  to  the 
Office  of  Hearings  and  Appeals, 
Department  of  Energy,  1000 


Independence  Avenue,  SW, 

Washington,  DC  20585.  All  comments 
should  display  a  reference  to  case 
number  LEF-0074. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  O.  Mann,  Deputy  Director, 

Roger  Klurfeld,  Assistant  Director, 

Office  of  Hearings  and  Appeals,  1000 
Independence  Avenue,  S.W. 

Washington,  D.C.  20585,  (202)  586-2094 
(Mann);  586-2383  (Klurfeld). 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  10  CFR  205.282(b), 
notice  is  hereby  given  of  the  issuance  of 
the  Proposed  Decision  and  Order  set  out 
below.  The  Proposed  Decision  and 
Order  sets  forth  the  procedures  that  the 
DOE  has  tentatively  formulated  to 
distribute  to  eligible  claimants 
$100,697.87,  plus  accrued  interest, 
obtained  by  the  DOE  pursuant  to  a  June 
21,  1982  Remedial  Order.  In  the 
Remedial  Order,  the  DOE  found  that, 
during  the  period  August  1, 1979 
through  March  31, 1980,  Beacon  Bay 
had  sold  motor  gasoline  at  prices  in 
excess  of  the  maximum  lawful  selling 
price,  in  violation  of  Federal  petroleum 
price  regulations. 

The  OHA  has  tentatively  determined 
to  distribute  the  funds  obtained  from 
Beacon  Bay  in  two  stages.  In  the  first 
stage,  we  will  accept  claims  from 
identifiable  purchasers  of  gasoline  from 
Beacon  Bay  who  may  have  been  injured 
by  overcharges.  The  specific 
requirements  which  an  applicant  must 
meet  in  order  to  receive  a  refund  are  set 
out  in  Section  IV  of  the  Proposed 
Decision.  Claimants  who  meet  these 
specific  requirements  will  be  eligible  to 
receive  refunds  based  on  the  number  of 
gallons  of  gasoline  which  they 
purchased  from  Beacon  Bay. 

If  any  funds  remain  after  valid  claims 
are  paid  in  the  first  stage,  they  may  be 
used  for  indirect  restitution  in 
accordance  with  the  provisions  of  the 
Petroleum  Overcharge  Distribution  and 
Restitution  Act  of  1986  (PODRA),  15 
U.S.C.  4501-07.  Applications  for  Refund 
should  not  be  filed  at  this  time. 
Appropriate  public  notice  will  be 
provided  prior  to  the  acceptance  of 
claims.  Any  member  of  the  public  may 
submit  written  comments  regarding  the 
proposed  refund  procedures. 
Commenting  parties  are  requested  to 
provide  two  copies  of  their  submissions. 
Comments  must  be  submitted  within  30 
days  of  publication  of  this  notice  in  the 
Federal  Register  and  should  be  sent  to 
the  address  set  forth  at  the  beginning  of 
this  notice.  All  comments  received  in 
this  proceeding  will  be  available  for 
public  inspection  between  the  hours  of 
1  p.m.  and  5  p.m.,  Monday  through 
Friday,  except  federal  holidays,  in  the 
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Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  located  in  Room 
lE-234, 1000  Independence  Ave.,  S.W., 
Washington,  D.C.  20585. 

Dated:  August  19, 1994. 

George  B.  Brezney 

Director,  Office  of  Hearings  and  Appeals. 

Proposed  Decision  and  Order  of  the 
Department  of  Energy 

Implementation  of  Special  Refund 
Procedures 

Name  of  Firm:  Beacon  Bay 
Enterprises,  Inc. 

Date  of  Filing:  ]u\y  20,  1993. 

Case  Number:  LEF-0074. 

On  July  20, 1993,  the  Economic 
Regulatory  Administration  (ERA)  of  the 
Department  of  Energy  (DOE)  filed  a 
Petition  for  the  Implementation  of 
Special  Refund  Procedures  with  the 
Office  of  Hearings  and  Appeals  (OHA) 
to  distribute  the  funds  which  Beacon 
Bay  Enterprises,  Inc.  (Beacon  Bay) 
remitted  to  the  DOE  pursuant  to  a  June 
21.  1982  Remedial  Order.  Beacon  Bay 
has  remitted  $100,697.87  pursuant  to 
the  order,  to  which  $3,131.82  in  interest 
has  accrued  as  of  July  31, 1994.  In 
accordance  with  the  provisions  of  the 
procedural  regulations  at  10  CFR  part 
205,  subpart  V  (subpart  V),  the  ERA 
requests  in  its  Petition  that  the  OHA 
establish  special  procedures  to  make 
refunds  in  order  to  remedy  the  effects  of 
regulatory  violations  set  forth  in  the 
Remedial  Order.  This  Proposed 
Decision  and  Order  sets  forth  the  OHA’s 
plan  to  distribute  these  funds. 

I.  Background 

During  the  period  relevant  to  this 
proceeding.  Beacon  Bay  operated  1 1 
retail  service  stations  in  Southern 
California.  The  ERA  issued  a  Proposed 
Remedial  Order  (PRO)  to  Beacon  Bay  on 
July  29, 1980.  The  PRO  alleged  that, 
during  the  period  August  1, 1979, 
throu^  March  31, 1980,  Beacon  Bay 
sold  motor  gasoline  at  prices  in  excess 
of  the  maximum  lawful  selling  price,  in 
violation  of  Federal  petroleum  price 
regulations.  The  DOE  amended  the  PRO 
and  issued  a  Final  Remedial  Order  on 
June  21, 1982,  after  considering  Beacon 
Bay’s  ob)e€:tions  to  the  PRO.  Beacon  Bay 
Enterprises.  9  DOE  1  83,039  (1982).  On 
August  23, 1982,  Beacon  Bay  appealed 
the  DOE’S  Final  Remedial  Order  to  the 
Federal  Energy  Regulatory  Commission 
(FERC).  The  FERC  issued  a  Proposed 
Order,  on  November  15, 1982,  Beacon 
Bay  Enterprises,  21  FERC  )  62,295 
(1982),  and  an  Order,  on  January  25, 
1983,  Beacon  Bay  Enterprises,  22  FERC 
^  61,059  (1983)  ^e  two  of  which 
affirmed  and  adopted  the  DOE’s  Final 
Remedial  Order.  Beacon  Bay  has  since 


remitted  $100,697.87  to  the  DOE,  in 
compliance  with  the  Remedial  Order, 
which  is  now  available  (the  Beacon  Bay 
Remedial  Order  fund)  for  distribution 
through  Subpart  V. 

II.  Jurisdiction  and  Authority 

The  Subpart  V  regulations  set  forth 
general  guideUnes  which  may  he  used 
by  the  OHA  in  formulating  and 
implementing  a  plan  for  the  distribution 
of  funds  received  as  a  result  of  an 
enforcement  proceeding.  The  DOE 
pohcy  is  to  use  the  Subpart  V  process 
to  distribute  such  funds.  For  a  more 
detailed  discussion  of  Subpart  V  and  the 
authority  of  the  OHA  to  fashion 
procedures  to  distribute  refunds,  see 
Petroleum  Overcharge  Distribution  and 
Restitution  Act  of  1986, 15  U.S.C. 

§§4501  et  seq..  Office  of  Enforcement,  9 
DOE  ^  82,508  (1981);  Office  of 
Enforcement.  8  DOE  ^  82,597  (1981) 
(Vickers). 

We  have  considered  the  ERA’S 
Petition  that  we  implement  a  Subpart  V 
proceeding  with  respect  to  the  Beacon 
Bay  Remedial  Order  fund  and  have 
determined  that  such  a  proceeding  is 
appropriate.  'This  Proposed  Decision 
and  Order  sets  forth  the  OHA’s  tentative 
plan  to  distribute  this  fund.  We  intend 
to  publicize  our  proposal  and  solicit 
comments  firom  interested  parties  before 
taking  the  actions  proposed  in  this 
Decision.  Comments  regarding  the 
tentative  distribution  process  set  forth 
in  this  Proposed  Decision  and  Order 
should  be  filed  with  the  OHA  within  30 
days  of  its  publication  in  the  Federal 
Register. 

III.  Proposed  Refund  Procedures 

We  propose  to  implement  a  two-stage 
refund  procedure  for  distribution  of  the 
Beacon  Bay  Remedial  Order  fund.  In  the 
first  stage,  purchasers  of  gasoline  fi-om 
Beacon  Bay  during  the  period  covered 
by  the  Remedial  Order  may  submit 
Applications  for  Refund.  From  our 
experience  with  Subpart  V  proceedings, 
we  expect  that  potential  applicants 
generally  will  fall  into  the  following 
categories:  (i)  end-users;  (ii)  regulated 
entities,  such  as  cooperatives;  and  (iii) 
resellers  and  retailers. 

A.  Claims  Based  Upon  Overcharges. 

In  order  to  receive  a  refund,  each 
claimant  will  be  required  to  submit  a 
schedule  of  its  monthly  purchases  of 
gasoline  from  Beacon  Bay  during  the 
period  covered  by  tlie  Remedial  Order — 
August  1979  through  March  1980.  If  the 
gasoline  was  not  purchased  directly 
from  Beacon  Bay,  the  claimant  must 
establish  that  the  gasoline  originated 
with  Beacon  Bay.  Additionally,  a 
reseller  or  retailer  claimant,  except  one 
who  chooses  to  utilize  the  injury 


presumptions  set  forth  below,  will  be 
required  to  make  a  detailed  showing 
that  it  was  injured  by  Beacon  Bay’s 
overcharges.  This  showing  will 
generally  consist  of  two  distinct 
elements.  First,  a  reseller  or  retailer 
claimant  will  be  required  to  show  that 
it  had  “banks”  of  unrecouped  increased 
product  costs  in  excess  of  the  refund 
claimed.'  Second,  because  a  showing  of 
banked  costs  alone  is  not  sufficient  to 
establish  injury,  a  claimant  must 
additionally  provide  evidence  that 
market  conditions  precluded  it  from 
increasing  its  prices  to  pass  through  the 
additional  costs  associated  with  the 
overcharges.  See  Vaqueros  Energy 
Corp. /Hutches  Oil  Co.  Inc.,  11  DOE  ^ 
85,070  at  88,105  (1983).  Such  a  showing 
could  consist  of  a  demonstration  that  i 
firm  suffered  a  competitive 
disadvantage  as  a  result  of  its  purchase*- 
from  Beacon  Bay.  See  National  Helium 
Co./Atlantic  Richfield  Corp.,  11  DOE  1 
85,257  (1984),  aff’d  sub  nom.  Atlantic 
Richfield  Co.  v.  DOE,  618  F.  Supp.  119‘t 
(D.  Del.  1985). 

Our  experience  also  indicates  that  the 
use  of  certain  presumptions  permits 
claimants  to  participate  in  the  refund 
process  without  incturing  inordinate 
expense  and  ensures  that  refund  claims 
are  evaluated  in  the  most  efficient 
maimer  possible.  See,  e.g..  Marathon 
Petroleum  Co.,  14  DOE  1  85,269  (1986) 
{Marathon).  Presumptions  in  refund 
cases  are  specifically  authorized  by  the 
applicable  Subpart  V  regulations  at  10 
C.F.R.  205.282(e).  Accordingly,  we 
propose  to  adopt  the  presumptions  set 
forth  below. 

1.  Calculation  of  Refunds.  First,  we 
will  adopt  a  presumption  that  the 
overcharges  were  dispersed  equally  in 
all  of  Beacon  Bay’s  sales  of  gasoline 
during  the  period  covered  by  the 
Remedial  Order.  In  accordance  with  this 
presumption,  refunds  are  made  on  a 
pro-rata  or  volumetric  basis.^  In  the 


'  Claimants  who  have  previously  relied  upon 
their  banked  costs  in  order  to  obtain  refunds  in 
other  special  refund  proceedings  should  subtract 
those  refunds  from  any  cost  banks  submitted  in  this 
refund  proceeding.  See  Husky  Oil  Co./Metro  Oil 
Products.  Inc..  16  DOE  1  S5.090.  at  88,179  (1987). 
Additionally,  a  claimant  attempting  to  show  injury 
may  not  receive  a  refund  for  any  month  in  which 
it  has  a  negative  accumulated  cost  bank(for 
gasoline]  or  for  any  prior  month.  See  Standard  Oil 
Co.  (lndiana)/Suburban  Propane  Gas  Corp.,  13  DOE 
1  85,030,  at  88,082  (1985).  If  a  claimant  no  longer 
has  records  showing  its  banked  coats,  the  OHA  may 
use  its  discretion  to  permit  the  claimant  to 
approximate  those  cost  banks.  See,  e.g..  Gulf  Oil 
Corp./Sturdy  Oil  Co..  15  DOE  1  85,187  (1986). 

^  If  an  individual  claimant  believes  that  it  was 
injured  by  more  than  its  volumetric  share,  it  may 
elect  to  forego  this  presumption  and  file  a  refund 
application  based  upon  a  daim  that  it  suffered  a 
disproportionate  shM  of  Beacon  Bay’s  overcharges. 
See.  e.g..  Mobil  Oil  Corp. /Atchison,  Topeka  and 
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absence  of  better  information,  a 
volumetric  refund  is  appropriate 
because  the  DOE  price  regulations 
generally  required  a  regulated  firm  to 
account  for  increased  costs  on  a  firm¬ 
wide  basis  in  determining  its  prices. 

Under  the  volumetric  approach,  a 
claimant’s  “allocable  share”  of  the 
Remedial  Order  fund  is  equal  to  the 
number  of  gallons  pmchased  from 
Beacon  Bay  during  the  period  covered 
by  the  Remedial  Order  times  the  per 
gallon  refund  amoimt.  In  the  present 
case,  the  per  gallon  refund  amount  is 
$0.0690.  We  derived  this  figure  by 
dividing  the  amoimt  of  the  Remedial 
Order  fund,  $100,697.87,  by  1,460,321 
gallons,  the  volume  of  gasoline  which 
Beacon  Bay  sold  from  August  1, 1979, 
through  March  31, 1980.  A  claimant  that 
establishes  its  eligibility  for  a  refund 
will  receive  all  or  a  portion  of  its 
allocable  share  plus  a  pro-rata  share  of 
the  accrued  interest 

In  addition  to  the  volumetric 
presumption,  we  also  propose  to  adopt 
a  number  of  presumptions  regarding 
injury  for  claimants  in  each  category 
listed  below. 

2.  End-Users.  In  accordance  with 
prior  Subpart  V  proceedings,  we 
propose  to  adopt  the  presumption  that 
an  end-user  or  ultimate  consumer  of 
gasoline  purchased  from  Beacon  Bay 
whose  business  is  unrelated  to  the 
petroleum  industry  was  injured  by  the 
overcharges  resolved  by  the  Remedial 
Order.  See,  e.g.,  Texas  Oil  and  Gas 
Carp.,  12  DOE  f  85,069  at  88,209  (1984) 
(TOGCO).  Unlike  regulated  firms  in  the 
petroleum  industry,  members  of  this 
group  generally  were  not  subject  to 
price  controls  during  the  period  covered 
by  the  Remedial  Order,  and  were  not 
required  to  keep  records  which  justified 
selling  price  increases  by  reference  to 
cost  increases.  Consequently,  analysis  of 
the  impact  of  the  overcharges  on  the 
final  prices  of  goods  and  services 
produced  by  members  of  this  group 
would  be  beyond  the  scope  of  the 

Santa  Fe  Railroad  Co.,  20  DOE  1  85,788  (1990); 
Mobil  Oil  Corp./Marine  Corps  Exchange  Service,  17 
DOE  $  85,714  (1988).  Such  a  claim  will  be  granted 
if  the  claimant  makes  a  persuasive  showing  that  it 
was  “overcharged"  by  a  specific  amount,  and  that 
it  absorbed  those  overcharges.  See  Panhandle 
Eastern  Pipeline  Co./Westem  Petroleum  Co.,  19 
DOE  1  85,705  (1989).  To  the  degree  that  a  claimant 
makes  this  showing,  it  will  receive  an  above- 
volumetric  refund. 

^  As  in  previous  cases,  we  propose  to  establish  a 
minimum  refund  amount  of  $15.  In  this  proceeding, 
any  potential  claimant  purchasing  less  than  211 
gallons  of  gasoline  firom  Beacon  Bay  would  have  an 
allocable  share  of  less  than  $15.  We  have  found 
through  our  experience  that  the  cost  of  processing 
claims  in  which  refunds  for  amounts  less  than  $15 
are  sought  outweighs  the  benefits  of  restitution  in 
those  instances.  See  Exxon  Corp.,  17  DOE  1  85,590, 
at  89,150  (1988)  (Exxon). 


refund  proceeding.  Id.  We  therefore 
propose  that  the  end-users  of  gasoline 
purchased  from  Beacon  Bay  need  only 
document  their  purchase  volumes  from 
Beacon  Bay  during  the  period  covered 
by  the  Remedial  Order  to  make  a 
sufficient  showing  that  they  were 
injured  by  the  overcharges. 

3.  Regulated  Firms  and  Cooperatives. 
We  furdier  propose  that,  in  order  to 
receive  a  full  volumetric  refund,  a 
claimant  whose  prices  for  goods  and 
services  are  regulated  by  a  governmental 
agency,  i.e.  a  public  utility,  or  an 
agricultural  cooperative  which  is 
required  by  its  charter  to  pass  through 
cost  savings  to  its  member-purchasers, 
need  only  submit  documentation  of 
purchases  used  by  itself  or,  in  the  case 
of  a  cooperative,  sold  to  its  members. 
However,  a  regulated  firm  or  a 
cooperative  will  also  be  required  to 
certify  that  it  will  pass  any  refund 
received  through  to  its  customers  or 
member-customers,  provide  us  with  a 
full  explanation  of  how  it  plans  to 
accomplish  the  restitution,  and  certify 
that  it  will  notify  the  appropriate 
regulatory  body  or  membership  group  of 
the  receipt  of  the  refund.  See  Marathon, 
14  DOE  at  88,514-15.  This  requirement 
is  based  upon  the  presumption  that, 
with  respect  to  a  regulated  firm,  any 
overcharges  would  have  been  routinely 
passed  through  to  its  customers. 
Similarly,  any  refunds  received  should 
be  passed  through  to  its  customers.  With 
respect  to  a  cooperative,  in  general,  the 
cooperative  agreement  which  controls 
its  business  operations  would  ensure 
that  the  overcharges,  and  similarly 
refunds,  would  be  passed  through  to  its 
member-customers.  Accordingly,  these 
firms  will  not  be  required  to  make  a 
detailed  demonstration  of  injury.'* 

4.  Resellers  and  Retailers,  a.  Small 
Claims  Presumption.  We  propose  to 
adopt  a  “small  claims”  presumption 
that  a  firm  which  resold  gasoline 
purchased  from  Beacon  Bay  and 
requests  a  small  refund  was  injured  by 
the  overcharges.  Under  the  small  claims 
presumption,  a  reseller  or  retailer 
seeking  a  refund  of  $5,000  or  less, 
exclusive  of  interest,  will  not  be 
required  to  submit  evidence  of  injury 
beyond  documentation  of  the  volume  of 
gasoline  it  purchased  from  Beacon  Bay 
during  the  period  covered  by  the 
Remedial  Order.  See  TOGCO,  12  DOE  at 
88,210.  This  presumption  is  based  on 
the  fact  that  there  may  be  considerable 
expense  involved  in  gathering  the  types 

■*  A  cooperative’s  purchases  of  gasoline  from 
Beacon  Bay  which  were  resold  to  non-members  will 
be  treated  in  a  manner  consistent  with  purchases 
made  by  other  resellers.  See  Total  Petroleum,  Inc./ 
Farmers  Petroleum  Cooperative,  Inc.,  19  DOE  1 
85,215  (1989). 


of  data  necessary  to  support  a  detailed 
claim  of  injury;  for  small  claims  the 
expense  might  possibly  exceed  the 
potential  refund.  Consequently,  failure 
to  allow  simplified  refund  procedures 
for  small  claims  could  deprive  injured 
parties  of  their  opportunity  to  obtain  a 
refund.  Furthermore,  use  of  the  small 
claims  presumption  is  desirable  in  that 
it  allows  the  OHA  to  process  the  large 
number  of  routine  refund  claims 
expected  in  an  efficient  manner.* 

b.  Mid-Level  Claim  Presumption.  In 
addition,  a  reseller  or  retailer  claimant 
whose  allocable  share  of  the  refund  pool 
exceeds  $5,000,  excluding  interest,  may 
elect  to  receive  as  its  refund  either 
$5,000  or  40  percent  of  its  allocable 
share.*  The  use  of  this  presumption 
reflects  our  conviction  that  these  larger, 
mid-level  claimants  were  likely  to  have 
experienced  some  injury  as  a  result  of 
the  overcharges.  See  Marathon,  14  DOE 
at  88,515.  In  some  prior  special  refund 
proceedings,  we  have  performed 
detailed  analyses  in  order  to  determine 
product-specific  levels  of  injury.  See, 
e.g.,  Getty  Oil  Co.,  15  DOE  ?  85,064 
(1986).  However,  in  Gulf  Oil  Corp.,  16 
DOE  1  85,381  at  88,737  (1987),  we 
determined  that  based  upon  the 
available  data,  it  was  more  accurate  and 
efficient  to  adopt  a  single  presumptive 
level  of  injury  of  40  percent  for  all  mid¬ 
level  claimants,  regardless  of  the  refined 
product  that  they  purchased,  based 
upon  the  results  of  our  analyses  in  prior 
proceedings.  We  believe  that  approach 
generally  to  be  sound,  and  we  therefore 
propose  to  adopt  a  40  percent 
presumptive  level  of  injury  for  all  mid¬ 
level  claimants  in  this  proceeding. 
Consequently,  an  applicant  in  this 
group  will  only  be  required  to  provide 
documentation  of  its  purchase  volumes 
of  gasoline  from  Beacon  Bay  during  the 
Remedial  Order  period  in  order  to  be 
eligible  to  receive  a  refund  of  40  percent 
of  its  total  allocable  share  or  $5,000, 
whichever  is  greater.'^ 

’  In  order  to  qualify  for  a  refund  under  the  small 
claims  presumption,  a  reseller  or  retailer  must  have 
purchased  less  than  72,471  gallons  of  gasoline  from 
Beacon  Bay  during  the  settlement  agreement  period. 

^  Under  the  mid-level  presumption,  a  claimant 
which  purchased  between  72,471  gallons  and 
181,177  gallons  of  gasoline  from  Beacon  Bay  would 
be  eligible  to  receive  a  principal  refund,  exclusive 
of  interest,  of  $5,000.  A  claimant  purchasing  more 
than  181,177  gallons  of  petroleum  products  would 
be  eligible  for  a  principal  refund  equal  to  40  percent 
of  its  allocable  share. 

''  A  claimant  who  attempts  to  make  a  detailed 
showing  of  injury  in  order  to  obtain  100  percent  of 
its  allocable  share  but,  instead,  provides  evidence 
that  leads  us  to  conclude  that  it  passed  through  all 
of  the  overcharges,  or  that  it  was  injured  in  an 
amount  less  than  the  presumed  level  refund,  may 
not  necessarily  receive  a  full  presumption-based 
refund.  Instead,  such  a  claimant  may  receive  a 
refund  which  reflects  the  level  of  injury  established 
in  its  appiication. 
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c.  Spot  Purchasers.  We  propose  to 
adopt  a  rebuttable  presumption  that  a 
reseller  or  retailer  that  made  only  spot 
purchases  from  Beacon  Bay  did  not 
suffer  injury  as  a  result  of  diose 
purchases.  As  we  have  previously 
stated,  spot  purchasers  generally  had 
considerable  discretion  as  to  the  timing 
and  location  of  their  purchases,  and 
therefore  would  not  have  made  spot 
market  purchases  from  a  firm  at 
increased  prices  unless  they  were  able 
to  pass  through  the  full  amount  of  the 
finn’s  selling  price  to  their  own 
customers.  See,  e.g.,  Vaqueros,  8  DOE  at 
85,396-97.  Accordingly,  a  spot 
purchaser  claimant  must  submit  specific 
and  detailed  evidence  to  rebut  the  spot 
purchaser  presumption  and  to  establish 
the  extent  to  which  it  was  injured  as  a 
result  of  its  spot  purchases  from  Beacon 
Bay.® 

B.  Refund  Applications  Filed  by 
Representatives.  In  addition,  we 
propose  to  adopt  the  following 
procedures  relating  to  refund 
applications  filed  on  behalf  of 
applicants  by  “representatives,” 
including  refund  filing  services, 
consulting  firms,  accountants,  and 
attorneys.  See  Texaco  Inc.,  20  DOE 
^  85,147  (1990).  Each  such  filing  service 
shall,  contemporaneously  with  its  first 
filing  in  the  Beacon  Bay  proceeding, 
submit  a  statement  indicating  its 
qualifications  for  representing  refund 
applicants  and  containing  a  detailed 
description  of  the  solicitation  practices 
and  application  procedures  that  it  has 
used  and  plans  to  use.’  This  statement 
should  contain  the  following 
information:  'o 

"In  prior  proceedings,  we  have  stated  that 
refunds  will  be  approved  for  spot  purchasers  who 
demonstrated  that:  (1)  they  made  the  spot  purchases 
for  the  purpose  of  ensuring  a  supply  for  their  base 
period  customers  rather  than  in  anticipation  of 
financial  advantage  as  a  result  of  those  purchases, 
and  (2)  they  were  forced  by  market  conditions  to 
resell  the  product  at  a  loss  that  was  not 
subsequently  recouped  through  the  draw  down  of 
banks.  See.  e.g.,  Texaco  Inc.,  20  DOE  1 85,147  at 
88.321  (1990):  Quaker  State  Oil  Refining  Corp./ 
Certified  Gasoline  Co.,  14  DOE  1 85,465  (1986). 

^This  statement  should  be  submitted  under 
separate  cover  and  reference  the  Beacon  Bay  refund 
proceeding.  Case  No.  LEF-0074. 

'°This  information  with  regard  to  some  filing 
services  has  already  been  requested  and  received  by 
this  Office.  Therefore,  any  filing  service  that  has 
had  more  than  10  Applications  for  Refund 
approved  before  the  issuance  of  this  Proposed 
Decision  and  Order  need  not  submit  this 
information  if  it  has  already  done  so  in  another 
proceeding.  Instead,  such  a  filing  service  need  only 
include  a  copy  of  the  previous  submission(s) 
responsive  to  items  (l)-(5)  and  provide  an  update 
if  its  response  to  any  of  these  questions  has  changed 
since  it  first  submitted  its  information.  However,  in 
light  of  the  importance  of  this  information,  it  is 
prudent  for  all  filing  services  to  review  their 
practices  and  inform  the  OHA  of  any  alterations  or 
improvements  that  may  have  been  made. 


(1)  A  description  of  the  procedures 
used  to  solicit  refund  applications  in  the 
Beacon  Bay  proceeding  and  copies  of 
any  solicitation  materials  mailed  to 
prospective  Beacon  Bay  applicants; 

(2  J  A  description  of  how  the  filing 
service  obtains  authorii^ation  firom  its 
clients  to  act  as  their  representative, 
including  copies  of  any  type  of 
authorization  form  signed  by  refund 
applicants: 

(3)  A  description  of  how  the  filing 
service  obtains  and  verifies  the 
information  contained  in  refund 
applications; 

(4)  A  description  of  the  procedures 
used  to  forward  refunds  to  its  clients; 

(5)  A  description  of  the  procedures 
used  to  prevent  and  check  for  duplicate 
filings. 

Upon  receipt  of  this  information,  we 
may  suggest  alteration  of  a  filing 
service’s  procedures  if  they  do  not 
conform  to  the  procedural  requirements 
of  10  C.F.R.  Part  205  and  this 
proceeding. 

Second,  we  will  require  strict 
compliance  with  the  filing  requirements 
as  specified  in  10  C.F.R.  §  205.283, 
particularly  the  requirement  that 
applications  and  the  accompanying 
certification  statement  be  signed  by  the 
applicant. 

Third,  in  any  case  where  an 
application  has  been  signed  and  dated 
before  the  issuance  of  the  final  Decision 
and  Order  in  this  proceeding,  we  will 
require  a  certification  statement,  signed 
and  dated  by  the  applicant  after  the  date 
of  the  issuance  of  the  final  Decision  and 
Order.  This  certification  should  state 
that  the  applicant  has  not  filed  and  will 
not  file  any  other  Application  for 
Refund  in  the  Beacon  Bay  proceeding 
and  that,  after  having  been  provided  a 
copy  of  the  final  Decision  and  Order,  it 
still  authorizes  that  filing  service  to 
represent  it. 

Fourth,  we  will  require  fi-om  each 
representative  a  statement  certifying 
that  it  maintains  a  separate  escrow 
account  at  a  bank  or  other  financial 
institution  for  the  deposit  of  all  refunds 
received  on  behalf  of  applicants,  and 
that  its  normal  business  practice  is  to 
deposit  all  Subpart  V  refimd  checks  in 
that  account  within  two  business  days 
of  receipt  and  to  disburse  refunds  to 
applicants  within  30  calendar  days 
thereafter.  Unless  such  certification  is 
received  by  the  OHA,  all  refund  checks 
approved  will  be  made  payable  solely  to 
the  applicant.  Representatives  who  have 
not  previously  submitted  an  escrow 
certification  form  to  the  OHA  may 
obtain  a  copy  of  the  appropriate  form  by 
contacting: 

Marcia  B.  Carlson,  HG-13,  Chief,  Docket 

&  Publications  Branch,  Office  of 


Hearings  and  Appeals,  Department  of 

Enei^y,  Washington,  D.C.  20585. 

Finally,  the  OHA  reiterates  its  policy 
to  closely  scrutinize  applications  filed 
by  filing  services.  Applications 
submitted  by  a  filing  service  should 
contain  all  of  the  information  indicated 
in  the  final  Decision  and  Order  in  this 
proceeding. 

C.  Distribution  of  Funds  Remaining 
After  First  Stage.  VVe  propose  that  any 
funds  that  remain  after  all  first  stage 
claims  have  been  decided  be  distributed 
in  accordance  with  the  provisions  of  the 
Petroleum  Overcharge  Distribution  and 
Restitution  Act  of  1986  (PODRA),  15 
U.S.C.  §§  4501-07.  The  PODRA  requires 
that  the  Secretary  of  Energy  determine 
annually  the  amount  of  oil  overcharge 
funds  that  will  not  be  required  to  refund 
monies  to  injured  parties  in  Subpart  V 
proceedings  and  make  those  funds 
available  to  state  governments  for  use  in 
four  energy  conservation  programs.  The 
Secretary  has  delegated  these 
responsibilities  to  the  OHA,  and  any 
funds  in  the  Beacon  Bay  Remedial 
Order  fund  that  the  OHA  determines 
will  not  be  needed  to  effect  direct 
restitution  to  injured  customers  will  be 
distributed  in  accordance  with  the 
provisions  of  the  PODRA. 

It  Is  Therefore  Ordered  That: 

The  refund  amount  remitted  to  the 
Department  of  Energy  by  Beacon  Bay 
Enterprises,  Inc.  pursuant  to  the 
Remedial  Order  issued  on  June  21. 

1982,  will  be  distributed  in  accordance 
with  the  foregoing  Decision. 

[FR  Doc.  94-21373  Filed  8-28-94;  8:45  am) 
BILLING  CODE  6450-01-P 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP94-59~000,001] 

Cove  Point  LNG  Limited  Partnership; 
Availability  of  the  Environmental 
Assessment  for  the  proposed  Cove 
Point  LNG  Peakshaving  Project 

August  24, 1994. 

The  staff  of  the  Federal  Energy 
Regulatory  Commission  (FERC  or 
Commission)  has  prepared  an 
Environmental  Assessment  (EA)  on  the 
liquefaction  imit  and  recommissioning 
of  existing  facilities  proposed  by  Cove 
Point  LNG  Limited  Partnership  (Cove 
Point  LNG)  in  the  above-referenced 
docket. 

The  EA  was  prepared  to  satisfy  the 
requirements  of  the  National 
Environmental  Policy  Act.  The  staff 
concludes  that  approval  of  the  proposed 
project,  with  appropriate  mitigating 
measures,  would  not  constitute  a  major 
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Federal  action  significantly  affecting  the 
quality  of  the  human  environment. 

The  EA  assesses  the  potential 
environmental  effects  of: 

•  The  construction  and  operation  of  a 
15.0  million  cubic  feet  per  day 
liquefaction  unit;  and 

•  Recommissioning  of  onshore 
facilities  at  Cove  Point  LNG’s  existing 
Cove  Point  LNG  terminal. 

The  purpose  of  the  proposed  project 
would  be  to  provide  up  to  5,000,000 
dekatherms  of  storage  and  up  to 
1,000,000  dekatherms  per  day  sendout 
fo^eak  winter  demand. 

The  EA  will  be  placed  in  the  public 
files  of  the  FERC  on  August  26, 1994 
and  vdll  be  available  for  public 
inspection  at:  Federal  Energy  Regulatory 
Commission,  Division  of  Public 
Information,  941  North  Capitol  Street, 
N.E.,  Room  3104,  Washington,  DC 
20426,  (202)  208-1371. 

Copies  of  the  EA  have  been  mailed  to 
Federal,  state  and  local  agencies,  public 
interest  groups,  interested  individuals, 
newspapers,  and  parties  to  this 
proceeding. 

A  limitra  number  of  copies  of  the  EA 
are  available  from:  Mr.  Hugh  Thomas, 
Environmental  Project  Manager, 
Environmental  Review  and  Compliance 
Branch  I,  Office  of  Pipeline  Regulation, 
Room  7303,  825  NorA  Capitol  Street, 
N.E.,  Washington,  DC  20426,  (202)  208- 
0980. 

Any  person  wishing  to  comment  on 
the  EA  may  do  so.  Written  comments 
must  reference  Docket  No.  CP94-59- 
000,  and  be  addressed  to:  Office  of  the 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
N.E.,  Washington,  D.C.  20426. 

Comments  should  be  filed  as  soon  as 
possible,  but  must  be  received  no  later 
than  September  26, 1994,  to  ensure 
consideration  prior  to  a  Commission 
decision  on  this  proposal.  A  copy  of  any 
comments  should  be  sent  to  Mr.  Hugh 
Thomas,  Environmental  Project 
Manager,  Room  7303,  at  the  same 
address. 

Comments  will  be  considered  by  the 
Commission  but  will  not  serve  to  make 
the  commentor  a  party  to  the 
proceeding.  Any  person  seeking  to 
become  a  party  to  the  proceeding  must 
file  a  motion  to  intervene  pursuant  to 
Rule  214  of  the  Commission’s  Rules  of 
Practice  and  Procedure  (18  CFR 
385.214). 

The  date  for  filing  timely  motions  to 
intervene  in  this  proceeding  has  passed. 
Therefore,  parties  now  seeldng  to  file 
late  interventions  must  show  good 
cause,  as  required  by  §  385.214(b)(3), 
why  this  time  limitation  should  be 
waived.  Environmental  issues  have  been 
viewed  as  good  cause  for  late 


intervention.  You  do  not  need 
intervenor  status  to  have  your 
comments  considered. 

Additional  information  about  this 
project  is  available  from  Mr.  Hugh 
Thomas,  Environmental  Review  and 
Compliance  Branch  I,  Office  of  Pipeline 
Regulation,  at  (202)  208-0980. 

Lois  D.  Cashell, 

Secretary. 

IFR  Doc.  94-21328  Filed  8-29-94;  8:45  am) 
BILUNG  CODE  «717-0Myl 


[Docket  No.  GT94-63-000] 

Panhandle  Eastern  Pipe  Line 
Company;  Proposed  Changes  in  FERC 
Gas  Tariff 

August  24, 1994. 

Take  notice  that  on  August  19, 1994, 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Original  Volume 
No.  2,  Seventh  Revised  Sheet  No.  979, 
Fourth  Revised  Sheet  No.  1660  and  First 
Revised  Sheet  No.  1761. 

Panhandle  states  that  this  filing  is 
made  to  cancel  Rate  Schedules  TS-2, 
TS-4  and  TS-5  which  provided  for 
storage  and  transportation  service  by 
Panhandle  for  various  customers,  and 
which  terminated  May  1, 1993,  in 
conjunction  with  the  implementation  of 
restructured  services  under  Order  No. 
636  pursuant  to  the  authorization 
granted  by  the  Commission  in  Docket 
Nos.  RS92-22-003  and  004;  Docket  Nos. 
RS92-22-4)05,  006  and  008;  and  Docket 
Nos.  RS92-22-009,  010  and  011, 
respectively.  Panhandle  proposes  that 
these  sheets  become  effective  May  1 , 
1993. 

Panhandle  states  that  a  copy  of  the 
filing  was  sent  to  each  of  Panhandle’s 
customers  served  under  Rate  Schedules 
TS-2,  TS-4  and  TS-5  and  the 
applicable  state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington, 
D.C.  20426,  in  accordance  with 
§§  385.211  and  385.214  of  the 
Commission’s  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  August  31, 1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 


available  for  public  inspection  in  the 
Public  Reference  Room. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  94-21332  Filed  8-29-94;  8:45  am) 
BtLUNG  CODE  6717-01-M 


[Docket  No.  RP94-162-002) 

High  Island  Offshore  System;  Motion 
to  Place  Suspended  Tariff  Sheets  Into 
Effect 

August  24, 1994. 

Take  notice  that  on  August  18, 1994, 
High  Island  Offshore  System  (HIOS), 
pursuant  to  Section  4  (e)  of  the  Natural 
Gas  Act  and  §  154.67  of  the 
Commission’s  Regulations,  filed  to  place 
into  effect  on  September  1, 1994,  subject 
to  refund,  the  tariff  sheets  reflecting  a 
change  in  rates  and  charges  that  were 
suspended  in  this  proce^ng  by  the 
Commission’s  Order  of  March  31, 1994. 

In  addition,  in  accordance  with  the 
Commission’s  May  31, 1994,  order 
clarifying  the  March  31, 1994, 
suspension  order,  HIOS  moves  to  place 
into  effect  on  September  1, 1994,  the 
suspended  tariff  sheets,  without  refund 
condition,  which  eliminate  its 
Interruptible  Revenue  Crediting 
Mechanism. 

On  March  1, 1994,  HIOS  filed  revised 
tariff  sheets  with  the  Commission  that 
provided  for  a  general  increase  in  the 
rates  for  HIOS’  jurisdictional 
transportation  services.  In  such  filing, 
HIOS  also  included  tariff  sheets  which 
eliminated  its  Interruptible  Revenue 
Crediting  Mechanism.  On  March  31 , 
1994,  the  Commission  issued  an  order 
that,  among  other  things,  accepted 
HIOS’  tariff  sheets  and  suspended  the.m 
for  five  months,  or  imtil  September  1 , . 
1994.  As  to  the  tariff  sheets  which 
eliminated  HIOS’  Interruptible  Revenue 
Crediting  Mechanism,  the  Commission 
provided  in  its  March  31, 1994, 
suspension  that  they  could  go  into  effect 
on  September  1, 1994,  subject  to  refund 
and  hearing.  However,  in  its  May  31, 
1994,  “Order  Clarifying  Previous  Order 
and  Denying  Rehearing’’  the 
Commission  clarified  that  the  tariff 
sheets  which  eliminated  the 
Interruptible  Revenue  Crediting 
Mechanism  could  go  into  effect  on 
September  1, 1994,  without  refund 
condition  and  without  being  subject  to 
a  hearing. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission’s 
Rules  of  Practice  and  Procedure  18  CFR 
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385.211.  All  such  protests  should  be 
filed  on  or  before  August  31, 1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 

Lois  D.  Cashed , 

Secretary. 

(FR  Doc.  94-21330  Filed  8-29-94;  8:45  am) 
BILLING  CODE  6717-01-M 

[Docket  No.  RP94-365-0011 

Williams  Natural  Gas  Company: 
Proposed  Changes  in  FERC  Gas  Tariff 

"August  24, 1994. 

Take  notice  that  on  August  19, 1994, 
Williams  Natural  Gas  Company  (WNG), 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Second  Revised  Volume  No. 

1,  the  following  tariff  sheets,  with  a 
proposed  effective  date  of  September  17, 
1994: 

Substitute  Second  Revised  Sheet  Nos.  7  and 

8 

WNG  states  that  it  made  a  filing  on 
August  17, 1994,  pursuant  to  Article  II, 
Section  10  of  the  Stipulation  and 
Agreement  dated  November  24, 1992 
(November  24  S  &  A),  approved  by 
Commission  Order  dat^  March  12, 

1993  (61  FERC  61,240)  and  Article  14  of 
the  General  Terms  and  Conditions  of  its 
FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1.  WNG  discovered  that 
certain  payments  for  gas  cost  were 
included  in  the  filing,  which  were  also 
included  in  its  filing  in  Docket  No. 
RP94-296  being  made  today.  WNG 
further  states  that  the  instant  filing  is 
being  made  to  remove  these  gas  cost 
amounts  fi-om  the  take-or-pay  buyout, 
buydown  and  contract  reformation  costs 
filed  August  17, 1994.  For  convenience, 
all  enclosures  filed  August  17, 1994, 
except  copies  of  the  settlement 
agreements,  are  being  refiled  herewith. 

WNG  states  that  a  copy  of  its  filing 
was  served  on  all  participants  listed  on 
the  service  lists  maintained  by  the 
Commission  in  the  dockets  referenced 
above  and  on  all  of  WNG’s  jurisdictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  N.E., 
Washington,  D.C.  20426,  in  accordance 
with  §  385.211  of  the  Commission’s 
Rules  and  Regulations.  All  such  protests 
should  be  filed  on  or  before  August  31, 
1994.  Protests  will  be  considered  by  the 
Commission  in  determining  the 


appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protests  parties  to  the 
proceedings.  Copies  of  this  filing  are  on 
file  with  the  commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  94-21333  Filed  8-29-94;  8:45  am) 
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[Docket  No.  RP94-296-003] 

Williams  Natural  Gas  Company; 
Proposed  Changes  in  FERC  Gas  Tariff 

August  24, 1994. 

Take  notice  that  on  August  19, 1994, 
Williams  Natural  Gas  Company  (WNG), 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Second  Revised  Volume  No. 

1,  Third  Revised  Sheet  No.  9  and 
Second  Revised  Sheet  No.  10.  The 
proposed  effective  date  of  these  tariff 
sheets  is  September  19, 1994. 

WNG  states  that  this  filing  is  being 
made  in  compliance  with  Commission 
order  issued  July  20, 1994,  in  Docket 
No.  RP94-296-000.  WNG  was  directed 
by  ordering  paragraph  (D)  of  the  July  20 
order  to  file  “*  *  *  prior  period  PGA 
adjustments  contained  in  the  final  two 
months  of  the  nine-month  close-out 
period  ending  Jime  30, 1994  *  *  *” 
within  30  days  of  the  issuance  of  the 
order.  WNG  was  also  directed  to  remove 
approximately  $1.1  in  Colorado  and 
Wyoming  ad  valorem  taxes  pending 
Commission  determination  of  whether 
such  taxes  are  permissible  PGA  cost. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  N.E., 
Washington,  D.C.  20426,  in  accordance 
with  18  CFR  385.211  of  the 
Commission’s  Rules  and  Regulations. 
All  such  protests  should  be  filed  on  or 
before  August  31, 1994.  Protests  will  be 
considered  by  the  commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  94-21331  Filed  8-29-94;  8:45  am) 
BILLING  CODE  6717-01-M 


[Docket  No.  TM95-1 -76tOOO] 

Wyoming  Interstate  Company,  Ltd.; 
Filing 

August  24, 1994. 

Take  notice  that  on  August  22, 1994, 
Wyoming  Interstate  Company,  Ltd. 
(WIC),  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  First  Revised  Volume 
No.  1, 1st  Revised  First  Revised  Sheet 
No.  5  and  Second  Revised  Volume  No. 

2, 1st  Revised  First  Revised  Sheet  No.  4 
and  Second  Revised  Sheet  No.  5.  WIC 
states  that  the  tariff  sheets  reflect  a 
decrease  of  $0.0002  per  Mcf  in  the  ACA 
adjustment  charge,  resulting  in  a  new 
ACA  rate  of  $0.0024  per  Mcf  based  on 
WIC’s  1994  ACA  billing. 

WIC  requested  that  the  new  $0.0024 
cent  per  Mcf  ACA  charge  be  effective 
October  1, 1994. 

WIC  states  that  copies  of  this  filing 
have  been  served  on  WIC’s 
jurisdictional  customers  and  public 
bodies,  and  the  filing  is  available  for 
public  inspection  at  WIC’s  operating 
offices  in  Colorado  Springs,  Colorado. 

Any  person  desiring  to  oe  heard  or  to 
protest  said  filing  should  file  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Refgulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington, 
D.C.  20426,  in  Accordance  with 
§  385.211  and  385.214  of  the 
Commission’s  Rules  of  practice  and 
Procedure  (18  CFR  Section  385.214  and 
385.211).  All  such  motions  or  protests 
should  be  filed  on  or  before  August  31. 
1994.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  94-21329  Filed  8-29-94;  8:45  ara| 
BILLING  CODE  6717-01-M 


Office  of  Public  and  Consumer  Affairs; 
Public  Participation  Policy  and 
Secretarial  Guidance 

AGENCY:  Department  of  Energy. 

ACTION:  Notice  of  Publication  of  Public 
Participation  Policy  and  Guidance. 

SUMMARY:  Today’s  notice  publishes  the 
Department’s  Public  Participation 
Policy  and  Secretarial  Guidance  which 
the  Secretary  approved  and  issued  to  all 
DOE  employees  on  July  29, 1994.  This 
policy  formally  expresses  the 
Department’s  fundamental  philosophy. 
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core  values,  and  goals  for  public 
participation  and  is  a  key  component,  in 
the  Department’s  efforts  to  operate 
under  a  new  culture  of  openness  and 
accountability  to  the  public  it  serves. 

This  ]X)licy  is  applicable  to  all  elements 
and  activities  within  the  Department. 

FOR  FURTHER  INFORMATION  CONTACT: 

Elizabeth  A.  Nolan,  director,  Consumer 
and  Public  Liaison,  PA-2,  U.S. 
Department  of  Energy,  1000 
Independence  Avenue,  SW, 

Washington,  DC  20585  or  telephone 
(202) 586-5373. 

Michael  G.  Gauhlin, 

Director,  Public  and  Ckmsumer  Affairs. 

Public  Participation  Policy 
Public  Participation 

Public  participation  is  open,  ongoing, 
two-way  conununication,  both  formal 
and  informal,  between  the  Department 
of  Energy  and  its  stakeholders.  This 
steady,  interactive  communication 
enables  each  party  to  learn  about  and 
better  understand  the  views  and 
positions  of  the  other.  The  Department 
recognizes  the  many  benefits  to  be 
derived  horn  public  participation,  for 
both  stakeholders  and  DOE.  Public 
participation  provides  a  means  for  the 
Department  to  gather  the  most  diverse 
collection  of  opinions,  perspectives,  and 
values  from  the  broadest  spectrum  of 
the  public,  enabling  the  Elepartment  to 
make  better,  more  informed  decisions. 
Public  participation  benefits 
stakeholders  by  creating  an  opportunity 
to  provide  input  and  influence 
decisions. 

Policy 

Public  participation  is  a  fundamental 
component  in  program  operations, 
planning  activities,  and  decision¬ 
making  within  the  Department.  The 
public  is  entitled  to  play  a  role  in 
Departmental  decision-making. 

Purpose 

This  policy  is  intended  to  ensure  that 
public  participation  is  an  integral  and 
effective  part  of  Departmental  activities 
and  that  decisions  are  made  with  the 
benefit  of  important  public  perspectives. 
This  policy  provides  a  mechanism  for 
bringing  a  broad  range  of  diverse 
stakeholder  viewpoints  and  values  early 
into  the  Department’s  decision-making 
process.  This  early  involvement  enables 
the  Department  to  make  more  informed 
decisions,  improve  quality  through 
collaborative  efforts,  and  build  mutual 
understanding  and  trust  between  the 
E)e|>artment  and  the  public  it  serves. 
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Scope 

This  policy  is  designed  to  function  as 
a  general  framework  within  which  all 
Department  programs  shall  operate. 
While  it  applies  to  all  levels  of  DOE,  its 
intent  is  development  and 
implementation  of  effective  public 
participation  programs  at  each  site.  In 
conjunction  with  its  stakeholders  and 
field  manager,  each  site  shall  develop 
and  implement  a  public  participation 
program  that  promotes  openness  and 
two-way  communication  and  is  tailored 
to  meet  specific  program,  site,  and 
stakeholder  needs.  This  policy  is  not 
intended  to  affect  legal  requirements 
imposed  by  law,  regulation,  or 
contractual  agreement;  neither  does  it 
modify  any  legal  rights  available  to  the 
public  under  current  law. 

Definitions 

Under  this  policy,  the  Department 
actively  seeks,  considers,  and 
incorporates  or  otherwise  responds  in  a 
timely  manner  to  the  views  of  its 
stakeholders  thereby  providing  them  an 
opportunity  to  influence  decisions. 
St^eholders  are  defined  as  those 
individuals  and  groups  in  the  public 
and  private  sectors  who  are  interested  in 
and/or  afiected  by  the  Department’s 
activities  and  decisions,  ^blic 
participation  is  defined  as  open, 
ongoing  two-way  communication,  both 
formal  and  informal,  within  the  DOE 
Complex  and  between  the  Department 
and  its  stakeholders.  This 
communication  will  vary  widely  in 
nature  and  scope  and  may  include,  but 
is  not  limited  to,  informal 
conversations,  scheduled  meetings  and 
workshops,  legally  required  hearings, 
and  Federal-State-local-Tribal 
agreements. 

Goals 

The  goals  of  the  Department’s  Public 
Participation  Policy  are: 

I.  The  Department  actively  seeks  and 
considers  public  input,  and  incorporates 
or  otherwise  responds  to  the  views  of  its 
stakeholders  in  making  its  decisions. 

II.  The  public  is  informed  in  a  timely 
manner  about  and  empowered  to 
participate  in  the  Department’s 
decision-making  processes,  which  are 
open,  imderstandable,  and  consistently 
followed.  Access  points  for  public  input 
are  clearly  defined  from  the  earliest 
stages  of  a  decision  process  and  provide 
adequate  time  for  stakeholders  to 
participate. 

III.  Qedible,  effective  public 
participation  processes  are  consistently 
incorporated  into  the  Department’s 
program  operations,  planning  activities, 
and  decision-making  processes,  at 


headquarters  and  in  the  field.  Every 
employee  within  the  DOE  Complex 
shares  responsibility  to  promote, 
practice,  and  improve  public 
participation. 

Core  Values 

Though  program-specific  public 
participation  activities  may  vary 
throughout  the  DOE  Complex,  each 
program  will  be  characterized  by  the 
following  core  values: 

Accessibility:  Known  avenues  to 
Department  leaders  who  are  available, 
approachable,  and  open  to  the  public. 

Accountability:  Responsibility  to  the 
public  for  its  decisions  and  a 
willingness  to  provide  explanations  for 
the  rationales  behind  its  decisions.  ^ 

Accuracy:  Commitment  to  the  truth. 

Communication:  Open,  two-way 
exchange  of  information,  knowledge, 
and  perspectives  between  the 
Department  and  its  stakeholders. 

Consistency:  Stakeholder  interactions 
marked  by  regularity  and  continuity. 

Fairness:  Objectivity  and  freedom 
from  favor  toward  any  side. 

Honesty:  Commitment  to  fairness, 
trustworthiness,  and 
straightforwardness. 

Innovation:  Introduction  of  new  ideas, 
methods,  and  approaches. 

Openness:  Ready  accessibility  and  a 
willingness  to  listen  to,  consider,  and 
respond  to  stakeholders. 

Peer  review:  Reexamination  of  key 
issues  and  decisions  by  internal  and 
external  peers. 

Respect:  Consideration  and  deference 
in  the  treatment  of  stakeholders. 

Responsiveness:  Timely  and 
empathetic  consideration  of  and 
response  to  the  needs,  wants,  and 
concerns  of  stakeholders. 

Scientific  Credibility:  Commitment  to 
the  pursuit  of  sound,  dependable, 
leading  edge  science. 

Sincerity:  Openness,  frankness,  and 
truthfulness  in  all  stakeholder 
communications. 

Time/Timeliness:  Adequate  amount  of 
time  for  stakeholders  to  participate  in 
Department  decision-m^ng  processes. 
Timely  responses  to  stakeholder  input 
and  requests.  Timely  Departmental 
decision-making  processes  supported 
but  not  hindered  or  delayed  by  public 
participation. 

Accountability 

Senior  departmental,  program,  and 
field  managers  are  accountable  for 
assuring  that  public  participation 
activities  meet  the  goals  of  this  policy 
and  the  needs  of  stakeholders;  are  fully 
coordinated;  and  reflect  Departmental 
principles  and  values.  Managers  are 
responsible  for  implementing  plans  that 
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assure  that  public  participation  needs 
for  their  programs  or  projects  are 
identified  and  satisfied  in  the  decision¬ 
making  process.  Public  Participation  is 
a  performance  element  for  these 
managers. 

Guidance  On  Implementation  of  the 
Department’s  Public  Participation 
Policy 

Public  participation  must  be  a 
fundamental  component  of  the 
Department’s  program  operations, 
planning  activities,  and  decision¬ 
making.  The  business  of  the  Department 
must  be  open  to  the  full  view  and  input 
of  those  whom  it  serves,  consistent  vdth 
applicable  laws,  regulations,  and 
contracts. 

To  ensure  that  we  operate  in  this 
manner,  the  Department’s  Public 
Participation  Policy  was  developed  by  a 
cross-cutting  team  that  included  field 
representatives.  This  policy  marks  a 
clear  break  with  past  practice  by 
challenging  the  Department  and  its 
contractors  to  perform  to  a  new  standard 
of  openness  and  service. 

Witin  this  policy  framework,  each  site 
will  develop  its  own  public 
participation  program  and  plan  in 
consultation  with  stakeholders  and  with 
the  concurrence  of  appropriate 
Headquarters  program  offices.  In 
achieving  the  goals  of  public 
participation,  managers  are  responsible 
for: 

•  identifying,  planning,  funding, 
supporting,  and  implementing  the 
appropriate  level  and  scope  of  public 
participation  activities  in  their 
programs; 

•  ensuring  that  public  participation 
principles,  values,  and  processes  are 
fully  understood  and  practiced  within 
their  programs  and  at  their  sites; 

•  providing  necessary  human, 
information,  systems,  and  financial 
resources;  and, 

•  ensuring  that  their  staff  receive 
basic  communication  and  public 
participation  training,  and  where 
appropriate,  advanced  public 
participation  training. 

To  promote  teamwork,  share  the 
benefits  of  experience  and  innovation  at 
individual  sites,  and  avoid  unreasonable 
demands  on  site  personnel  or 
stakeholders,  program  and  staff  offices 
will  coordinate  public  participation 
activities  throu^  the  Office  of  Public 
and  Consumer  Affairs  at  Headquarters 
or  with  its  counterpart  in  the  field.  This 
coordination  in  no  way  limits  or  dilutes 
field  managers’  authority  to  implement 
effective  public  participation  programs 
or  program  managers’  responsibility  to 
plan,  fund,  and  support  appropriate 


levels  of  public  participation  in  their 
programs. 

The  effectiveness  with  which  each 
site/program  implements  the 
Department’s  Public  Participation 
Policy  will  be  assessed  annually,  and 
these  assessments  must  include  the 
views  and  recommendations  of 
stakeholders.  Stakeholders  will  also  be 
invited  to  participate  in  the  processes 
used  to  develop  critieria  and  measures 
for  judging  effectiveness.  'The  Director  of 
Public  and  Consumer  Affairs  will 
evaluate  these  annual  assessments  and 
recommend  changes  to  improve  the 
effectiveness  of  the  Department’s  public 
participation  efforts. 

While  public  participation  processes 
must  be  tailored  to  meet  specific  site, 
program,  and  stakeholder  needs,  the 
following  broad  guidance  provides  a 
framework  to  assist  management  in 
implementing  this  policy  Department- 
wide.  Using  the  following  critical  policy 
elements  and  implementing  actions  as  a 
guide.  Headquarters  and  Field  Elements 
should  consult  with  stakeholders  to 
develop  appropriate  public 
participation  programs  and  activities. 

Critical  Policy  Elements 
/ 

The  Department  recognizes  that 
honesty  and  forthrightness  in  dealing 
with  stakeholders,  and  consistent, 
credible,  quality  performance  are  the 
bases  upon  which  to  build  public 
understanding  and  trust. 

Implementing  Actions: 

•  Department  officials  will  be  open, 
honest,  and  accurate  in  their  public 
statements  and  accountable  for  diligent 
follow-up  and  timely  results  from  the 
commitment  they  make. 

•  Department  officials  will  engage  in 
an  open  and  on-going  communication 
process  and  consistently  listen  and 
respond  to  suggestions  made  by  the 
public.  The  Department  wrill  incorporate 
public  input  into  its  decisions  where 
appropriate  and  fectsible  and  will 
provide  feedback  to  the  public  on  its 
reasoning. 

•  Department  officials  will  recognize 
and  reward  leadership  and  results  in  the 
area  of  public  participation. 

II 

Departmental  program  development, 
planning,  and  decision-making 
processes  will  be  clearly  defined,  with 
regular,  easily  identified  access  points 
for  public  input 

Implementing  actions: 

•  Senior  management  will  ensure  that 
Department  personnel,  other  Federal, 
State,  and  local  officials,  Tribes,  and 


other  stakeholders  are  appropriately 
integrated  into  their  planning  activities 
and  decision-making  processes. 

•  Stakeholders  and  field  managers 
will  determine  and  identify  pre- 
decisional  access  points  for  public 
input. 

III 

Headquarters,  field  offices, 
laboratories,  and  facilities  will  operate 
as  an  integrated  team  in  planning  local 
and  national  public  participation 
programs  by  combining  resources, 
sharing  information,  and  coordinating 
activities. 

Im piemen  ting  actions : 

•  Headquarters  Elements  will 
coordinate  their  planning  of  public 
participation  activities  with  the  Office 
of  Public  and  Consumer  Affairs  and 
with  affected  sites,  including  the  site 
Public  Affairs/  External  Relations 
director. 

•  Field  managers,  as  those  closest  to 
affected  communities  and  stakeholders, 
will  facilitate  accommodation  betw'een 
local  and  national  interests. 

IV 

The  Department  will  establish  and 
support  training  and  education 
programs  to  meet  evolving  public 
participation  needs,  both  internally  and 
externally. 

Implementing  actions: 

•  Senior  management,  at 
Headquarters  and  in  the  field,  will 
identify  and  coordinate  communication 
and  public  participation  training  on  a 
priority  basis  until  all  appropriate 
headquarters  and  site  personnel  are 
trained. 

•  In  consultation  with  stakeholders, 
field  managers  will  make 
recommendations  on  the  timing  and 
content  of  needed  external  education/ 
training  programs. 

V 

The  Department  will  foster  candid 
informaticMi  exchanges  and  ongoing 
two-way  communication  using  a  variety 
of  mediums. 

Implementing  actions: 

•  Whether  formal  or  informal,  all 
public  participation  activities  will  be 
conducted  in  a  spirit  of  openness, 
respect  for  differert  perspectives,  and  a 
genuine  quest  for  a  diversity  of 
information  and  ideas. 

•  The  Department  will  work  to 
establish,  announce,  and  manage  topical 
data  bases  of  reliable,  timely 
information  available  to  the  public 
through  telephone  and  computer  access. 

[FR  Doc.  94-21372  Filed  8-29-94;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-5061-9] 

Agency  Information  Collection 
Activities  Under  0MB  Review 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 

3501  et  seq.),  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
cost  and  burden:  where  appropriate,  it 
includes  the  actual  data  collection 
instrument. 

DATES:  Comments  must  be  submitted  on 
or  before  September  29, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

For  further  information,  or  to  obtain  a 
copy  of  this  ICR,  contact  Sandy  Farmer 
at  EPA,  (202)  260-2740. 

SUPPLEMENTARY  INFORMATION: 

Office  of  Water 

Title:  Facility  and  Well  Inventory 
Information  for  the  UIC  Program.  (EPA 
ICR  No:370.12)  this  ICR  requests 
approval  of  an  amendment  to  an 
existing  information  collection  activity. 

Abstract:  EPA  will  reinstate  the 
“Inventory  of  Injection  Wells”  form 
which  will  be  used  by  all  36  Primacy 
States  and  each  of  the  ten  Regions  to 
collect  and  maintain  inventory 
information  for  each  newly  permitted 
and  rule-authorized  injection  well 
within  its  jurisdiction.  Under  Section 
1445  of  the  Safe  Drinking  Water  Act 
(SDWA),  persons  subject  to  the 
Underground  Injection  Control  (UIC) 
program  must:  “establish  and  maintain 
such  records,  make  suc;h  reports, 
conduct  such  monitoring,  and  provide 
such  information  as  the  Administrator 
may  reasonably  require  by  regulation  to 
assist  her  in  establishing  regulations 
under  this  title  *  *  The  specific  UIC 
program  requirements  applicable  to 
reinstating  the  “Inventory  of  Injection 
Wells”  form  are  codified  at  40  CFR  part 
144 — Underground  Injection  Control 
Program,  and  40  CFR  part  145 — State 
UIC  Program  Requirements. 

The  Inventory  of  Injection  Wells 
information  is  entered  on  a  one  page 
form  that  has  six  areas  of  information: 
the  first  five  sections  are  concerned  with 
facility  identifier  information  such  as 
name  and  location,  facility  ID  number, 
transaction  type,  geographical 


coordinates,  and  legal  contact  person. 
The  sixth  form  area  gathers  information 
on  well  class  and  type,  number  of  wells 
and  operational  status. 

Regional  and  Headquarters’  staff  will 
use  the  inventory  information  collected 
from  this  form  to  make  decisions  on 
resources  and  funding  for  State  and 
Regional  UIC  programs,  levels  of 
enforcement  activity,  and  strategic  and 
policy  issues  related  to  UIC  program 
objectives.  Primacy  States  (where 
primary  enforcement  responsibility  is 
vested  in  States  that  have  EPA-approved 
UIC  programs)  will  also  use  the 
injection  well  and  facility  information 
to  target  field  inspections  and 
enforcement  activity  and  to  track  well 
performance.  In  addition.  Primacy 
States  and  Regions  can  use  the  summary 
reports  they  supply  to  EPA 
Headquarters  to  evaluate  their  own 
program  activities,  such  as  the  number 
and  operating  characteristics  of 
injection  wells  within  their  jurisdiction. 

Information  on  this  form  is  completed 
by  the  Primacy  State  or  the  Region, 
using  information  available  either  from 
inspection  reports,  the  facility’s  permit 
file,  or  (in  instances  where  the  facility 
is  rule  authorized)  from  its  existing 
inventory  file.  The  UIC  well  operator  is 
not  required  to  submit  any  additional 
information  as  a  result  of  this 
information  collection  request,  and 
therefore,  will  not  incur  any  of  the 
burden.  The  existing  UIC  Program  ICR, 
which  is  approved  by  OMB  through 
March,  1995,  (OMB#  2040-0042) 
includes  the  burden  and  cost  incurred 
by  well  operators  complying  with  40 
CFR  144.26  and  applying  for  either 
permits  or  rule-authorized  status.  This 
ICR  imder  review  details  only  the 
information  and  biurden  required  as  a 
result  of  reinstating  the  “Inventory  of 
Injection  Wells”  form. 

Burden  Statement:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  approximately 
one  half  hour  per  response  per  year. 
This  includes  time  for  reading  the 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
needed  data  and  completing  the 
inventory  form. 

Respondents:  36  Primacy  States — SIC 
951  (government  environmental 
protection  agencies). 

Estimated  No.  of  Responses  per 
Respondent:  813. 

Estimated  Total  Annual  Burden  on 
Respondents:  14,600  hours. 

Frequency  of  Collection:  annually. 

Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  this 
information  collection,  including 
suggestions  for  reducing  the  burden,  to: 


Sandy  Farmer,  U.S.  Environmental 
Protection  Agency,  Information  Policy 
Branch  (Mail  Code:  2136),  401  M 
Street,  S.W.,  Washington,  D.C.  20406, 
and 

Matt  Mitchell,  Office  of  Management 
and  Budget,  Office  of  Information  and 
Regulatory  Affairs,  725  17th  Street, 
N.W.,  Washington,  D.C.  20530 
Dated:  August  24, 1994. 

Paul  Lapsley, 

Director  Regulatory  Management  Division. 

[FR  Doc.  94-21368  Filed  8-29-94;  8:45  am] 

BILLING  CODE  6560-60-M 


[T-RL-5061-7] 

Good  Neighbor  Environmental  Board; 
Meeting 

agency:  Environmental  Protection 
Agency  (EPA.) 

ACTION:  Notice. 

SUMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463),  the  U.S.  Environmental  Protection 
Agency  gives  notices  of  the  first  meeting 
of  the  Good  Neighbor  Environmental 
Board. 

The  Good  Neighbor  Environmental 
Board  was  created  by  the  Enterprise  for 
the  Americas  Initiative  Act  of  1992.  An 
Executive  Order  delegates  implementing 
authority  to  the  Administrator  of  EPA. 
The  Board  is  responsible  for  providing 
advige  to  the  President  and  the  Congress 
on  the  need  for  implementation  of 
environmental  and  infrastructure 
projects  within  the  States  contiguous  to 
Mexico  in  order  to  improve  the  quality 
of  life  of  persons  residing  on  the  United 
States  side  of  the  border.  The  Board  is 
required  to  submit  an  annual  report  to 
the  President  and  the  Congress.  The 
statute  calls  for  the  Board  to  have 
representatives  from  U.S.  Government 
agencies;  the  governments  of  the  States 
of  Arizona,  California,  New  Mexico  and 
Texas;  and  private  organizations, 
including  community  development, 
academic,  health,  environmental,  and 
other  nongovernmental  entities  with 
expertise  on  environmental  and 
infrastructure  problems  along  the 
southwest  border.  The  Board  will  meet 
at  least  twice  annually. 

DATES:  The  Board  will  meet  for  the  first 
time  on  September  29  and  30, 1994.  The 
Board  will  meet  from  1:00  p.m.-5:30 
p.m.  oh  September  29, 1994,  and  from 
8:30  a.m.-noon  on  September  30,  1994. 
ADDRESSES:  Doubletree  Club  Hotel-Casa 
de  Palmas,  101  N.  Main  Street,  McAllen, 
Texas  78501.  The  meeting  is  open  to  the 
public,  with  limited  seating  on  a  first- 
come,  first-served  basis. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Robert  Hardaker,  Designated 
Federal  Official.  U.S.  EPA,  Office  of 
Cooperative  Environmental 
Management,  telephone  202-260-2477. 

Dated:  August  24, 1994. 

Robert  Hardaker. 

Designated  Federal  Official,  Good  Neighbor 
Environmental  Board. 

(FR  Doa  94-21365  Filed  8-29-94;  8:45  am) 
BILLING  CODE  6560-60-M 


[FRL-5062-11 

Clean  Air  Act  Advisory  Committee; 
Notice  of  Public  Meeting 

Under  Section  (10)(a)(2)  of  Title  5 
U.S.C.  App  2,  “The  Federal  Advisory 
Committee  Act,”  notice  is  hereby  given 
that  the  Subcommittee  on  Mobile 
Source  Emissions  and  Air  Quality  in  the 
Northeastern  States  of  the  Clean  Air  Act 
Advisory  Committee  will  meet  on 
Tuesday,  September  13, 1994  beginning 
at  2:00  P.M  and  on  Wednesday, 
September  14, 1994  beginning  at  8:30 
A.M.  at  the  Ramada  Plaza  Hotel,  10 
Thomas  Circle,  Washington,  D.C.  (202) 
842-1300.  These  meetings  are  open  to 
the  public.  For  further  information 
concerning  the  meeting,  please  contact 
the  individuals  listed  below. 

Mobile  Source  Emissions  &  Air  Quality 
in  the  Northern  States  Subcommittee 

The  Mobile  Source  Emissions  and  Air 
Quality  in  the  Northeastern  States 
Subconunittee  of  the  Clean  Air  Act 
Advisory  Omunittee  will  conduct  a 
meeting  to  discuss  the  pending  p>etition 
offered  by  the  Ozone  Transport 
Commission  regarding  the  adoption  of 
Low  Emission  Vehicle  Emission 
Standards  in  the  northeastern  states  and 
related  issues. 

Further  Information  and  Providing 
Comments 

For  additional  information  concerning 
these  meetings,  please  contact  Mike 
Shields,  Designated  Federal  Of&cial, 
Office  of  Mobile  Sources,  U.S. 
Environmental  Protection  Agency,  401 
M  Street,  SW.  Washington,  D.C.  20460 
(202) 260-7645. 

Dated:  August  23. 1994. 

Rob  Brenner, 

Director,  Office  of  Policy  Analysis  and 
Review,  Office  of  Air  and  Radiation,  U.S. 
Environmental  Protection  Agency. 

(FR  Doc  94-21367  Filed  8-29-94;  8:45  am) 
BILUNQ  CODE  KM  M  P 


[OPPTS-00159;  FRL-4896-8] 

Human  Health  and  Environmental  Risk 
Ranking;  Notice  of  Availabiiity  of 
Proceedings  Document  from  Relative 
Risk  Ranking  Conference 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  Availability. 


SUMMARY:  EPA  is  announcing  the 
availability  of  a  document  entitled 
“Proceedings  Document:  Workshop  on 
Identifying  a  Framework  for  the  Future 
of  Human  Health  and  Environmental 
Risk  Ranking.”  This  document  details 
the  presentations  and  discussions  from 
an  EPA  workshop  on  risk  ranking  held 
June  30  and  July  1. 1993. 

ADDRESSES:  The  complete  report  is 
available  by  Document  Number  EPA 
744-S-93-001.  Free  copies  can  be 
obtained  by  contacting  EPA’s  Pollution 
Prevention  Information  Clearinghouse 
(PPIC),  Environmental  Protection 
Agency,  401  M  Street,  S.W.,  Mail  Code 
3404,  Washington,  D.C.  20460, 
Telephone  (202)  260-1023;  Fax  (202) 
260-0178. 

FOR  FURTHER  INFORMATION  CONTACT:  Jed 
Meline,  telephone  (202)  260-1678,  of 
the  EPA's  Design  for  the  Environment 
Program.  Office  of  Pollution  Prevention 
and  Toxics.  Mail  Code  7406,  401  M  St., 
SW..  Washington.  DC.  20460. 

SUPPLEMENTARY  INFORMATION:  On  June 
30  and  July  1, 1993,  EPA’s  Design  for 
the  Environment  Program  spmisored  an 
international  meeting  entitled 
“Workshop  on  Identifying  a  Framework 
for  the  Future  of  Human  Health  and 
Environmental  Risk  Ranking.”  The 
workshop  was  organized  by  a  committee 
of  representatives  from  government, 
industry,  academia,  and  environmental 
groups.  The  wodiLshop’s  goal  was  to 
bring  together  the  possible  users  of  a 
ranldng  system,  as  well  as  people  who 
have  bmn  working  on  developing  such 
decision  making  tools.  Hirough 
information  sharing  on  systems  needs 
and  current  status  of  system 
development,  the  workshop  participants 
sought  to  identify  actions  which  need  to 
be  taken  to  develop  a  ranking  system 
that  meets  the  nee^  of  many  potential 
users.  With  this  notice.  EPA  is 
announcing  the  availability  of  a 
docuntent  entitled  "Proce^ngs 
Dociunent:  Workshop  on  Identifying  a 
Framework  for  the  Future  of  Human 
Health  and  Enviixmmental  Risk 
Ranking,”  detailing  the  presentations 
and  disi^ssions  from  the  EPA 
workshop. 


Dated:  July  1. 1994. 

Mark  Greenwood, 

Director,  Office  of  Pollution  Prevention  and 
Toxics. 

(FR  Doc.  94-21356  Filed  8-29-94;  8:45  am) 
BILLING  CODE  656e-«0-F 


FEDERAL  MARITIME  COMMISSION 

Security  for  the  Protection  of  the 
Public  Financial  Responsibility  to  Meet 
Liability  Incurred  for  Death  or  Injury  to 
Passengers  or  Other  Persons  on 
Voyages;  Issuance  of  Certificate 
(Casualty) 

Notice  is  hereby  given  that  the 
following  have  bron  issued  a  Certificate 
of  Financial  Responsibility  to  Meet 
Liability  Incurred  few  Death  or  Injury  to 
Passengers  or  Other  Persons  on  Voyages 
pursuant  to  the  provisions  of  Section  2, 
Public  Law  89-777  (46  U.S.C.  §  817(d)) 
and  the  Federal  Maritime  Commission’s 
implementing  regulations  at  46  CFR  Part 
540,  as  amended: 

Holland  America  Line — ^Westours  Inc. 
(d/b/a  Holland  America  Line),  Wind 
Surf  Limited  and  HAL  Antillen  N.V., 
300  Elliott  Ave.  West.  Seattle, 
Washington.  96119 
Vessel:  RYNDAM 
Dated:  August  25. 1994. 

Joseph  C.  Polking, 

Secretary. 

(FR  Doc.  94-21345  Filed  8-29-94;  8:45  am) 
BILLING  CODE  6T30-01-M 


Notice  of  Agreeinent(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington.  D.C.  Office  of  the  Federal 
Maritime  Commissiem,  BOO  North 
Capitol  Street,  NW.,  9th  Floor. 

Interested  parties  may  submit  comments 
on  each  agreement  to  the  Secretary, 
Federal  Maritime  Ownmission, 
Washington,  D.C.  20573,  within  10  days 
after  the  date  of  the  Federal  Register  in 
which  this  notice  appears.  The 
requirements  for  comments  are  found  in 
§  572.603  of  Title  46  of  the  Code  of 
Federal  Regulations.  Interested  persons 
should  consult  this  section  before 
communicating  with  the  Commission 
regarding  a  pending  agreement. 

Agreement  No.:  202-010776-092. 

Title:  Asia  North  America  Eastbound 
Rate  Agreement. 

Parties: 

American  President  Lines,  Ltd. 


44730 


Federal  Register  /  Vol.  59,  No.  167  /  Tuesday,  August  30,  1994  /  Notices 


Hapag-Lloyd  AG 

Leif  Hoegh  &  Co.  AS 

Kawasaki  Kisen  Kaisha,  Ltd. 

A.P.  Moller-Maersk  Line 

Mitsui  O.S.K.  Lines,  Ltd. 

Neptune  Orient  Lines,  Ltd. 

Nippon  Yusen  Kaisha  Line 

Sea-Land  Service,  Inc. 

Orient  Overseas  Container  Line,  Inc. 

P&O  Containers 

Synopsis:  The  proposed  amendment 
would  permit  the  parties  to  the 
Agreement’s  Indian  Subcontinent 
Section  to  agree  upon  and  implement  a 
common  tariff  and  common  service 
contracts. 

Agreement  No.:  224-200879. 

Title:  San  Francisco  Port 
Commission/Norsul  Internacional 
Terminal  Agreement 

Parties: 

San  Francisco  Port  Commission 
(“Port”) 

Norsul  Internacional  S.A.  ("Norsul”) 

Synopsis:  Under  the  proposed 
Agreement  the  Port  would  grant  Norsul 
a  reduction  in  dockage  and  wharfage 
fees.  In  return,  Norsul  would  designate 
the  Port  as  its  Northern  California  port 
of  call  for  its  liner  vessel  service. 

Dated:  August  24, 1994. 

By  Order  of  the  Federal  Maritime 
Commission. 

Joseph  C.  Polking, 

Secretary. 

(FR  Doc.  94-21302  Filed  8-29-94;  8:45  am] 
BILUNG  CODE  6730-01-M 


FEDERAL  RESERVE  SYSTEM 

Harrison  Irwin  Steans,  et  al.;  Change  in 
Bank  Control  Notices;  Acquisitions  of 
Shares  of  Banks  or  Bank  Holding 
Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board’s  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  September  19, 1994. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Zane  R.  Kelley,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303: 

1 .  Harrison  Irwin  Steans, 
Bannockburn,  Illinois;  to  acquire  23.76 
percent  of  the  voting  shares  of  P.C.B. 
Bancorp,  Inc.,  Largo,  Florida,  and 
thereby  indirectly  acquire  Pinnellas 
Community  Bank,  Largo,  Florida. 

B.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198: 

1.  Duane  R.  or  Perry  A.  Thompson, 
Osage  City,  Kansas,  to  acquire  22.3 
percent  of  the  voting  shares  of  Freedom 


Bancshares,  Inc.,  Osage  City,  Kansas, 
and  thereby  indirectly  acquire  Citizens 
State  Bank,  Osage  City,  Kansas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  24, 1994. 

Jennifer  J.  Johnson, 

Deputy  Secretary  of  the  Board. 

[FR  Doc.  94-21327  Filed  8-29-94;  8:45  am) 
BILLING  CODE  6210-01-F 

FEDERAL  TRADE  COMMISSION 

Granting  of  Request  for  Early 
Termination  of  the  Waiting  Period 
Under  the  Premerger  Notification 
Rules 

Section  7 A  of  the  Clayton  Act,  15 
U.S.C.  18a,  as  added  by  Title  II  of  the 
Hart-Scott-Rodino  Antitrust 
Improvements  Act  of  1976,  requires 
persons  contemplating  certain  mergers 
or  acquisitions  to  give  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  advance  notice  and  to  wait 
designated  periods  before 
consummation  of  such  plans.  Section 
7A(b)(2)  of  the  Act  permits  the  agencies, 
in  individual  cases,  to  terminate  this 
waiting  period  prior  to  its  expiration 
and  requires  that  notice  of  this  action  be 
published  in  the  Federal  Register. 

The  following  transactions  were 
granted  early  termination  of  the  waiting 
period  provided  by  law  and  the 
premerger  notification  rules.  The  grants 
were  made  by  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  for  the  Antitrust  Division  of  the 
Department  of  Justice.  Neither  agency 
intends  to  take  any  action  with  respect 
to  these  proposed  acquisitions  during 
the  applicable  waiting  period. 


Transactions  Granted  Early  Termination  Between:  080894  and  081994 


Name  ol  acquiring  person,  name  of  acquired  person,  name  of  acquired  entity 

PMN  No. 

Date 

terminated 

Newell  Co.,  Faber-Castell  Corporation,  Faber-Castell  Corporation  . . 

94-1342 

08/08/94 

The  Interpublic  Group  of  Companies,  Inc.,  Martin  F.  Puris,  Ammirati  &  Puris  Holdings  Inc . 

94-1790 

08/08/94 

Horizon  CeMular  Telephone  Company,  L.P.,  Sarah  Kathern  Ramsey,  Southern  Cellular  Inc . 

94-1814 

08/08/94 

Andreas  Reinhart,  William  B.  Dunavant,  Jr.,  Producers  Cotton  Oil  Company  . 

94-1827 

08/08/94 

Irish  Life  pic.  Regal  Reinsurance  Company,  First  Variable  Life  Insurance  Company . 

94-1846 

08/08/94 

'  M.  Francois  Pinault,  New  California  Life  Holdings,  Inc.,  New  California  Life  Holdings,  Inc  . 

94-1849 

08/08/94 

The  May  Department  Stores  Company,  The  Kobacker  Company,  The  Kobacker  Company . 

94-1851 

08/08/94 

!  Benson  Eyecare  Corporation,  Optical  Radiation  Corporation,  Optical  Radiation  Corporation  . 

94-1724 

08/10/94 

DLJ  Merchant  Banking  Partners,  L.P.,  KMC  Holding  Corporation,  KMC  Holding  Corporation . 

94-1738 

08/10/94 

Bruce  L.  Nelson,  Petrofina  S.A.,  FinaServe,  Inc . 

94-1833 

08/10/94 

NEXTEL  Communications,  Inc.,  OneComm  Corporation,  OneComm  Corporation . 

94-1818 

08/10/94 

The  L.E.  Myers  Co.,  Group,  Harlan  Electric  Company,  Harlan  Electric  Company . 

94-1833 

08/11/94 

Earl  L.  Freeman,  General  Electric  Company,  General  Electric  Railcar  Services  Corporation . 

94-1844 

08/11/94 

Premdor  Inc.,  United  Dominion  Industries  Limited,  Ceco  Entry  Systems  Division . 

94-1731 

08/12/94 

Noble  Drilling  Corporation,  Chiles  Offshore  Corporation,  Chiles  Offshore  Corporation  . 

94-1754 

08/12/94 

Gordon  P.  Getty,  Noble  Drilling  Corporation,  Noble  Drilling  Corporation  . 

94-1762 

08/12/94 

Walter  J.  Brown,  VS&A  Communications  Partners,  L.P.,  KBS  Limited  Partnership  . 

94-1779 

08/12/94 

Deere  &  Company,  Textron  Inc.,  Textron  Canada  Limited  and  Textron  Pacific  Limited . 

94-1793 

08/12/94 

LDDS  Communications,  Irx:.,  Mr.  William  P.  O’Reilly,  Military  Communications  Center,  Inc . 

94-1797 

08/12/94 

1  Fibreboard  Corporation,  Fred  W.  Fields,  The  Coe  Manufacturing  Company . 

94-1858 

08/12/94 

Citicorp,  Titan  Wheel  International,  Inc.,  Titan  Wheel  International,  Inc . 

94-1879 

08/1 2/9s 
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Transactions  Granted  Early  Termination  Between:  080894  and  081994— Continued 


Name  of  acquiring  person,  name  of  acquired  person,  name  of  acquired  entity 


Lincoln  National  Corporation,  Rothschild  Trust,  Karena  Texas  Hotels,  Inc . 

Castle  Harlan  Partners  II,  L.P.,  LIVE  Entertainment  Inc.,  Strawberries  Inc . 

General  Electric  Company,  Consolidated  International  Group,  Inc.,  Consolidated  International  Group.  Inc . 

Conseco,  Inc.,  Kemper  Corporation,  Kemper  Corporation  . 

SafeCard  Services,  Incorporated.  Wright  Express  Corporation,  Wright  Express  Corporation . 

Ashland  Oil,  Inc.,  BASF  Aktiengesellschaft;  BASF  Corporation  . 

SCANA  Corporation.  Offshore  Energy  Development  Corporation,  South  Dauphin  Partners  Ltd . 

Ronald  I.  Dozoretz,  M.D.,  Cumberland  Health  Systems,  Inc.,  American  Mental  Health  Centers  of  Massachu¬ 
setts,  Inc . ; . 

Genzyme  Corporation,  TSI  Corporation,  TSI  Corporation  . 

Bessemer  Securities  Corporation,  Brynwood  Partners  II  L.P.,  GMI  Holdings,  Inc . 

Foundation  Health  Corporation,  CareFlorida  Health  Systems.  Inc.,  CareFlorida  Health  Systems,  Inc  . 

Bechtel  Group.  Inc.,  Holdco,  a  joint  venture  corporation,  Holdco,  a  joint  venture  corporation  . 

Pacific  Gas  and  Electric  Company,  Holdco,  a  joint  venture  corporation,  Holdco,  a  joint  venture  corporation  . 

Pacific  Gas  and  Electric  Company,  Warburg,  Pincus  Capital  Company,  L.P.,  J.  Makowski  Company,  Inc . 

Lehman  Brothers  Holdings  Inc.,  Pacific  Gas  and  Electric  Cornpany,  Bruins  Acquisition  Corp . 

Lehman  Brothers  Holdings  Inc.,  Warburg.  Pincus  Capital  Company.  L.P..  J.  Makowski  Company,  Inc . 

Bank  of  America  Corporation,  Chemical  Banking  Corporation,  Margaretten  &  Company,  Inc  . 

Robert  J.  Amsdell,  Hanson  PLC,  International  Mini-Warehouse  Associates,  L.P . ,. . 

Elbit  Ltd.,  Diasonics  Ultrasound,  Inc.,  Diasonics  Ultrasound,  Inc  . 

Coda  Energy,  Inc.,  Diamond  A  Inc.,  Diamond  A  Inc . 

Telephone  and  Data  Systems,  Inc.  Voting  Trust,  Van  and  Janet  McDaniel,  McDaniel  Telephone  Co  . 

Telephone  and  Data  Systems,  Inc.  Voting  Trust,  William  and  Betty  McDaniel,  McDaniel  Telephone  Co . 

Siemens  Aktiengesells^aft,  The  General  Electric  Company,  p.I.c.,  Siemens  Stromberg-Carlson  . 

Guardsman  Products.  Inc.,  James  L.  Sadler,  Moline  Paint  Manufacturing  Co  . . . 

Guardsman  Products,  Inc.,  John  H.  Sadler,  Moline  Paint  Manufacturing  Co . 

A.M.  Cuddy,  WLR  Foods,  Inc.,  WLR  Foods,  Inc  . 

Chipcom  Corporation,  DSI  ExpressNetworks,  Inc.,  DSI  ExpressNetworks,  Inc  . 

Shared  Medical  Systems  Corporation,  GTE  Corporation,  GTE  Health  Systems  Inc  . 

Onset  Corporation,  I.D.E.  Corporation,  IDEA  Servcom,  Incorporated . 

Kirby  Corporation,  The  Dow  Chemical  Company,  Dow  Hydrocarbons  arid  Resources  Inc . 

Living  Centers  of  America,  Inc.,  Abbey  Healthcare  Group  Incorporated,  Abbey  Pharmaceutical  Services,  Inc  ... 

WLR  Foods.  Inc.,  Cuddy  International  Corporation,  Cud^  Farms,  Inc  . 

The  Procter  &  Gamble  Company,  Avon  Products,  Inc.,  Giorgio  Beverly  Hills,  Inc  . . . 

McCown  De  Leeuw  &  Co.,  II,  Snap-on,  Incorporated,  Systems  Control,  Irx: . 

Wheaton  Inc.,  Wheaton  International,  Inc.,  Wheaton  Interrtational,  Inc . 

CamaudMetalbox  SA,  Wheaton  International,  Inc.,  Wheaton  International,  Inc . 

Richard  E.  Marriott,  Saratoga  Partners  II,  LP.,  Cannell  Communications,  L.P  . 

Frank  B.  Stewart,  Jr..  Sylvan  Abbey  Memorial  Park,  Inc.,  Sylvan  Abbey  Memorial  Park,  Inc . 

IHFCI  Holding  Corporation,  Ben  Weider,  Weslo,  Inc.,  ProForm  Fitness  Products,  Inc.  &  APT,  Inc . 

Hicks,  Muse,  Tate  &  Furst  Equity  Furxj  II,  L.P.,  HM2/Desa,  L.P.,  Desa  Holding  Corporation . 

Castle  Harlan  Partners  II,  LP.,  William  P.  McCormick,  McCormick  &  Schmick  Management  Services,  Inc  . 

Principal  Mutual  Life  Insurance  Company,  Household  International,  Inc.,  Hamilton  Investments,  Inc  . 

Tokyo  Electron  Limited,  Varian  Associates,  Inc.,  Varian  Associates,  Inc . 

Morgan  Stanley  Capital  Partners  III,  L.P.,  The  Morgan  Stanley  Leveraged  Equity  Fund  II,  L.P.,  PSF  Finance 

Holdings  Inc . 

Continental  Airlines,  Inc.,  AmWest  Partners,  L.P.,  America  West  Airlines,  Inc . . . 

TPG  Partners,  L.P.,  AmWest  Partners,  L.P.,  America  West  Airlines,  Inc  . 

R.H.  Macy  &  Co.,  Inc.,  Federated  Department  Stores,  Inc.,  Federated  Department  Stores.  Inc  . . 

Pass-Port  Ltd.,  CS  Holding,  The  Regina  Company . 

Commercial  Union  pic,  Compagnie  de  Suez  SA,  Compagnie  Financiere  du  Groupe  Victoria  SA  . 

Golder,  Thoma,  Cressey,  Rauner  Fund  IV.  L.P.,  Cherrydale  Farms,  Inc.,  Cherrydale  Farms,  Inc . 

Mesa  Airlines,  Inc.,  AmWest  Partners,  L.P.,  America  West  Airlines,  Inc  . 

Bain  Capital  Fund  IV,  LP..  IHFCI  Holding  Corporation,  IHFCI  Holding  Corporation . 

Bain  Capital  Fund  IV-B,  L.P.,  IHFCI  Holding  Corporation,  IHFCI  Holding  Corporation  . 

IHFCI  Holding  Corp.,  The  Eric  Weider  Trust,  Weslo,  Inc.,  ProForm  Fitness  Products,  Inc.  &  APT,  Inc  . 

General  Electric  Company.  Harcourt  General,  lr»c.,  Harcourt  General  Insurance,  Irw . 

Host  Marriott  Corporation,  Compagnie  de  Suez,  Westfields  International  Conference  Center . 


PMN  No. 

Date 

terminated 

94-1880 

08/12/94 

94-1885 

08/12/94 

94-1890 

08/12/94 

94-1892 

08/12/94 

94-1901 

08/12/94 

94-1826 

08/15/94 

94-1853 

08/15/94 

94-1899 

08/15/94 

94-1905 

08/15/94 

94-1673 

08/17/94 

94-1785 

08/17/94 

94-1799 

08/17/94 

94-1802 

08/17/94 

94-1804 

08/17/94 

94-1811 

08/17/94 

94-1812 

08/17/94 

94-1813 

08/17/94 

94-1845 

08/17/94 

94-1856 

08/17/94 

94-1861 

08/17/94 

94-1865 

08/17/94 

94-1866 

08/17/94 

94-1867 

08/17/94 

94-1870 

08/17/94 

94-1871 

08/17/94 

94-1875 

08/17/94 

94-1877 

08/17/94 

94-1896 

08/17/94 

94-1902 

08/17/94 

94-1915 

08/17/94 

94-1921 

08/17/94 

94-1869 

08/18/94 

94-1878 

08/1 8«4 

94-1904 

08/18/94 

94-1806 

08/19/94 

94-1807 

08/19/94 

94-1816 

08/19/94 

94-1836 

08/19/94 

94-1886 

08/19/94 

94-1920 

08/19/94 

94-1923 

08/19/94 

94-1926 

08/19/94 

94-1927 

08/19/94 

94-1928 

08/19/94 

94-1938 

08/19/94 

94-1939 

08/19/94 

94-1953 

08/19/94 

94-1956 

08/19/94 

94-1959 

08/19/94 

94-1960 

08/19/94 

94-‘1961 

08/19/94 

94-1962 

08/19/94 

94-1963 

08/19/94 

94-1976 

08/19/94 

94-1978 

08/19/94 

94-1990 

08/19/94 

FOR  FURTHER  INFORMATION  CONTACT: 
Sandra  M.  Peay  or  Renee  A.  Horton, 
Contact  Representatives.  Federal  Trade 
Commission,  Premerger  Notification 
Office,  Bureau  of  Competition,  Room 
303  Washington,  D.C.  20580  (202)  326- 
3100. 


By  direction  of  the  Commission. 

Donald  S.  Clark, 

Secretary. 

(FR  Doc.  94-21339  Filed  8-29-94;  8:45  am) 
BILUNG  CODE  STSO-OI-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Notice  of  Intent  to  Award  A  Grant  with 
Time  Constraints 

AGENCY:  Food  and  Drug  Administration. 
HHS. 


44732 


Federal  Register  /  Vol.  59,  No.  167  /  Tuesday,  August  30,  1994  /  Notices 


action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  its 
intention  to  accept  and  consider  an 
application  for  the  award  of  a  grant  with 
time  constraints  to  the  American  Drug 
Development,  Inc.  (ADD).  The  purpose 
of  the  grant  is  to  provide  the  orphan 
drug.  Sodium  Phenylbutyrate,  to 
children  with  three  urea  cycle  disorders 
(deficiencies  of  carbamyl  phosphate 
synthetase,  ornithine  transcarbamylase 
(OTC),  and  argininosuccinic  acid 
synthetase)  which,  if  not  treated,  are 
fatal  to  the  patient.  Competition  is 
limited  to  ADD  because  ADD  is  the 
entity  currently  able  to  manufacture  and 
supply  Sodium  Phenylbutyrate  for  the 
treatment  of  these  disorders.  ADD  is 
also  in  the  process  of  compiling 
documentation  which  will  be  submitted 
to  FDA  for  approval  of  a  new  dnig 
application  (NDA)  for  Sodium 
Phenylbutyrate.  Until  the  NDA  is 
approved,  this  drug  is  not  a\'a liable  to 
patients  by  any  other  means  other  than 
through  a  grant  to  ADD. 

ADDRESSEES:  An  application  form  is 
available  from,  and  completed 
applications  should  be  submitted  to: 
Maura  C.  Stephanos,  Office  of  Contracts 
and  Grants  Management  (HFA-520), 
Food  and  Drug  Administration,  Park 
Bldg.,  rm.  3-40,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443-6170. 

NOTE:  Applications  hand-carried  or 
commercially  delivered  should  be  addressed 
to  the  Park  Bldg.,  rm.  3—40, 12420  Perklawn 
Dr.,  Rockville,  MD  20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

Regarding  the  administrative  and 
financial  management  aspects  of 
this  notice:  Maura  C.  .Stephanos 
(address  above). 

Regarding  the  programmatic  aspects 
of  this  notice;  Carol  A.  Wetmore, 
Office  of  Orphan  Products 
Development  (HF-35),  Food  and 
Drug  Administration,  5600  Fishers 
Lane,  rm.  8-73,  Rockville,  MD 
20857,  301-443-1903. 
SUPPLEMENTARY  INFORMATION:  FDA  is 
aimouncing  its  intention  to  accept  and 
consider  an  application  for  the  aweird  of 
a  grant  with  time  constraints  to  ADD, 
Baltimore,  MD.  FDA’s  authority  to  enter 
into  grants  for  the  development  of  drugs 
for  rare  diseases  and  conditions  is  set 
out  in  Section  5  of  the  Orphan  Drug  Act 
(21  U.S.C.  360ee).  FDA’s  research 
program  is  described  in  the  Catalog  of 
Federal  Domestic  Assistance  No.  93.103. 
Before  entering  into  grants,  FDA 
carefully  considers  the  benefits  that 
such  grants  will  provide  to  the  public. 

ADD’s  application  will  undergo  a  peer 
review  in  accordance  with  the  Public 
Health  Service  policies  and  procedures 


governing  the  review  of  grant 
applications  with  time  constraints. 

I.  Background 

For  the  past  8  years,  FDA’s  Office  of 
Orphan  Products  Development  (OPD) 
has  funded  a  clinical  research  grant  for 
the  treatment  of  urea  cycle  disorders 
with  Sodium  Phenylbut3n:ate.  This  grant 
expires  September  30, 1994.  Due  to  the 
life-threatening  nature  of  urea  cycle 
disorders,  it  is  necessary  to  have  a  3- 
month  supply  of  the  drug  on  hand  in 
case  possible  problems  in  the  purity 
and/or  availability  of  the  drug  arise.  For 
this  reason,  more  drugs  must  be  ordered 
by  September  15, 1994,  to  ensure  an 
adequate  drug  supply.  ADD  is  able  to 
immediately  manufacture  and  supply 
the  drug  for  the  treatment  of  these 
disorders. 

II.  Mechanism  of  Support 

A.  Award  Instniwent 

Support  will  be  in  the  form  of  a  grant. 
In  1994,  the  FDA  estimate  for  this  grant 
award  is  $  750,000  (final  amount  will  be 
negotiated).  The  award  will  be  subject  to 
all  policies  and  requirements  that 
govern  the  research  grant  programs  of 
the  Public  Health  Service  (PHS), 
including  the  provision  of  42  GF'R  part 
52,  45  CFR  part  74,  and  the  PHS  grants 
policy  statement. 

B.  Length  of  Support 

The  length  of  support  may  be  for  24 
months  with  no  possibility  of  additional 
noncompetitive  support. 

III.  Reasons  for  Award  With  Time 
Constraints 

FDA  believes  that  there  is  a 
compelling  need  to  award  a  grant  to 
ADD  based  on  time  constraints  because 
these  urea  cycle  disorders  are  fatal  if 
untreated.  Also,  FDA  believes  that  ADD 
is  uniquely  qualified  to  fulfill  the 
objectives  of  the  proposed  grant  because 
it  is  able  to  imm^iately  manufacture 
and  supply  Sodium  Phenylbutyrate. 

IV.  Reporting  Requirements 

Program  progress  reports  and 
financial  status  reports  will  be  required 
annually,  based  on  the  date  of  award. 
These  reports  will  be  due  within  30 
days  after  the  end  of  the  budget  period. 
A  final  program  progress  report  and 
financial  status  report  will  be  due  90 
days  after  expiration  of  the  project 
period  of  the  grant. 

V.  Smoke-Free  Workplace 

PHS  strongly  encourages  all  grant 
recipients  to  provide  a  smoke-free 
workplace  and  promote  the  nonuse  of 
all  tobacco  products.  This  is  consistent 
with  the  PHS  mission  to  protect  and 


advance  the  physical  and  mental  health 
of  the  American  people. 

Dated:  August  24, 1994. 

William  K.  Hubbard, 

interim  Deputy  CommissiorkerforPoiicy. 

IFR  Doc.  94-21281  Filed  8-29-94;  8;45  ami 
BILUNG  CODE  4ie9-01-F 

[Docket  No.  94E-0098] 

Determination  of  Regulatory  Review 
Period  for  Purposes  of  Patent 
Extension;  Effexor® 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  has  determined 
the  regulatory  review  period  for 
Effexor®  and  is  publi^i^  this  notice  of 
that  determination  as  required  by  law. 
FDA  has  made  the  determination 
because  of  the  submission  of  an 
application  to  the  Commissioner  of 
Patents  and  Trademarks,  Department  of 
Commerce,  for  the  extension  of  a  pvitent 
which  claims  that  human  drug  prodmi. 
ADDRESSES:  Written  comments  and 
p>etitions  should  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
rm.  1-23, 12420  Parklawn  Dr., 

Rockville,  MD  20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Brian ).  Malkin,  Office  of  Health  Affairs 
(HFY— 20),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443-1382. 
SUPPLEMENTARY  INFORMATION:  The  Drug 
Price  Compietition  and  Patent  Term 
Restoration  Act  of  1984  (Pub.  L.  98—117) 
and  the  Generic  Animal  Drug  and  Patent 
Term  Restoration  Act  (Pub.  L.  100-670) 
generally  provide  that  a  patent  may  be 
extended  for  a  period  of  up  to  5  years 
so  long  as  the  p>atented  item  (human 
drug  product,  animal  drug  product, 
medical  device,  food  additive,  or  color 
additive)  was  subject  to  regulatory 
review  by  FDA  before  the  item  was 
marketed  Under  these  acts,  a  product’s 
regulatory  review  period  forms  the  basis 
for  determining  the  amount  of  extension 
an  applicant  may  receive. 

A  regulator}’  review  period  consists  of 
two  periods  of  time:  a  testing  phase  and 
an  approval  phase.  For  human  drug 
products,  the  testing  phase  begins  when 
the  exemption  to  p)ennit  the  clinical 
investigations  of  the  drug  becomes 
effective  and  runs  until  the  approval 
phase  begins.  The  approval  phase  starts 
with  the  initial  submission  of  an 
application  to  market  the  human  drug 
product  and  continues  until  FDA  grants 
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permission  to  market  the  drug  product. 
Although  only  a  portion  of  a  regulatory 
review  period  may  count  toward  the 
actual  amount  of  extension  that  the 
Commissioner  of  Patents  and 
Trademarks  may  award  (for  example, 
half  the  testing  phase  must  be 
subtracted  as  well  as  any  time  that  may 
have  occurred  before  the  patent  was 
issued),  FDA’s  determination  of  the 
length  of  a  regulatory  review  period  for 
a  human  drug  product  will  include  all 
of  the  testing  phase  and  approval  phase 
as  specified  in  35  U.S.C.  156(g)(1)(B). 

FDA  recently  approved  for  marketing 
the  human  drug  product  Effexor® 
(venlafaxine  hydrochloride).  Effexor®  is 
indicated  for  the  treatment  of 
depression.  Subsequent  to  this  approval, 
the  Patent  and  Trademark  Office 
received  a  patent  term  restoration 
application  for  Effexor®  (U.S.  Patent 
No.  4,535,186)  from  American  Home 
Products  Corp.,  and  the  Patent  and 
Trademark  Office  requested  FDA’s 
assistance  in  determining  this  patent’s 
eligibility  for  patent  term  restoration.  In 
a  letter  dated  April  22, 1994,  FDA 
advised  the  Patent  and  Trademark 
Office  that  this  human  drug  product  had 
undergone  a  regulatory  review  period 
and  that  the  approval  of  Effexor® 
represented  the  first  permitted 
commercial  marketing  or  use  of  the 
product.  Shortly  thereafter,  the  Patent 
and  Trademark  Office  requested  that 
FDA  determine  the  products’s 
regulatory  review  period. 

FDA  has  determined  that  the 
applicable  regulatory  review  period  for 
Effexor®  is  2,959  days.  Of  this  time, 
1,981  days  occurred  during  the  testing 
phase  of  the  regulatory  review  period, 
while  978  days  occurred  during  the 
approval  phase.  These  periods  of  time 
were  derived  from  the  following  dates: 

1.  The  date  an  exemption  under 
section  505(i)  of  the  Federal  Food.  Drug, 
and  Cosmetic  Act  became  effective: 
November  23, 1985.  FDA  has  verified 
the  applicant’s  claim  that  November  23, 
1985,  was  the  date  the  investigational 
new  drug  application  (IND)  became 
effective. 

2.  The  date  the  application  was 
initially  submitted  with  respect  to  the 
human  drug  product  under  section 
505(b)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act:  April  26, 1991.  The 
applicant  claims  June  18, 1991,  as  the 
date  the  new  drug  application  (NDA)  for 
Effexor®  (NDA  20-151)  was  initially 
submitted.  However,  FDA  records 
indicate  that  NDA  20-151  was  initailly 
submitted  on  April  26, 1991. 

3.  The  date  the  application  was 
approved:  December  28, 1993.  FDA  has 
verified  the  applicant’s  claim  that  NDA 


20-151  was  approved  on  December  28, 
1993. 

This  determination  of  the  regulatory 
review  period  establishes  the  maximum 
potential  length  of  a  patent  extension. 
However,  the  U.S.  Patent  and 
Trademark  Office  applies  several 
statutory  limitations  in  its  calculations 
of  the  actual  period  for  patent  extension. 
In  its  application  for  patent  extension, 
this  applicant  seeks  5  years  of  patent 
term  ejdension. 

Anyone  with  knowledge  that  any  of 
the  dates  as  published  is  incorrect  may, 
on  or  before  October  31, 1994,  submit  to 
the  Dockets  Management  Branch 
(address  above)  written  comments  and 
ask  for  a  redetermination.  Furthermore, 
any  interested  person  may  petition  FDA, 
on  or  before  February  27, 1995,  for  a 
determination  regarding  whether  the 
applicant  for  extension  acted  with  due 
diligence  during  the  regulatory  review 
period.  To  meet  its  burden,  the  petition 
must  contain  sufficient  facts  to  merit  an 
FDA  investigation.  (See  H.  Kept.  857, 
part  1,  98th  Cong.,  2d  sess.,  pp.  41-42, 
1984.)  Petitions  should  be  in  the  format 
specified  in  21  CFR  10.30. 

Comments  and  petitions  should  be 
submitted  to  the  Dockets  Management 
Branch  (address  above)  in  three  copies 
(except  that  individuals  may  submit 
single  copies)  and  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  dociunent.  Comments 
and  petitions  may  be  seen  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  August  16, 1994. 

Stuart  L.  Nightingale, 

Associate  Commissioner  for  Health  Affairs. 
(FR  Doc.  94-21287  Filed  8-29-94;  8:45  am) 
BILLING  CODE  4160-01-F 


[Docket  No.  94E-0108] 

Determination  of  Regulatory  Review 
Period  for  Purposes  of  Patent 
Extension;  Kytril™ 

AGENCY:  Food  and  Drug  Administration. 
HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  has  determined 
the  regulatory  review  period  for 
K)rtrilTM  and  is  publishing  this  notice  of 
that  determination  as  required  by  law. 
FDA  has  made  the  determination 
because  of  the  submission  of  an 
application  to  the  Commissioner  of 
Patents  and  Trademarks,  Department  of 
Commerce,  for  the  extension  of  a  patent 
which  claims  that  human  drug  product. 


ADDRESSES:  Written  comments  and 
petitions  should  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
rm.  1-23, 12420  Parklawn  Dr., 

Rockville,  MD  20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

Brian  J.  Malkin,  Office  of  Health  Affairs 
(HFY-20),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443-1382. 
SUPPLEMENTARY  INFORMATION:  The  Drug 
Price  Competition  and  Patent  Term 
Restoration  Act  of  1984  (Pub.  L.  98-417) 
and  the  Generic  Animal  Drug  and  Patent 
Term  Restoration  Act  (Pub.  L.  100-670) 
generally  provide  that  a  patent  may  be 
extended  for  a  period  of  up  to  5  years 
so  long  as  the  patented  item  (human 
drug  product,  animal  drug  product, 
medical  device,  food  additive,  or  color 
additive)  was  subject  to  regulatory 
review  by  FDA  before  the  item  was 
marketed.  Under  these  acts,  a  product’s 
regulatory  review  period  forms  the  basis 
for  determining  the  amount  of  extension 
an  applicant  may  receive. 

A  regulatory  review  period  consists  of 
two  periods  of  time:  a  testing  phase  and 
an  approval  phase.  For  human  drug 
products,  the  testing  phase  begins  when 
the  exemption  to  permit  the  clinical 
investigations  of  the  drug  becomes 
effective  and  nms  until  ffie  approval 
phase  begins.  The  approval  phase  starts 
with  the  initial  submission  of  an 
application  to  market  the  hiunan  drug 
product  and  continues  until  FDA  grants 
permission  to  market  the  drug  product. 
Although  only  a  portion  of  a  regulatory 
review  period  may  count  toward  the 
actual  amoimt  of  extension  that  the 
Commissioner  of  Patents  and 
Trademarks  may  award  (for  example, 
half  the  testing  phase  must  be 
subtracted  as  well  as  any  time  that  may 
have  occurred  before  the  patent  was 
issued),  FDA’s  determination  of  the 
length  of  a  regulatory  review  period  for 
a  human  drug  product  will  include  all 
of  the  testing  phase  and  approval  phase 
as  specified  in  35  U.S.C.  156(g)(1)(B). 

FDA  recently  approved  for  marketing 
the  human  drug  product  Kytril™ 
(granisetron  hydrochloride).  KytriHM  is 
indicated  for  the  prevention  of  nausea 
and  vomiting  associated  with  initial  and 
repeat  courses  of  emetogenic  cancer 
therapy,  including  high-dose  cisplatin. 
Subsequent  to  this  approval,  the  Patent 
and  Trademark  Office  received  a  patent 
term  restoration  application  for  Kytril™ 
(U.S.  Patent  No.  4,886,808)  from 
Beecham  Group  p.l.c.,  and  the  Patent 
and  Trademark  Office  requested  FDA’s 
assistance  in  determining  this  patent’s 
eligibility  for  patent  term  restoration.  In 
a  letter  dated  April  22, 1994,  FDA 


44734 


Federal  Register  /  Vol.  59,  No.  167  /  Tuesday,  August  30,  1994  /  Notices 


advised  the  Patent  and  Trademark 
Office  that  this  human  drug  product  had 
undergone  a  regulatory  review  period 
and  that  the  approval  of  KytriH^* 
represented  the  first  {>ennitted 
commercial  marketing  or  use  of  the 
product.  Shortly  thereafter,  the  Patent 
and  Trademark  Office  requested  that 
FDA  determine  the  product’s  regulatory 
review  period. 

FDA  nas  determined  that  the 
applicable  regulatory  review  period  for 
Kytril™  is  1,996  days.  Of  this  time, 

1,371  days  occurred  during  the  testing 
phase  of  the  regulatory  review  period, 
while  625  days  occurred  during  the 
approval  phase.  These  periods  of  time 
were  derived  firom  the  following  dates: 

1.  The  date  an  exemption  under 
section  505(i)  of  theF^eral  Food,  Drug, 
and  Cosmetic  Act  became  effective:  July 
14, 1988.  The  applicant  claims  July  9, 
1988,  as  the  date  the  investigational  new 
drug  application  (IND)  became  effective. 
However,  FDA  records  indicate  that  the 
IND  effective  date  was  July  14, 1988, 
which  was  30  days  after  FDA's  receipt 
of  the  IND. 

2.  The  date  the  application  was 
initially  submitted  with  respect  to  the 
human  drug  product  under  section 
505(b)  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act:  April  14, 1992.  The 
applicant  claims  April  10, 1992,  as  the 
date  the  new  drug  application  (NDA)  for 
Kytril™  (NDA  20-239)  was  initially 
submitted.  However,  FDA  records 
indicate  that  the  NDA  was  initially 
submitted  on  ^ril  14, 1992. 

3.  The  date  the  application  was 

approved:  December  29, 1993.  FDA  has 
verified  the  applicant’s  claim  that  NDA 
20-239  was  approved  on  Decemter  29, 
1993.  * 

This  determination  of  the  regulatory 
review  period  establishes  the  maximum 
potential  length  of  a  patent  extension. 
However,  the  U.S,  Patent  and 
Trademark  Office  applies  several 
statutory  limitations  in  its  calculations 
of  the  actual  period  for  patent  extension. 
In  its  application  for  patent  extension, 
this  applicant  seeks  382  days  of  patent 
term  extension. 

Anyone  with  knowledge  that  any  of 
the  dates  as  published  is  incorrect  may, 
on  or  before  October  31, 1994,  submit  to 
the  Dockets  Management  Branch 
(address  above)  written  comments  and 
ask  for  a  redetermination.  Furthermore, 
any  interested  person  may  petition  FDA, 
on  or  before  February  27, 1995,  for  a 
determination  regarding  whether  the 
applicant  for  extension  acted  with  due 
diligence  during  the  regulatory  review 
period.  To  meet  its  burden,  the  petition 
must  contain  sufficient  facts  to  merit  an 
FDA  investigation.  (See  H.  Rept.  857, 
part  1,  98th  Cong.,  2d  sess.,  pp.  41—42, 


1984.)  Petitions  should  be  in  the  format 
specified  in  21  CFR  10.30. 

Comments  and  petitions  should  be 
submitted  to  the  Dockets  Management 
Branch  (address  above)  in  three  copies 
(except  that  individuals  may  submit 
single  copies)  and  identified  with  the 
do^et  number  found  in  brackets  in  the 
heading  of  this  document.  Comments 
and  petiticms  may  be  seen  in  the  Docket 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

Dated:  August  1&,  1994. 

Stuart  L.  >8ghtiiigale. 

Associate  Canmissioner  for  Health  Affairs. 
(FR  Doc.  94-21282  Filed  8-29-94;  8:45  ami 
BILLING  CODE  4160-01-E 


[Docket  No.  94E-0104] 

Determination  of  Regulatory  Review 
Period  for  Purposes  of  Patent 
Extension;  Lipidil® 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  has  determined 
the  regulatory  review  period  for 
Lipidil®  and  is  publishing  this  notice  of 
that  determination  as  required  by  law. 
FDA  has  made  the  determination 
because  of  the  submission  of  an 
application  to  the  Commissioner  of 
Patents  and  Trademarks,  Department  of 
Commerce,  for  the  extension  of  a  patent 
which  claims  that  human  drug  product. 
ADDRESSES:  Written  comments  and 
petitions  should  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
rm.  1-23, 12420  Parklawn  Dr., 

Rockville,  MD  20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

Brian  J.  Malkin,  Office  of  Health  A.ffairs 
(HFY-20),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443-1382. 
SUPPLEMENTARY  INFORMATION:  The  Drug 
Price  Competition  and  Patent  Term 
Restoration  Act  of  1984  (Pub.  L.  98—417) 
and  the  Generic  Animal  Drug  and  Patent 
Term  Restoration  Act  (Pub.  L.  100-670} 
generally  provide  that  a  patent  may  be 
extended  for  a  period  of  up  to  5  years 
so  long  as  the  patented  item  (human 
drug  product,  animal  drug  product, 
medical  device,  food  additive,  or  color 
additive)  was  subject  to  regulatory 
review  by  FDA  before  the  item  was 
marketed.  Under  these  acts,  a  product’s 
regulatory  review  period  forms  the  basis 
for  determining  the  amount  of  extension 
an  applicant  may  receive. 

A  regulatory  review  period  consists  of 
two  periods  of  time:  a  testing  phase  and 


an  approval  phase.  Pot  human  drug 
products,  the  testing  phase  begins  when 
the  exemption  to  permit  the  clinical 
investigations  of  the  drug  becomes 
effective  and  runs  until  ffie  approval 
phase  begins.  The  approval  phase  starts 
with  the  initial  submission  of  an 
application  to  market  the  human  drug 
product  and  continues  until  FDA  grants 
permissicHi  to  market  the  drug  product. 
Although  only  a  portion  of  a  regulatory 
review  period  may  count  toward  the 
actual  amount  of  extension  that  the 
Commissicmer  of  Patents  and 
Trademarks  may  award  (for  example, 
half  the  testing  phase  must  be 
subtracted  as  well  as  any  time  that  may 
have  occurred  before  the  patent  was 
issued),  FDA’s  determination  of  the 
length  of  a  regulatory  review  period  for 
a  human  drug  product  will  include  all 
of  the  testing  phase  and  approval  phase 
as  specified  in  35  U.S.C.  156(g)(1)(B). 

FDA  recently  approved  for  marketing 
the  hiunan  drug  piquet  Lipidil® 
(fenofibrate).  Lipidil®  is  indicated  as 
adjunctive  therapy  to  diet  for  treatment 
of  adult  patients  with  very  high 
elevations  of  serum  triglyceride  levels 
(Types  IV  and  V  hyperlipidemia)  who 
are  at  risk  of  pancreatitis  and  who  do 
not  respond  adequately  to  a  determined 
dietary  effort  to  control  them. 
Subsequent  to  this  approval,  the  Patent 
and  Trademark  Office  received  a  patent 
term  restoration  application  for  Lipidil® 
(U.S.  Patent  No.  4,739,101)  from 
Fournier  Innovation  et  Synergie,  and  the 
Patent  and  Trademark  Office  requested 
FDA’s  assistance  in  determining  this 
patent’s  eligibility  for  patent  term 
restoration.  In  a  letter  dated  April  19, 
1994,  FDA  advised  the  Patent  and 
Trademark  Office  that  this  human  drug 
product  had  undergone  a  regulatcnyr 
review  period  and  that  the  approval  of 
Lipidil®  represented  the  first  permitted 
commercial  marketing  or  use  of  the 
product.  Shortly  thereafter,  the  Patent 
and  Trademark  Office  requested  that 
FDA  determine  the  product’s  regulatory 
review  period. 

FDA  has  determined  that  the 
applicable  regulatory  review  period  for 
Lipidil®  is  4,501  days.  Of  this  time, 
1,003  days  occurred  during  the  testing 
phase  of  the  regulatory  review  period, 
while  3,498  days  occurred  during  the 
approval  phase.  These  periods  of  time 
were  derived  &om  the  following  dates' 

1.  The  date  an  exemption  under 
section  505(i)  of  the  Foetal  Food,  Drug, 
and  Cosmetic  Act  became  effective: 
September  6, 1981.  The  applicant 
claims  August  16, 1981,  as  the  date  the 
investigational  new  drug  application 
(IND)  became  effective.  However,  FDA 
records  indicate  that  the  IND  effective 
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date  was  September  6, 1981,  which  was 
30  days  after  FDA  receipt  of  the  IND. 

2.  The  date  the  application  was 
initially  submitted  with  respect  to  the 
human  drug  product  under  section 
505(b)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  June  4, 1984.  FDA  has 
verified  the  applicant’s  claim  that  June 
4, 1984,  was  die  date  the  new  drug 
application  (NDA)  for  Lipidil®  (NDA 
19-304)  was  initially  submitted. 

3.  The  date  the  application  was 
approved:  December  31, 1993.  FDA  has 
verified  the  applicant’s  claim  that  NDA 
19-304  was  approved  on  December  31, 
1993. 

This  determination  of  the  regulatory 
review  period  establishes  the  maximum 
potential  length  of  a  patent  extension. 
However,  the  U.S.  Patent  and 
Trademarit  Office  applies  several 
statutory  limitations  in  its  calculations 
of  the  actual  period  for  patent  extension. 
In  its  application  for  patent  extension, 
this  applicant  seeks  2  years  and  256 
days  of  patent  term  extension. 

Anyone  with  knowledge  that  any  of 
the  dates  as  published  is  incorrect  may, 
on  or  before  October  31, 1994,  submit  to 
the  Dockets  Management  Branch 
(address  above)  written  comments  and 
ask  for  a  redetermination.  Furthermore, 
any  interested  person  may  petition  FDA, 
on  or  before  February  27, 1995,  for  a 
determination  regarding  whether  the 
applicant  for  extension  acted  with  due 
diligence  during  the  regulatory  review 
period.  To  meet  its  burden,  the  petition 
must  contain  sufficient  facts  to  merit  an 
FDA  investigation.  (See  H.  Kept.  857, 
part  1,  98th  Cong.,  2d  sess.,  pp.  41-42, 
1984.)  Petitions  should  be  in  the  format 
specified  in  21  CFR  10.30. 

Comments  and  petitions  should  be 
submitted  to  the  Dockets  Management 
Branch  (address  above)  in  three  copies 
(except  that  individuals  may  submit 
single  copies)  and  identified  with  the 
docket  nmnber  foimd  in  brackets  in  the 
heading  of  this  document.  Comments 
and  petitions  may  be  seen  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  August  16, 1994. 

Stuart  L.  Nightingale, 

Associate  Commissioner  for  Health  Affairs. 
IFR  Doc.  94-21285  Filed  8-29-94;  8:45  am) 
BILLING  CODE  4160-0L-F 


[Docket  No.  94E-0070] 

Determination  of  Regulatory  Review 
Period  for  Purposes  of  Patent 
Extension;  Livostin® 

AGENCY:  Food  and  Drug  Administration, 
HHS. 


ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  has  determined 
the  regulatory  review  period  for 
Livostin®  and  is  publishing  this  notice 
of  that  determination  as  required  by 
law.  FDA  has  made  the  determination 
because  of  the  submission  of  an 
application  to  the  Commissioner  of 
Patents  and  Trademarks,  Department  of 
Commerce,  for  the  extension  of  a  patent 
which  claims  that  human  drug  product. 
ADDRESSES:  Written  comments  and 
petitions  should  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  .Administration, 
rm.  1-23, 12420  Parklawn  Dr., 

Rockville,  MD  20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

Brian  J.  Malkin,  Office  of  Health  Affairs 
(HFY-20),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443-1382. 
SUPPLEMENTARY  INFORMATION:  The  Drug 
Price  Competition  and  Patent  Term 
Restoration  Act  of  1984  (Pub.  L.  98-417) 
and  the  Generic  Animal  Drug  and  Patent 
Term  Restoration  Act  (Pub.  L.  100-670) 
generally  provide  that  a  patent  may  be 
extended  for  a  period  of  up  to  5  years 
so  long  as  the  patented  item  (human 
drug  product,  animal  drug  product, 
medical  device,  food  additive,  or  color 
additive)  was  subject  to  regulatory 
review  by  FDA  before  the  item  was 
marketed.  Under  these  acts,  a  product’s 
regulatory  review  period  forms  the  basis 
for  determining  the  amount  of  extension 
an  applicant  may  receive. 

A  regulatory  review  period  consists  of 
two  periods  of  time:  a  testing  phase  and 
an  approval  phase.  For  human  drug 
products,  the  testing  phase  begins  when 
the  exemption  to  permit  the  clinical 
investigations  of  the  drug  becomes 
effective  and  runs  until  the  approval 
phase  begins.  The  approval  phase  starts 
with  the  initial  submission  of  an 
application  to  market  the  human  drug 
product  and  continues  until  FDA  grants 
permission  to  market  the  drug  product. 
Although  only  a  portion  of  a  regulatory 
review  period  may  coimt  toward  the 
actual  amount  of  extension  that  the 
Commissioner  of  Patents  and 
Trademarks  may  award  (for  example, 
half  the  testing  phase  must  be 
subtracted  as  well  as  any  time  that  may 
have  occurred  before  the  patent  was 
issued),  FDA’s  determination  of  the 
length  of  a  regulatory  review  period  for 
a  human  drug  product  will  include  all 
of  the  testing  phase  and  approval  phase 
as  specified  in  35  U.S.C.  156(g)(1)(B). 

FDA  recently  approved  for  marketing 
the  human  drug  piquet  Livostin® 
(levocabastine  hydrochloride). 


Livostin®  is  indicated  for  the  temporary 
relief  of  the  signs  and  symptoms  of 
seasonal  allergic  conjimctivitis. 
Subsequent  to  this  approval,  the  Patent 
and  Trademark  Office  received  a  patent 
term  restoration  application  for 
Livostin®  (U.S.  Patent  No,  4,369,184) 
from  Janssen  Pharmaceutica  N.V.,  and 
the  Patent  and  Trademark  Office 
requested  FDA’s  assistance  in 
determining  this  patent’s  eligibility  for 
patent  term  restoration.  In  a  letter  dated 
April  18, 1994,  FDA  advised  the  Patent 
and  Trademark  Office  that  this  human 
drug  product  had  undergone  a 
regulatory  review  period  and  that  the 
approval  of  Livostin®  represented  the 
first  permitted  commercial  marketing  or 
use  of  the  product.  Shortly  thereafter, 
the  Patent  and  Trademark  Office 
requested  that  FDA  determine  the 
product’s  regulator  review  period. 

FDA  has  determined  that  me 
applicable  regulatory  review  period  for 
Livostin®  is  2,779  days.  Of  this  time, 
2,000  days  occurred  dining  the  testing 
phase  of  the  regulatory  review  period, 
while  779  days  occun^  during  the 
approval  phase.  These  periods  of  time 
were  derived  from  the  following  dates; 

1.  The  date  an  exemption  under 
section  505(i)  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  became  effective: 

April  4, 1986.  The  applicant  claims 
April  5, 1986,  as  the  date  the 
investigational  new  drug  appfication 
(IND)  became  effective.  However,  FDA 
records  indicate  that  the  IND  effective 
date  was  April  4, 1986,  which  was  30 
days  after  TOA’s  receipt  of  the  IND. 

2.  The  date  the  application  was 
initially  submitted  with  respect  to  the 
human  drug  product  under  section 
505(b)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act:  September  24, 1991.  The 
applicant  claims  September  20, 1991,  as 
the  date  the  new  drug  application 
(ND.A)  for  Livostin®  (NDA  20-219)  was 
initially  submitted.  However,  FDA 
records  indicate  that  the  NDA  was 
submitted  on  September  24, 1991. 

3.  The  date  the  application  was 
approved:  November  10, 1993.  FDA  has 
verified  the  applicant’s  claim  that  NDA 
20-219  was  approved  on  November  10, 
1993. 

This  determination  of  the  regulatory 
review  period  establishes  the  maximum 
potential  length  of  a  patent  extension. 
However,  the  U.S.  Patent  and 
Trademark  Office  applies  several 
statutory  limitations  in  its  calculations 
of  the  actual  period  for  patent  extension. 
In  its  application  for  patent  extension, 
this  applicant  seeks  1,779  days  of  pateift 
term  extension. 

Anyone  with  knowledge  that  any  of 
the  dates  as  published  is  incorrect  may, 
on  or  before  October  31, 1994,  submit  to 
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the  Dockets  Management  Branch 
(address  above)  wnritten  comments  and 
ask  for  a  redetermination.  Furthermore, 
any  interested  person  may  petition  FDA, 
on  or  before  February  27, 1995,  for  a 
determination  regarding  whether  the 
applicant  for  extension  acted  with  due 
diligence  during  the  regulatory  review 
period.  To  meet  its  burden,  the  petition 
must  contain  sufficient  facts  to  merit  an 
FDA  investigation.  (See  H.  Kept.  857, 
part  1,  98th  Cong.,  2d  sess.,  pp.  41-42, 
1984.)  Petitions  should  be  in  the  format 
specified  in  21  CFR  10.30. 

Comments  and  petitions  should  be 
submitted  to  the  Dockets  Management 
Branch  (address  above)  in  three  copies 
(except  that  individuals  may  submit 
single  copies)  and  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Comments 
and  petitions  may  be  seen  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  August  16, 1994. 

Stuart  L.  Nightingale, 

Associate  Commissioner  for  Health  Affairs. 
(FR  Doc.  94-21283  Filed  8-29-94;  8:45  ami 
BILUNG  CODE  416(M)1-F 


[Docket  No.  94E-0109] 

Determination  of  Regulatory  Review 
Period  for  Purposes  of  Patent 
Extension;  Neurontin® 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice.  / 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  has  determined 
the  regulatory  review  period  for 
Neurontin®  and  is  publishing  this 
notice  of  that  determination  as  required 
by  law.  FDA  has  made  the 
determination  because  of  the 
submission  of  an  application  to  the 
Commissioner  of  Patents  and 
Trademarks,  Department  of  Commerce, 
for  the  extension  of  a  patent  which 
claims  that  human  drug  product. 
ADDRESSES:  Written  comments  and 
petitions  should  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
rm.  1-23, 12420  Parklawn  Dr., 

Rockville,  MD  20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Brian  J.  Malkin,  Office  of  Health  Affairs 
(HFY-20),  Food  and  Drug 
Advinistration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443-1382. 
supplementary  information:  The  Drug 
Price  Competition  and  Patent  Term 
Restoration  Act  of  1984  (Pub.  L.  98-417) 


and  the  Generic  Animal  Drug  and  Patent 
Term  Restoration  Act  (Pub.  L.  100-670) 
generally  provide  that  a  patent  may  be 
extended  for  a  period  of  up  to  5  years 
so  long  as  the  patented  item  (human 
drug  product,  animal  drug  product, 
medical  device,  food  additive,  or  color 
additive)  was  subject  to  regulatory 
review  by  FDA  before  the  item  was 
marketed.  Under  these  acts,  a  product’s 
regulatory  review  period  forms  the  basis 
for  determining  the  amount  of  extension 
an  applicant  may  receive. 

A  regulatory  review  period  consists  of 
two  periods  of  time:  a  testing  phase  and 
an  approval  phase.  For  human  drug 
products,  the  testing  phase  begins  when 
the  exemption  to  permit  the  clinical 
investigations  of  the  drug  becomes 
effective  and  runs  until  the  approval 
phase  begins.  The  approval  phase  starts 
with  the  initial  submission  of  an 
application  to  market  the  human  drug 
product  and  continues  until  FDA  grants 
permission  to  market  the  drug  product. 
Although  only  a  portion  of  a  regulatory 
review  period  may  count  toward  the 
actual  amount  of  extension  that  the 
Commissioner  of  Patents  and 
Trademarks  may  award  (for  example, 
half  the  testing  phase  must  be 
subtracted  as  well  as  any  time  that  may 
have  occurred  before  the  patent  was 
issued),  FDA’s  determination  of  the 
length  of  a  regulatory  review  period  for 
a  human  drug  product  will  include  all 
of  the  testing  phase  and  approval  phase 
as  specified  in  35  U.S.C.  156(g)(1)(B). 

FDA  recently  approved  for  marketing 
the  human  drug  product  Neurontin® 
(gabapentin).  Neurontin®  is  indicated  as 
adjunctive  therapy  in  the  treatment  of 
partial  seizures  with  and  without 
secondary  generalization  in  adults  with 
epilepsy.  Subsequent  to  this  approval, 
the  Patent  and  Trademark  Office 
received  a  patent  term  restoration 
application  for  Neurontin®  (U.S.  Patent 
No.  4,087,544)  from  Warner-Lambert 
Co.,  and  the  Patent  and  Trademark 
Office  requested  FDA’s  assistance  in 
determining  this  patent’s  eligibility  for 
patent  term  restoration.  In  a  letter  dated 
April  22, 1994,  FDA  advised  the  Patent 
and  Trademark  Office  that  this  human 
drug  product  had  undergone  a 
regulatory  review  period  and  that  the 
approval  of  Neurontin®  represented  the 
first  permitted  commercial  marketing  or 
use  of  the  product.  Shortly  thereafter, 
the  Patent  and  Trademark  Office 
requested  that  FDA  determine  the 
product’s  regulator  review  period. 

FDA  has  aetermined  that  the 
applicable  regulatory  review  period  for 
Neurontin®  is  2,740  days.  Of  this  time, 
2,040  days  occurred  during  the  testing 
phase  of  the  regulatory  review  period, 
while  700  days  occurred  during  the 


approval  phase.  These  periods  of  time 
were  derived  from  the  following  dates: 

1.  The  date  an  exemption  under 
section  505(i)  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  became  effective:  July 
2, 1986.  FDA  has  verified  the 
applicant’s  claim  that  July  2, 1986,  was 
the  date  the  investigational  new  drug 
application  (IND)  became  effective. 

2.  The  date  the  application  was 
initially  submitted  with  respect  to  the 
human  drug  product  under  section 
505(b)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act:  January  31, 1992.  FDA 
has  verified  the  applicant’s  claim  that 
January  31, 1992,  was  the  date  the  new 
drug  application  (NDA)  for  Neurontin® 
(NDA  20-235)  was  initially  submitted. 

3.  The  date  the  application  was 
approved:  December  30, 1993.  FDA  has 
verified  the  applicant’s  claim  that  NDA 
20-235  was  approved  on  December  30, 
1993. 

This  determination  of  the  regulatory 
review  period  establishes  the  maximum 
potential  length  of  a  patent  extension. 
However,  the  U.S.  Patent  and 
Trademark  Office  applies  several 
statutory  limitations  in  its  calculations 
of  the  actual  period  for  patent  extension. 
In  its  application  for  patent  extension, 
this  applicant  seeks  1,726  days  of  patent 
term  extension. 

Anyone  \yith  knowledge  that  any  of 
the  dates  as  published  is  incorrect  may, 
on  or  before  October  31, 1994,  submit  to 
the  Dockets  Management  Branch 
(address  above)  written  comments  cmd 
ask  for  a  redetermination.  Furthermore, 
any  interested  person  may  petition  FDA, 
on  or  before  March  22, 1995,  for  a 
determination  regarding  whether  the 
applicemt  for  extension  acted  with  due 
diligence  during  the  regulatory  review 
period.  To  meet  its  burden,  the  petition 
must  contain  sufficient  facts  to  merit  an 
FDA  investigation.  (See  H.  Rept.  857, 
part  1,  98th  Cong.,  2d  sess.,  pp.  41—42, 
1984.)  Petitions  should  be  in  the  format 
specified  in  21  CFR  10.30. 

Comments  and  petitions  should  be 
submitted  to  the  Dockets  Management 
Branch  (address  above)  in  three  copies 
(except  that  individuals  may  submit 
single  copies)  and  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Comments 
and  petitions  may  be  seen  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  August  16, 1994. 

Stuart  L.  Nightingale, 

Associate  Commissioner  for  Health  Affairs. 
[FR  Doc.  94-21288  Filed  8-29-94;  8:45  am) 
BILLING  CODE  4ie0-01-F 
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[Docket  No.  94E-0099) 

Determination  of  Regulatory  Review 
Period  for  Purposes  of  Patent 
Extension;  NeutrexinT’^ 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  has  determined 
the  regulatory  review  period  for 
Neutrexin™  and  is  publishing  this 
notice  of  that  determination  as  required 
by  law.  FDA  has  made  the 
determination  because  of  the 
submission  of  an  application  to  the 
Commissioner  of  Patents  and 
Trademarks,  Department  of  Commerce, 
for  the  extension  of  a  patent  which 
claims  that  human  drug  product. 
ADDRESSES:  Written  comments  and 
petitions  should  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
rm.  1-23, 12420  Parklawn  Dr., 

Rockville,  MD  20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

Brian  J.  Malkin,  Office  of  Health  Affairs 
(HFY-20),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443-1382. 
SUPPLEMENTARY  INFORMATION:  The  Drug 
Price  Competition  emd  Patent  Term 
Restoration  Act  of  1984  (Pub.  L.  98—417) 
and  the  Generic  Animal  Drug  and  Patent 
Term  Restoration  Act  (Pub.  L.  100-670) 
generally  provide  that  a  patent  may  be 
extended  for  a  period  of  up  to  5  years 
so  long  as  the  patented  item  (human 
drug  product,  animal  drug  product, 
medical  device,  food  additive,  or  color 
additive)  was  subject  to  regulatory 
review  by  FDA  before  the  item  was 
marketed.  Under  these  acts,  a  product’s 
regulatory  review  period  forms  the  basis 
for  determining  the  amount  of  extension 
an  applicant  may  receive. 

A  regulatory  review  period  consists  of 
two  periods  of  time:  a  testing  phase  and 
an  approval  phase.  For  human  drug 
products,  the  testing  phase  begins  when 
the  exemption  to  permit  the  clinical 
investigations  of  the  drug  becomes 
effective  and  runs  until  the  approval 
phase  begins.  The  approval  phase  starts 
with  the  initial  submission  of  m 
application  to  market  the  human  drug 
product  and  continues  until  FDA  grants 
permission  to  market  the  drug  product. 
Although  only  a  portion  of  a  regulatory 
review  period  may  coimt  toward  the 
actual  amount  of  extension  that  the 
Commissioner  of  Patents  and 
Trademarics  may  award  (for  example, 
half  the  testing  phase  must  be 
subtracted  as  well  as  any  time  that  may 
have  occurred  before  the  patent  was 


issued),  FDA’s  determination  of  the 
length  of  a  regulatory  review  period  for 
a  human  drug  product  will  include  all 
of  the  testing  phase  and  approval  phase 
as  specified  in  35  U.S.C.  156(g)(1)(B). 

FDA  recently  approved  for  marketing 
the  human  drug  product  Neutrexin’’^ 
(trimetrexate  glucuronate).  Neutrexin™ 
is  indicated  as  an  alternative  therapy  for 
the  treatment  of  moderate-to-severe 
Pneumocystis  carinii  pneumonia  (PCP) 
in  immunocompromised  patients,  . 
including  patients  with  the  acquired 
immunodeficiency  syndrome  (AIDS), 
who  are  intolerant  of,  or  are  refiactory 
to,  trimethoprimsulfainethoxazole 
therapy  or  for  whom 
trimethoprimsulfamethoxazole  is 
contraindicated.  Subsequent  to  this 
approval,  the  Patent  and  Trademark 
Office  received  a  patent  term  restoration 
application  for  NeutrexinTM  (u.S.  Patent 
No.  4,376,858)  from  Warner-Lambert 
Co.,  and  the  Patent  and  Trademark 
Office  requested  FDA’s  assistance  in 
determining  this  patent’s  eligibility  for 
patent  term  restoration.  In  a  letter  dated 
April  22, 1994,  FDA  advised  the  Patent 
and  Trademark  Office  that  this  human 
drug  product  had  .undergone  a 
regulatory  review  period  and  that  the 
approval  of  Neutrexin™  represented  the 
first  permitted  commercial  marketing  or 
use  of  the  product.  Shortly  thereafter, 
the  Patent  and  Trademark  Office 
requested  that  FDA  determine  the 
product’s  regulatory  review  period. 

FDA  has  determined  that  the 
applicable  regulatory  review  period  for 
Neutrexin™  is  2,251  days.  Of  this  time, 
1,934  days  occurred  during  the  testing 
phase  of  the  regulatory  review  period, 
while  317  days  occurred  during  the 
approval  phase.  These  periods  of  time 
were  derived  fium  the  following  dates: 

1.  The  date  an  exemption  under 
section  505(i)  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  became  effective: 
October  21, 1987.  The  applicant  claims 
September  2, 1987,  as  the  date  the 
investigational  new  drug  application 
(IND)  for  Neutrexin™  (IND  29,796) 
became  effective.  However,  IND  29,796 
was  placed  on  clinical  hold  March  30, 
1987,  within  30  days  of  being  received 
by  the  agency  on  March  10, 1987.  FDA 
records  indicate  that  the  IND  effective 
date  was  October  21, 1987,  the  date  IND 
29,796  was  removed  from  clinical  hold. 

2.  The  date  the  application  was 
initially  submitted  with  respect  to  the 
human  drug  product  under  section 
505(b)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  February  4, 1993.  The 
applicant  claims  February  1, 1993,  as 
the  date  the  new  drug  application 
(NDA)  for  Neutrexin"™  (NDA  20-326) 
was  initially  submitted.  However,  FDA 


records  indicate  that  the  NDA  was 
submitted  on  February  4, 1993. 

3.  The  date  the  application  was 
approved:  December  17, 1993.  FDA  has 
verified  the  applicant’s  claim  that  NDA 
20-326  was  approved  on  December  17, 
1993. 

This  determination  of  the  regulatory 
review  period  establishes  the  maximum 
potential  length  of  a  patent  extension. 
However,  the  U.S.  Patent  and 
Trademark  Office  applies  several 
statutory  limitations  in  its  calculations 
of  the  actual  period  for  patent  extension. 
In  its  application  for  patent  extension, 
this  applicant  seeks  1,310  days  of  patent 
term  extension. 

Anyone  with  knowledge  that  any  of 
the  dates  as* published  is  incorrect  may, 
or  before  October  31, 1994,  submit  to 
the  Dockets  Management  Branch 
(address  above)  written  comments  and 
ask  for  a  redetermination.  Furthermore, 
any  interested  person  may  petition  FDA, 
on  or  before  March  22, 1995,  for  a 
determination  regarding  whether  the 
applicant  for  extension  acted  with  due 
diligence  during  the  regulatory  review 
period.  To  meet  its  burden,  the  petition 
must  contain  sufficient  facts  to  merit  an 
FDA  investigation.  (See  H.  Rept.  857, 
part  1,  98th  Cong.,  2d  sess.,  pp.  41—42, 
1984.)  Petitions  should  be  in  the  format 
specified  in  21  CFR  10.30. 

Comments  and  petitions  should  be 
submitted  to  the  Dockets  Management 
Branch  (address  above)  in  three  copies 
(except  that  individuals  may  submit 
single  copies)  and  identified  with  the 
do^et  number  found  in  brackets  in  the 
heading  of  this  document.  Comments 
and  petitions  may  be  seen  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  August  16, 1994. 

Stuart  L.  Nightingale, 

Associofe  Commissioner  for  Health  Affairs. 
(FR  Doc.  94-21280  Filed  8-29-94;  8:45  am) 
BILLING  CODE  416(M)1-E 


[Docket  No.  94E-0096] 

Determination  of  Regulatory  Review 
Period  for  Purposes  of  Patent 
Extension;  Risperdal® 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  has  determined 
the  regulatory  review  period  for 
Risperdal®  and  is  publishing  this  notice 
of  that  determination  as  required  by 
law.  FDA  has  made  the  determination 
because  of  the  submission  of  an 
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application  to  the  Commissioner  of 
Patents  and  Trademarks,  Department  of 
Commerce,  for  the  extension  of  a  patent 
which  claims  that  human  drug  product. 
ADDRESSES:  Written  comments  and 
petitions  should  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
rm.  1-23, 12420  Parklawn  Dr., 

Rockville,  MD  20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

Brian  J.  Malkin,  Office  of  Health  Affairs 
(HFY-20),  Food  and  Drug 
Administration,  5600  Fishers  Lane. 
Rockville.  MD  20857,  301-443-1382. 
SUPPLEMENTARY  INFORMATION:  The  Drug 
Price  Competition  and  Patent  Term 
Restoration  Act  of  1984  (Pub.  I^.  98-417) 
and  the  Generic  Animal  Drug  and  Patent 
Term  Restoration  Act  (Pub.  L.  100-670) 
generally  provide  that  a  patent  may  be 
extended  for  a  period  of  up  to  5  years 
so  long  as  the  patented  item  (human 
drug  product,  animal  drug  product, 
medical  device,  food  additive,  or  color 
additive)  was  subject  to  regulatory 
review  by  FDA  before  the  item  was 
marketed.  Under  these  acts,  a  product’s 
regulatory  review  period  forms  the  basis 
for  determining  the  amount  of  extension 
cm  applicant  may  receive. 

A  regulatory  review  period  consists  of 
two  periods  of  time:  a  testing  phase  and 
an  approval  phase.  For  human  drug 
products,  the  testing  phase  begins  when 
the  exemption  to  permit  the  clinical 
investigations  of  the  drug  becomes 
effective  and  runs  until  the  approval 
phase  begins.  The  approval  phase  starts 
with  the  initial  submission  of  an 
application  to  market  the  human  drug 
product  and  continues  until  FDA  grants 
permission  to  market  the  drug  product. 
Although  only  a  portion  of  a  regulatory 
review  period  may  count  toward  the 
actual  amount  of  extension  that  the 
Commissioner  of  Patents  and 
Trademarks  may  award  (for  example, 
half  the  testing  phase  must  be 
subtracted  as  well  as  any  time  that  may 
have  occurred  before  the  patent  was 
issued),  FDA’s  determination  of  the 
length  of  a  regulatory  review  period  for 
a  human  drug  product  will  include  all 
of  the  testing  phase  and  approval  phase 
as  specified  in  35  U.S.C.  156(g)(1)(B). 

FDA  recently  approved  for  marketing 
the  human  drug  product  Risperdal® 
(risperidone).  Risperdal®  is  indicated 
for  the  management  of  the 
manifestations  of  psychotic  disorders. 
Subsequent  to  this  approval,  the  Patent 
and  Trademark  Office  received  a  patent 
term  restoration  application  for 
Risperdal®  (U.S.  Patent  No.  4,804,663) 
from  Janssen  Pharmaceutica  N.V.,  and 
the  Patent  and  Trademark  Office 
requested  FDA’s  assistance  in 


determining  this  patent’s  eligibility  for 
patent  term  restoration.  In  a  letter  dated 
April  22, 1994,  FDA  advised  the  Patent 
and  Trademark  Office  that  this  human 
drug  product  had  imdergone  a 
regulatory  review  period  and  that  the 
approval  of  Risperdal®  represented  the 
first  permitted  commercial  marketing  or 
use  of  the  product.  Shortly  thereafter, 
the  Patent  and  Trademark  Office 
requested  that  FDA  determine  the 
product’s  regulator  review  period. 

FDA  has  determined  that  the 
applicable  regulatory  review  period  for 
Wsperdal®  is  1,940  days.  Of  this  time. 
1,316  days  occurred  during  the  testing 
phase  of  the  regulatory  review  period, 
while  624  days  occurred  during  the 
approval  phase.  These  periods  of  time 
were  derived  from  the  following  dates: 

1.  The  date  an  exemption  under 
section  505(i)  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  became  effective: 
September  8, 1988.  Applicant  claims 
September  7, 1988,  as  Ae  date  the 
investigational  new  drug  application 
(IND)  became  effective.  However,  FDA 
records  indicate  that  the  IND  effective 
date  was  September  8, 1988,  which  was 
30  days  after  FDA  receipt  of  the  IND. 

2.  The  date  the  application  was 
initially  submitted  with  respect  to  the 
human  drug  product  under  section 
505(b)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act:  April  15, 1992.  FDA  has 
verified  the  applicant’s  claim  that  April 
15, 1992,  was  the  date  the  new  drug 
application  (NDA)  for  Risperdal®  (NDA 
20-272)  was  initially  submitted. 

3.  The  date  the  application  was 
approved:  December  29, 1993.  FDA  has 
verified  the  applicant’s  claim  that  NDA 
20-272  was  approved  on  December  29, 
1993. 

This  determination  of  the  regulatory 
review  period  establishes  the  maximum 
potential  length  of  a  patent  extension. 
However,  the  U.S.  Patent  and 
Trademark  Office  applies  several 
statutory  limitations  in  its  calculations 
of  the  actual  period  for  patent  extension. 
In  its  application  for  patent  extension, 
this  applicant  seeks  683  days  of  patent 
term  extension. 

Anyone  with  knowledge  that  any  of 
the  dates  as  published  is  incorrect  may, 
on  or  before  October  31, 1994,  submit  to 
the  Dockets  Management  Branch 
(address  above)  written  comments  and 
ask  for  a  redetermination.  Furthermore, 
any  interested  person  may  petition  FDA, 
on  or  before  February  27, 1995,  for  a 
determination  regarding  whether  the 
applicant  for  extension  acted  with  due 
diligence  during  the  regulatory  review 
period.  To  meet  its  burden,  the  petition 
must  contain  sufficient  facts  to  merit  an 
FDA  investigation.  (See  H.  Rept.  857, 
part  1,  98th  Cong.,  2d  sess.,  pp.  41-42, 


1984.)  Petitions  should  be  in  the  format 
specified  in  21  CFR  10.30. 

Comments  and  petitions  should  be 
submitted  to  the  Dockets  Management 
Branch  (address  above)  in  three  copies 
(except  that  individuals  may  submit 
single  copies)  and  identified  with  the 
docket  nmnber  found  in  brackets  in  the 
heading  of  this  document.  Comments 
and  petitions  may  be  seen  in  the 
Dockets  Management  Bremch  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  August  16, 1994. 

Stuart  L.  Nightingale, 

Associate  Commissioner  for  Health  Affairs. 
(FR  Doc.  94-21284  Filed  8-29-94;  8:45  am| 
BILLING  CODE  416(M)1-F 


[Docket  No.  94E-0071] 

Determination  of  Reguiatory  Review 
Period  for  Purposes  of  Patent 
Extension;  Zosyn® 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  has  determined 
the  regulatory  review  period  for  Zosyn® 
and  is  publishing  this  notice  of  that 
determination  as  required  by  law.  FDA 
has  made  the  determination  because  of 
the  submission  of  an  application  to  the 
Commissioner  of  Patents  and 
Trademarks,  Department  of  Commerce, 
for  the  extension  of  a  patent  which 
claims  that  human  drug  product. 
ADDRESSES:  Written  comments  and 
petitions  should  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
rm.  1-23, 12420  Parklawn  Dr., 

Rockville,  MD  20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

Brian  J.  Malkin,  Office  of  Health  Affairs 
(HFY-20),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443-1382. 
SUPPLEMENTARY  INFORMATION:  The  Drug 
Price  Competition  and  Patent  Term 
Restoration  Act  of  1984  (Pub.  L.  98-417) 
and  the  Generic  Animal  Drug  and  Patent 
Term  Restoration  Act  (Pub.  L.  100-670) 
generally  provide  that  a  patent  may  be 
extended  for  a  period  of  up  to  5  years 
so  long  as  the  patented  item  (human 
drug  product,  animal  drug  product, 
medical  device,  food  additive,  or  color 
additive)  was  subject  to  regulatory 
review  by  FDA  before  the  item  was 
marketed.  Under  these  acts,  a  product’s 
regulatory  review  period  forms  the  basis 
for  determining  the  amount  of  extension 
an  applicant  may  receive. 
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A  regulatory  review  period  consists  of 
two  periods  of  time:  a  testing  phase  and 
an  approval  phase.  For  human  drug 
products,  the  testing  phase  begins  when 
the  exemption  to  permit  the  clinical 
investigations  of  the  drug  becomes 
effective  and  runs  imtil  the  approval 
phase  begins.  The  approval  phase  starts 
with  the  initial  submission  of  an 
application  to  market  the  human  drug 
product  and  continues  until  FDA  grants 
permission  to  market  the  drug  product. 
Although  only  a  portion  of  a  regulatory 
review  period  may  count  toward  the 
actual  amount  of  extension  that  the 
Commissioner  of  Patents  and 
Trademarks  may  award  (for  example, 
half  the  testing  phase  must  be 
subtracted  as  well  as  any  time  that  may 
have  occurred  before  the  patent  was 
issued),  FDA’s  determination  of  the 
length  of  a  regulatory  review  period  for 
a  human  drug  product  will  include  all 
of  the  testing  phase  and  approval  phase 
as  specified  in  35  U.S.C.  156(g)(1)(B). 

FDA  recently  approved  for  marketing 
the  hrnnan  drug  product  Zosyn® 
(tazobactam  sodium  and  piperacillin 
sodium).  Zosyn®  is  indicated  as  for  the 
treatment  of  patients  with  moderate  to 
severe  infections  caused  by  piperacillin 
resistant,  piperacillin/tazobactam 
susceptible,  ^lactamase  producing 
strains  of  the  designated 
microorganisms  in  certain  specified 
conditions.  Subsequent  to  this  approval, 
the  Patent  and  Trademark  Office 
received  a  patent  term  restoration 
application  for  Zosyn®  (U.S.  Patent  No. 
4,562,073)  ft'om  Taiho  Pharmaceutical 
Co.,  Ltd.,  and  the  Patent  and  Trademark 
Office  requested  FDA’s  assistance  in 
determining  this  patent’s  eligibility  for 
patent  term  restoration.  In  a  letter  dated 
April  19, 1994,  FDA  advised  the  Patent 
and  Trademark  Office  that  this  human 
drug  product  had  undergone  a 
regulatory  review  period  and  that  the 
approval  of  Zosyn®  represented  the  first 
permitted  commercial  marketing  or  use 
of  the  product.  Shortly  thereafter,  the 
Patent  and  Trademark  Office  requested 
that  FDA  determine  the  product’s 
regulatory  review  period. 

FDA  has  determined  that  the 
applicable  regulatory  review  period  for 
Zosyn®  is  1,819  days.  Of  this  time, 
1,038  days  occurred  during  the  testing 
phase  of  the  regulatory  review  period, 
while  781  days  occurred  during  the 
approval  phase.  These  periods  of  time 
were  derived  from  the  following  dates: 

1.  The  date  an  exemption  under 
section  505(i)  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  became  effective: 
October  31, 1988.  The  applicant  claims 
July  10, 1988,  as  the  date  the 
investigational  new  drug  application 
(IND)  for  Zosyn®  (IND  31,705)  became 


effective.  However,  IND  31,705  was 
received  on  J\me  14, 1988,  and  it  was 
placed  on  clinical  hold  on  July  1, 1988. 

It  was  removed  from  clinical  hold  on 
October  31, 1988,  making  the  IND 
effective  date  October  31, 1988. 

2.  The  date  the  application  was 
initially  submitted  with  respect  to  the 
human  drug  product  under  section  507 
of  the  Federal  Food,  Drug,  and  Cosmetic 
Act:  September  3, 1991.  The  applicant 
claims  August  30, 1991,  as  the  date  the 
new  drug  application  (NDA)  for  Zosyn® 
(NDA  50-684)  was  initially  submitted. 
However,  FDA  records  indicate  that 
NDA  50-684  was  submitted  on 
September  3, 1991. 

3.  The  date  the  application  was 
approved:  October  22, 1993.  FDA  has 
verified  the  applicant’s  claim  that  NDA 
50-684  was  approved  on  October  22, 
1993. 

This  determination  of  the  regulatory 
review  period  establishes  the  maximiun 
potential  length  of  a  patent  extension. 
However,  the  U.S.  Patent  and 
Trademark  Office  applies  several 
statutory  limitations  in  its  calculations 
of  the  actual  period  for  patent  extension. 
In  its  application  for  patent  extension, 
this  applicant  seeks  1,358  days  of  patent 
term  extension. 

Anyone  with  knowledge  that  any  of 
the  dates  as  published  is  incorrect  may, 
on  or  before  October  31, 1994,  submit  to 
the  Dockets  Management  Branch 
(address  above)  written  comments  and 
ask  for  a  redetermination.  Furthermore, 
any  interested  person  may  petition  FDA, 
on  or  before  February  27, 1995,  for  a 
determination  regarding  whether  the 
applicant  for  extension  acted  with  due 
diligence  during  the  regulatory  review 
period.  To  meet  its  burden,  the  petition 
must  contain  sufficient  facts  to  merit  an 
FDA  investigation.  (See  H.  Kept.  857, 
part  1,  98th  Cong.,  2d  sess.,  pp.  41-42, 
1984.)  Petitions  should  be  in  the  format 
specified  in  21  CFR  10.30. 

Comments  and  petitions  should  be 
submitted  to  the  Dockets  Management 
Bremch  (address  above)  in  three  copies 
(except  that  individuals  may  submit 
single  copies)  and  identified  with  the 
docket  number  foimd  in  brackets  in  the 
heading  of  this  document.  Comments 
and  petitions  may  be  seen  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  August  16, 1994. 

Stuart  L.  Nightingale, 

Associate  Commissioner  for  Health  Affairs. 
[FR  Doc.  94-21286  Filed  8-29-94;  8:45  am) 
BILUNQ  CODE  4160-01-^ 


Gene  Therapy  Production  Issues; 

Public  Meeting 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  aimoimcing  a 
public  meeting  to  discuss  gene  therapy 
production  issues.  The  meeting  is 
designed  to  obtain  pubUc  testimony 
from  biomedical  researchers,  academia, 
biotechnology  associations, 
governmental  agencies,  and  individuals 
and  organizations  with  relevant 
information  concerning  gene  vector 
production  issues. 

DATES:  The  public  meeting  will  be  held 
on  Monday,  September  12, 1994,  from  6 
p.m.  to  7:30  p.m.,  immediately 
following  the  National  Institutes  of 
Health,  Recombinant  DNA  Advisory 
Committee  meeting. 

ADDRESSES:  The  public  meeting  will  be 
held  at  the  National  Institutes  of  Health, 
Bldg.  3lC,  9000  Rockville  Pike, 
conference  room  7,  Bethesda,  MD.  No 
registration  is  required. 

FOR  FURTHER  INFORMATION  CONTACT: 

For  information  regarding  the 
meeting:  John  G.  Bishop,  Center  for 
Biologies  Evaluation  and  Research 
(HFM-515),  Food  and  Drug 
Administration,  1401  Rockville 
Pike,  Rockville,  MD  20852-1448, 
301-402-1336,  FAX  301-496-7027. 

For  information  regeirding  this  notice: 
Stephen  M.  Ripley,  Center  for 
Biologies  Evaluation  and  Research 
(HFM-635),  Food  and  Drug 
Administration,  1401  Rockville 
Pike,  Rockville,  MD  20852-1448, 
301-594-3074. 

SUPPLEMENTARY  INFORMATION:  The  field 
of  gene  therapy  is  rapidly  evolving.  New 
approaches  to  genetic  modification  of 
somatic  cells  for  the  mitigation  of 
human  disease  are  being  developed  in 
ever  increasing  numbers.  The 
investigators  who  wish  to  pursue  gene 
therapy  approaches  are  also  increasing 
in  number.  FDA  is  interested  in 
exploring  with  the  public  and  industry 
means  to  overcome  impediments  to  the 
development  of  useful  therapeutics  for  a 
variety  of  hiunan  diseases  without 
diminishing  patient  safety. 

As  part  of  diis  process,  FDA’s  Center 
for  Biologies  Evaluation  and  Research  is 
holding  a  public  meeting  to  discuss 
practical  concerns  relating  to  gene 
therapy  vector  production  issues.  The 
objectives  of  the  meeting  will  be  to:  (1) 
Solicit  public  testimony  from 
biomedical  researchers,  xmiversity 
faculty  members  and  administrators, 
biotechnology  associations.  Federal  and 
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government  agencies,  and  individuals 
and  organizations  with  relevant 
information  concerning  gene  vector 
production  experience;  (2)  solicit  public 
testimony  from  the  participants 
concerning  potential  barriers  to  gene 
therapy  vector  product  development 
and  innovation,  and  the  means  to 
overcome  these  barriers;  (3)  discuss 
quality  control  issues  that  have  arisen 
for  gene  therapy  vector  products;  and  (4) 
discuss  current  good  manufacturing 
practices  and  good  laboratory  practices 
and  their  application  to  gene  therapy 
vector  production  from  the  earliest 
phases  of  the  investigational  new  drug 
application  process  through  the 
manufacture  of  licensed  products. 

In  addition  to  the  participants 
mentioned  above,  patient  and/or 
consumer  organizations  and  other 
interested  parties  are  invited  to 
participate  in  the  meeting. 

Information  presented  at  the  meeting 
will  be  considered  by  FDA  in  the 
development  of  future  points  to 
consider  and  other  guidance  documents. 

Dated:  August  24, 1994. 

William  K.  Hubbard, 

In  terim  Deputy  Commissioner  for  Policy. 

(FR  Doc.  94-21469  Filed  8-26-94;  11:45  am] 
eiLUNG  C0D€  4160-01-F 


Health  Resources  and  Services 
Administration 

Final  Funding  Preferences  for 
Scholarships  for  Disadvantaged 
Students 

The  Health  Resources  and  Services 
Administration  (HRSA)  announces  the 
final  funding  preferences  for  fiscal  year 
(FY)  1994  for  the  Scholarships  for 
Disadvantaged  Students  (SDS)  program 
authorized  under  the  authority  of 
section  737  of  the  Public  Health  Service 
Act  (the  Act),  title  VII,  Part  B,  as 
amended  by  the  Health  Professions 
Education  Extension  Amendments  of 
1992,  Pub.  L.  102—408,  dated  October 
13.  1992. 

Purpose 

The  SDS  program  is  a  program  of 
grants  to  health  professions  and  nursing 
schools  for  the  purpose  of  assisting  such 
schools  in  providing  scholarships  to 
individuals  from  disadvantaged 
backgrounds  who  are  enrolled  (or 
accepted  for  enrollment)  as  full-time 
students  in  the  schools,  as  well  as  to 
undergraduate  students  who  have 
demonstrated  a  commitment  to 
pursuing  a  career  in  health  professions. 


Statutory  Preference 

The  law  requires  that  in  providing 
SDS  scholarsUps,  the  school  give 
preference  to  students  who  are  from 
disadvantaged  backgrounds  and  for 
whom  the  cost  of  attending  an  SDS 
school  would  constitute  a  severe 
financial  hardship.  Severe  financial 
hardship  will  be  determined  by  the 
school  in  accordance  with  standard 
need  analysis  procedures  prescribed  by 
the  Department  of  Education  for  its 
Federal  student  aid  programs. 

Final  Funding  Preference 

A  proposed  funding  preference  was 
published  in  the  Federal  Register  on 
June  20. 1994,  at  59  FR  31643,  for  public 
comment.  Three  comments  were 
received  during  the  30-day  comment 
period  which  were  in  support  of  the 
proposed  funding  preference.  One 
commentor  called  attention  to 
congressional  report  language  which 
directs  the  Department  to  give  highest 
priority,  among  allied  health  applicants, 
to  dental  hygiene  programs. 

In  accord  with  the  Congress’  directive, 
the  final  funding  preference  will  be 
revised  as  follows: 

For  fiscal  year  1994,  among  allied 
health  schools  or  programs,  preference 
will  be  given  to  the  following 
baccalaureate  and  graduate  programs: 
dental  hygiene,  medical  laboratory 
technology,  occupational  therapy, 
physical  therapy  and  radiologic 
technology.  The  priority  for  dental 
hygiene  will  be  implemented  by  taking 
the  total  funds  allocated  to  the  allied 
health  disciplines  in  the  initial 
allocation  and  recalculating  this  part  of 
the  allocation.  Dental  hygiene  schools 
will  receive  double  credit  for  their 
disadvantaged  enrollments  in  the 
reallocation  of  the  allied  health  funds. 

Additional  Information 

Programmatic  questions  should  be 
directed  to:  Mr.  Bruce  Baggett,  Chief, 
Student  and  In.stitutional  Support 
Branch,  Division  of  Student  Assistance, 
Bureau  of  Health  Professions,  Health 
Resources  and  Services  Administration, 
Parklawn  Building,  Room  8-34,  5600 
Fishers  Lane,  Rockville,  Maryland 
20857,  Telephone:  (301)  443-4776, 

FAX:  (301)  594-6911. 

The  Catalog  of  Federal  Domestic 
Assistance  Number  for  the  Scholarships 
for  Disadvantaged  Students  program  is 
93.925.  This  program  is  not  subject  to 
the  provisions  of  Executive  Order 
12372,  Intergovernmental  Review  of 
Federal  Programs  (as  implemented 
through  45  CFR  part  100). 

This  program  is  not  subject  to  the 
Public  Health  System  Reporting 
Requirements. 


Dated:  August  23. 1994. 

Giro  V.  Sumaya, 

Administrator. 

(FR  Doc.  94-21291  Filed  8-29-94;  8:45  am] 
BILLING  CODE  4160-1S-P 


Indian  Health  Service 

Availability  of  Funds  for  Loan 
Repayment  Program  for  Repayment  of 
Health  Professions  Educational  Loans 

AGENCY:  Indian  Health  Service,  HHS. 
ACTION:  Notice. 

SUMMARY:  The  Indian  Health  Service 
(IHS)  announces  that  approximately 
$11,000,000  in  funds  for  fiscal  year  (FY) 
1995  are  available  for  the  repayment  of 
health  professions  educational  loans 
(undergraduate  and  graduate)  in  return 
for  full-time  clinical  services  in  Indian 
health  programs.  This  program  is 
authorized  by  section  108  of  the  Indian 
Health  Care  Improvement  Act  as 
amended,  25  U.S.C.  1601  et  seq. 

Through  this  notice,  the  IHS  invites 
potential  applicants  to  request  an 
application  for  participation  in  the  Loan 
Repayment  Program. 

Administration’s  budget  request  for 
FY  1995  includes  $10,975,600  for  the 
Indian  Health  Service  Loan  Repayment 
Program.  The  IHS  estimates  that 
approximately  200  loan  repayment 
awards  may  be  made  with  this  funding. 

This  program  annoimcement  is 
subject  to  the  appropriation  of  funds. 
This  notice  is  being  published  early  to 
coincide  with  the  recruitment  activity  of 
the  IHS  which  competes  with  other 
Government  and  private  health 
management  organizations  to  employ 
qualified  health  professionals.  Funds 
are  required  to  be  obligated  by 
September  30  of  the  FY. 

DATES:  Applications  for  the  FY  1995 
Loan  Repayment  Program  will  be 
accepted  and  evaluated  monthly 
beginning  October  14, 1994  and  will 
continue  each  month  thereafter  until  all 
funds  are  exhausted. 

Subsequent  monthly  deadline  dates 
are  scheduled  for  Friday  of  the  second 
full  week  of  each  month.  Notice  of 
awards  will  be  mailed  on  the  last 
working  day  of  each  month. 

Applicants  selected  for  participation 
in  the  FY  1995  program  cycle  will  be 
expected  to  begin  their  service  period 
no  later  than  September  30, 1995. 

Applications  shall  be  considered  as 
meeting  the  deadline  if  they  are  either: 

1.  Received  on  or  before  the  deadline 
date;  or 

2.  Sent  on  or  before  the  deadline  date. 
(Applicants  should  request  a  legibly 
dated  U.S.  Postal  Service  postmark  or 
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obtain  a  legibly  dated  receipt  from  a 
commercial  carrier  or  U.S.  Postal 
Service.  Private  metered  postmarks  shall 
not  be  acceptable  as  proof  of  timely 
mailing.) 

Applications  received  after  the 
monthly  closing  date  will  be  held  for 
consideration  in  the  next  monthly 
funding  cycle.  Applicants  who  do  not 
receive  funding  by  September  30,  1995 
will  be  notified  in  writing. 

FORM  TO  BE  USED  FOR  APPLICATiON: 
Applications  will  be  accepted  only  if 
they  are  submitted  on  the  form  entitled 
“Application  for  the  Indian  Health 
Service  Loan  Repayment  Program,” 
identified  with  the  Office  of 
Management  and  Budget  approval 
number  of  OMB  #0917-0014  (expires 
02/28/96). 

ADDRESSES:  Application  materials  may 
be  obtained  by  calling  or  writing  to  the 
address  below.  In  addition,  completed 
applications  should  be  returned  to:  IHS 
Loan  Repayment  Program,  12300 
Twinbrook  Parkway — Suite  100, 
Rockville,  Maryland  20852,  PH:  301/ 
443-3396  [between  8:00  a.m.  and  5:00 
p.m.  (EST)  Monday  through  Friday, 
except  Federal  holidays]. 

FOR  FURTHER  INFORMATION  CONTACT: 
Please  address  inquiries  to  Mr.  Charles 
Yepa,  LRP  Section  Chief,  IHS  Loan 
Repayment  Program,  Twinbrook  Metro 
Plaza,  Suite  100, 12300  Twinbrook 
Parkway,  Rockville,  Maryland  20852, 

PH:  301/443-3396  [between  8:00  a.m. 
(EST)  Monday  through  Friday,  except 
Federal  holidays]. 

SUPPLEMENTARY  INFORMATION:  Section 
108  of  the  Indian  Health  Care 
Improvement  Act  as  amended  by  Public 
Law  100-713  and  102-573,  authorized 
the  IHS  Loan  Repayment  Program  and 
provide  in  pertinent  part  as  follows: 

The  Secretary,  acting  through  the  Service, 
shall  establish  a  program  to  be  known  as  the 
Indian  Health  Service  Loan  Repayment 
Program  (hereinafter  referred  to  as  the  “Loan 
Repayment  Program”)  in  order  to  assure  an 
adequate  supply  of  trained  health 
professionals  necessary  to  maintain 
accreditation  of,  and  provide  health  care 
services  to  Indians  through,  Indian  health 
programs. 

“Health  Professional”  means  family 
medicine,  internal  medicine,  pediatrics, 
geriatric  medicine,  obstetrics  and  gynecology, 
podiatric  medicine,  nursing,  public  health 
nursing,  dentistry,  psychiatry,  osteopathy, 
optometry,  pharmacy,  psychology,  public 
health,  social  work,  marriage  and  family 
therapy,  chiropractic  medicine, 
environmental  health  and  engineering  and 
allied  health  professionals. 

Osteopathic  physicians  (D.O.)  may  be 
funded  regardless  of  specialty,  provided 
that  the  IHS  has  a  need  for  that 
specialty. 


Allopathic  physicians  (M.D.)  may  be 
funded  only  if  they  are  board  certified/ 
eligible  in  family  medicine,  internal 
medicine,  pediatrics,  geriatric  medicine, 
obstetrics  and  gynecology  and 
psychiatry. 

For  the  purposes  of  this  program,  the 
term  “Indian  health  program”  is  defined 
in  Section  108(a)(2)(A),  as  follows: 

.  .  .  any  health  program  or  facility  funded, 
in  whole  or  in  part,  by  the  IHS  for  the  benefit 
of  American  Indians  and  Alaska  Natives  and 
administered: 

a.  Directly  by  the  service;  or 

b.  By  any  Indian  tribe  or  tribal  or  Indian 
organization  pursuant  to  a  contract  under: 

(1)  The  Indian  Self-Determination  Act;  or 

(2)  Section  23  of  the  Act  of  April  30, 1908, 
(25  U.S.C.  47),  popularly  known  as  the  Buy 
Indian  Act;  or 

(3)  By  an  urban  Indian  organization 
pursuant  to  Title  V  of  this  act. 

Applicants  may  sign  contractual 
agreements  with  the  Secretary  for  2 
years.  The  IHS  will  repay  all  or  a 
portion  of  the  applicant’s  health 
professionals  educational  loans 
(undergraduate  and  graduate)  for  tuition 
expenses  and  reasonable  educational 
and  living  expenses  in  amounts  up  to 
$30,000  per  year  for  each  year  of 
contracted  service  to  be  made  in  annual 
payments  to  the  participant  for  the 
purpose  of  repaying  his/her  outstanding 
health  professions  educational  loans. 
Repayment  of  health  professions 
educations  loans  will  be  made  to  the 
participant  within  120  days  after  the 
participant’s  entry  on  duty  has  been 
confirmed  by  the  IHS.  The  Secretary 
must  approve  the  contract  before  the 
disbursement  of  loan  repayments  can  be 
made  to  the  participant. 

Participants  will  be  required  to  fulfill 
their  contract  service  agreements 
through  full-time  clinical  practice  at  an 
Indian  health  program  site  determined 
by  the  Secretary.  Loan  repayment  sites 
are  characterized  by  physical,  cultural, 
and  professional  isolation,  and  have 
histories  of  frequent  staff  turnover.  All 
Indian  health  program  sites  are  annually 
prioritized  by  discipline,  based  on  need 
or  vacancy  by  the  Agency. 

All  health  professionals  will  receive 
up  to  $30,000  per  year,  regardless  of 
their  length  of  contract.  Where 
payments  under  the  Loan  Repayment 
Program  result  in  an  increase  in  Federal 
income  tax  liability,  the  IHS  will  pay  up 
to  31  percent  of  the  participant’s  total 
loan  repayments  to  the  Internal  Revenue 
Service  on  the  participant’s  behalf  for 
all  or  part  of  the  increased  tax  liability 
of  the  participant. 

Pursuant  to  Section  108(b),  to  be 
eligible  to  participate  in  the  Loan 
Repayment  Program  an  individual  must: 


(1)  A.  Be  enrolled:  (i)  In  a  course  of 
study  or  progreun  in  an  accredited 
institution,  as  determined  by  the 
Secretary,  within  any  state  and  be 
scheduled  to  complete  such  course  of 
study  in  the  same  year  such  individual 
applies  to  participate  in  the  Loan 
Repayment  Program.  (The  term  “State” 
includes,  in  addition  to  the  several 
States,  only  the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  The  Virgin  Islands,  Guam, 
America  Samoa,  the  Federated  States  of 
Micronesia,  the  Republic  of  the 
Marshall  Islands,  and  the  Republic  of 
Palau):  or 

(ii)  In  an  approved  graduate  training 
program  in  a  health  profession;  or 

B.  Have  a  degree  in  a  health 
profession  and  a  license  to  practice;  and 

(2)  A.  be  eligible  for,  or  hold  an 
appointment  as  a  Commissioned  Officer 
in  the  Regular  or  Reserve  Corps  of  the 
Public  Health  Service,  or 

B.  Be  eligible  for  selection  for  civilian 
service  in  the  Regular  or  Reserve  Corps 
of  the  Public  Health  Service;  or 

C.  Meet  the  professional  standards  for 
civil  service  employment  in  the  IHS;  or 

D.  Be  employed  in  an  Indian  health 
program  without  service  obligation;  and 

(3)  Submit  to  the  Secretary  an 
application  and  contract  to  the  Loan 
Repayment  Program;  and 

(4)  Sign  and  submit  to  the  Secretary, 
a  written  contract  agreeing  to  accept 
repayment  of  educational  loans  and  to 
serve  for  the  applicable  period  of 
obligated  service  in  a  priority  site  as 
determined  by  the  Secretary;  and 

(5)  Sign  an  affidavit  attesting  to  the 
fact  that  they  have  been  informed  of  the 
relative  merits  of  the  U.S.  Public  Health 
Service  Commissioned  Corps  and  the 
Civil  Service  as  employment  options. 

Upon  approval  of  the  applicant  for 
participation  in  the  Loan  Repayment 
Program,  the  applicant  will  receive 
confirmation  of  his/her  loan  repayment 
award  and  the  duty  site  at  which  he/she 
will  serve  his/her  loan  repayment 
obligation. 

The  IHS  has  identified  the  positions 
in  each  Indian  health  program  for  which 
there  is  a  need  or  vacancy  and  ranked 
those  positions  in  order  of  priority  by 
developing  discipline  specific 
prioritized  lists  of  sites.  Reuiking  criteria 
for  these  sites  include  the  following: 

•  Historically  critical  shortages  caused 
by  frequent  staff  turnover 

•  Current  unmatched  vacancies  in  a 
Health  Profession  Discipline 

•  Projected  Vacancies  in  a  Health 
Profession  Discipline 

•  Ensuring  that  the  staffing  needs  of 
Indian  health  programs  administered  by 
an  Indian  tribe  or  tribal  or  health 
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organization  receive  consideration  on  an 
equal  basis  with  programs  that  are 
administered  diiwtly  by  the  Service; 
and 

•  Giving  priority  to  vacancies  in 
Indian  health  programs  that  have  a  need 
for  health  professionals  to  provide 
health  care  services  as  a  result  of 
individuals  having  breached  Loan 
Repayment  Program  contracts  entered 
into  under  this  section. 

Consistent  with  this  priority  ranking, 
in  determining  which  applications  to 
approve  and  which  contracts  to  accept, 
the  IHS  will  give  priority  to  applications 
made  by  American  Indians  and  Alaska 
Natives  and  to  individuals  recruited 
through  the  efforts  of  Indian  tribes  or 
tribal  or  Indian  organizations. 

•  With  respect  to  priorities  among  the 
various  health  professions,  the  statute 
requires  that  of  the  total  amount 
appropriated  for  Fiscal  Year  1995  for 
loan  repayment  contracts,  not  less  than 
25  percent  be  provided  to  applicants 
who  are  nurses,  nurse  practitioners,  or 
nurse  midwives  and  not  less  than  10 
percent  be  provided  to  applicants  who 
are  mental  health  professionals  (other 
than  nurses,  nurse  practitioners,  or 
nurse  midwives).  Tliis  requirement  does 
not  apply  if  the  number  of  applications 
from  these  two  groups,  respectively,  is 
not  sufficient  to  meet  the  requirement. 

•  Subject  to  the  above  statutory 
priority  for  nurses  and  mental  health 
practitioners,  the  IHS  will  give  priority 
in  funding  among  health  professionals 
to  physicians  in  die  following  priority 
specialties:  anesthesiology,  emergency 
room  medicine,  general  surgery, 
obstetrics/gynecology,  ophthalmology, 
orthopedic  surgery,  otolaryngology/ 
otorhinolaryngology,  psychiatry  and 
radiology. 

The  rollowing  factors  are  equal  in 
weight  when  applied,  and  are  applied 
when  all  other  criteria  are  equal  and  a 
selection  must  be  made  between 
applicants.  One  or  all  of  the  following 
factors  may  be  applicable  to  an 
applicant,  and  the  applicant  who  has 
the  most  of  these  factors,  all  other 
criteria  equal,  would  be  selected. 

•  An  applicant’s  length  of  current 
employment  in  the  IHS,  tribal  or  urban 
program. 

•  Availability  for  service  earlier  than 
other  applicants  (first  come,  first 
served);  and 

•  Date  the  individual’s  application 
was  received. 

Any  individual  who  enters  this 
program  and  satisfactorily  completes  his 
or  her  obligated  period  of  service  may 
apply  to  extend  the  contract  on  a  year- 
by-year  basis  as  determined  by  the  IHS, 
at  the  maximum  amount  of  up  to 
$30,000  per  year  and  additional  31 


percent  for  Federal  Withholding.  If 
funds  are  available,  the  maximum 
amount  will  be  funded  in  this  manner 
and  will  not  exceed  the  total  of  the 
individual’s  outstanding  eUgible  health 
professions  educational  loans. 

Any  individual  who  owes  an 
obligation  for  health  professional 
service  to  the  Federal  Government  or  to 
a  State  or  other  entity  under  an 
agreement  with  such  State  or  other 
entity  is  not  eligible  for  the  Loan 
Repayment  Program  unless  such  an 
obligation  will  be  completely  satisfied 
prior  to  the  beginning  of  service  under 
this  program  in  the  year  that  an 
application  is  made  for  this  program. 

This  program  is  not  subject  to  review 
under  Executi  ve  Order  12372. 

The  Catalog  of  Federal  Domestic 
Assistance  number  is  13.164. 

Dated;  July  19. 1994. 

Michael  H.  Trujillo, 

Assistant  Surgeon  General,  Director. 

[FR  Doc.  94-21289  Filed  8-29-94;  8:45  am] 
BILLING  CODE  4160-16-M 


National  Institutes  of  Health 

National  institute  of  Child  Health  and 
Human  Development;  Notice  of 
Meeting  of  the  National  Advisory  Child 
Health  and  Human  Development 
Council  and  Subcommittee 

Pursuant  to  Public  Law  92—463, 
notice  is  hereby  given  of  the  meeting 
and  activities  of  the  National  Advisory 
Child  Health  and  Human  Development 
Council,  September  26-27, 1994.  The 
meeting  will  be  held  in  Building  31, 
Conference  Room  10,  National  Institutes 
of  Health,  Bethesda,  Maryland.  The 
meeting  of  the  Subcommittee  on 
Planning  will  be  open  on  September  26. 
The  Subcommittee  meeting  will  be  held 
in  Building  31,  Room  2A03,  ft-om  8:00 
a.m.  to  9:00  a.m.  to  discuss  program 
plans  and  the  agenda  for  the  next 
Council  meeting.  Attendance  by  the 
public  will  be  limited  to  space  available. 

The  Council  meeting  will  be  open  to 
the  public  on  September  26  from  9:00 
a.m.  until  2:30  p.m.  The  agenda 
includes  a  report  by  the  Director, 
NICHD,  a  presentation  on  the  NIH 
Reinvention  Roundtable  on  Peer 
Review,  and  a  report  by  the  Pediatric, 
Adolescent  and  Maternal  AIDS  Branch, 
NICHD.  The  meeting  will  be  open  on 
September  26  upon  completion  of  ^ 
applications  at  approximately  5:30  p.m. 
to  adjournment  if  any  policy  issues  are 
raised  which  need  further  discussion. 

Council  members  will  be  attending 
the  Human  Embryn  Research  Panel 
Meeting  on  September  27,  Building  31, 
Conference  Room  10,  from 


approximately  8:30  a.m.  to 
approximately  1:30  p.m. 

In  accordance  with  the  provision  set 
forth  for  secs.  552b(c)(4)  and  552b(c)(6), 
Title  5,  U.S.C.  and  sec.  10(d)  of  Pub.  L. 
92—463,  the  meeting  of  the  full  Council 
will  be  closed  to  the  public  on 
September  26  from  2:30  p.m.  to 
approximately  5:30  p.m.  for  the 
completion  of  the  review,  discussion, 
and  evaluation  of  individual  grant 
applications.  These  applications  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  disclosure  of  w’hich  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Ms.  Mary  Plummer,  Executive 
Secretary,  NICHD,  6100  Executive 
Boulevard,  Room  5E03,  National 
Institutes  of  Health,  Bethesda,  Maryland 
20892,  Area  Code  301,  496-1485,  will 
provide  a  summary  of  the  meeting  and 
a  roster  of  Council  members  as  well  as 
substantive  program  information. 
Individuals  who  plem  to  attend  the  open 
session  and  need  special  assistance, 
such  as  sign  language  interpretation  or 
other  reasonable  accommodations, 
should  contact  Ms.  Plummer. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.864.  Population  Research, 
and  93.865,  Research  for  Mothers  and 
Children,  National  Institutes  of  Health) 

Dated:  August  23, 1994. 

Susan  K.  Feldman, 

Committee  Management  Officer.  NIH. 

[FR  Doc.  94-21296  Filed  8-29-94;  8:45  am] 
BILLING  CODE  414(M)1-M 


National  Institute  of  Nursing  Research; 
Notice  of  Meeting:  National  Advisory 
Council  for  Nursing  Research  and  its 
Subcommittees 

Pursuant  to  Public  Law  92—463, 
notice  is  hereby  given  of  the  meetings  of 
the  National  Advisory  Council  for 
Nursing  Research,  National  Institute  of 
Nursing  Research;  and  its 
Subcommittees,  September  9  and  12-13, 
1994,  National  Institutes  of  Health, 
Bethesda,  Maryland. 

Meetings  of  the  full  Council  and  its 
Subcommittees  will  be  held  at  times 
and  places  listed  below.  Attendance  by 
the  public  will  be  limited  to  space 
available. 

The  full  Council  will  meet  in  open 
session  September  12,  Building  31C, 
Conference  Room  10,  from  1  p.m.  to  5 
p.m.,  and  on  September  13,  from 
approximately  10  a.m.  to  adjournment. 
Agenda  items  will  include:  the  NINR 
Director’s  Report,  National  Academy  of 
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Sciences  Report,  Identification  of 
Exciting  Opportunities  for  Nursing 
Research,  Pre  and  Post  Review  Policy 
Issues  Relevant  to  Grant  Review, 

NACNR  Subcommittee  Issues. 

Each  of  the  Subcommittees  listed 
below  will  be  held  by  telephone 
conference. 

The  Planning  Subcommittee  will  meet 
in  open  session  September  9,  Building 
31,  Conference  Room  5B03,  from  2:30 
p.m.  to  4  p.m.,  to  discuss  long-term  and 
strategic  planning  and  policy  issues. 

The  National  Nursing  Research 
Agenda  Subcommittee  will  meet  in 
open  session  September  9,  Building  31, 
Conference  Room  5B03,  from  4:30  p.m. 
to  5  p.m.,  to  discuss  issues  related  to  the 
National  Nursing  Research  Agenda. 

The  Nursing  Resources  and  Health 
Policy  Subcommittee  will  meet  in  open 
session  September  9,  Building  31 , 
Conference  Room  5B03,  from  1  pan.  to 
2:30  p.m.  to  discuss  nursing  resources 
and  health  policy  as  they  relate  to 
nursing  science  emd  the  achievement  of 
quality  and  effective  outcomes  in 
patient  care. 

In  accordance  with  the  provisions  set 
forth  in  Sections  552b(c){4)  and 
552b(c)(6),  Title  5,  U.S.  Code  and 
Section  10(d)  of  Public  Law  92—463,  the 
meeting  of  the  Nursing  Research 
Subcommittee  September  9,  from  10:30 
aan.  to  12:30  pan.,  will  be  closed  to  the 
public,  and  the  meeting  of  the  full 
Council  will  be  closed  on  September  13, 
from  8:30  a.m.  to  approximately  10  a.m., 
for  the  review,  discussion,  and 
evaluation  of  individual  grant 
applications.  The  applications  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Dr.  Ernest  Marquez,  301-594- 
7865,  in  advance  of  the  meeting. 

Dr.  Ernest  Marquez,  Executive 
.Secretary,  National  Advisory  Council 
for  Nursing  Research,  National  Institutes 
of  Health,  Westwood  Building,  Room 
740,  Bethesda,  Maryland  20892,  301- 
594-7865,  will  provide  a  summary  of 
the  meeting,  roster  of  conunittee 
members,  and  substantive  program 
information  upon  request. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.361,  Nursing  Research, 
National  Institutes  of  Health) 


Dated:  August  23, 1994. 

Susan  K.  Feldman, 

Committee  Management  Officer,  NIH. 

^  |FR  Doc.  94-21298  Filed  8-29-94;  8:45  am) 
BILUNG  CODE  4140-01-M 


National  Library  of  Medicine;  Notice  of 
Meetings  of  the  Board  of  Re^nts  and 
the  Extramural  Programs 
Subcommittee 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  Board  of  Regents  of  the  National 
Library  of  Medicine  on  September  27- 
28, 1994,  in  the  Board  Room  of  the 
National  Library  of  Medicine,  8600 
Rockville  Pike,  Bethesda,  Maryland.  The 
Extramural  Programs  Subcommittee  will 
meet  on  September  27  in  Conference 
Room  B,  Building  38,  fixim  8  a.m.  to 
approximately  9  a.m.,  and  will  be  closed 
to  the  pubhc. 

The  meeting  of  the  Board  will  be  open 
to  the  public  from  9  a.m.  to 
approximately  4:30  p.m.  on  September 
27  and  fi'om  9  a.m.  to  adjournment  on 
September  28  for  administrative  reports 
and  program  discussions.  Attendance  by 
the  public  will  be  limited  to  space 
available.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign-language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Mrs.  Karin  Colton  at  301-496- 
4621  two  weeks  before  the  meeting. 

In  accordance  with  provisions  set 
forth  in  secs,  552b(c)(4),  552b(c)(6),  Title 
5,  U.S.C.  and  sec.  10(d)  of  Pub.  L.  92- 
463,  the  entire  meeting  of  the 
Extramural  Programs  Subconunittee  on 
September  27  will  be  closed  to  the 
public  fiom  8  a.m.  to  approximately  9 
a.m.,  and  the  regular  Board  meeting  on 
September  27  will  be  closed  from 
approximately  4:30  p.m.  to  5  p.m.  for 
the  review,  discussion,  and  evaluation 
of  individual  grant  applications.  These 
applications  and  the  discussion  could 
reveal  confidential  trade  secrets  or 
commercial  property,  such  as  patentable 
material,  and  personal  information 
concerning  individuals  associated  with 
the  applications,  the  disclosure  of 
which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

Mr.  Robert  B.  Mehnert,  Chief,  Office 
of  Inquiries  and  Publications 
Management,  National  Library  of 
Medicine,  8600  Rockville  Pike, 
Bethesda,  Maryland  20894,  Telephone 
Number:  301—496-6308,  will  furnish  a 
summary  of  the  meeting,  rosters  of 
Board  members,  and  other  information 
pertaining  to  the  meeting. 


(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.879 — Medical  Library 
Assistance,  National  Institutes  of  Health) 
Dated:  August  23, 1994. 

Susan  K.  Feldman, 

Committee  Management  Officer,  NIH. 

(FR  Doc.  94-21295  Filed  8-29-94;  8:45  ami 
BILUNQ  CODE  4140-01-M 


National  Institute  of  Mental  Health; 
Notice  of  Meeting 

Pursuant  to  Public  Law  92—463, 
notice  is  hereby  given  of  the  meeting  of 
the  Board  of  Scientific  Counselors, 
NIMH,  of  the  National  Institute  of 
Mental  Health  for  September  1994. 

In  accordance  with  the  provisions  set 
forth  in  section  552b(c)(6),  Title  5, 
U.S.C.  and  sec.  10(d)  of  Public  Law  92- 
463,  the  entire  meeting  will  be  closed 
for  the  review,  discussion,  and 
evaluation  of  staff  scientists  and 
individual  programs  and  projects.  The 
subject  matter  to  be  reviewed  contains 
information  of  a  confidential  nature, 
including  consideration  of  personnel 
qualifications  and  performance,  the 
competence  of  individual  investigators, 
and  similar  items,  the  disclosme  of 
which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

Ms.  Joanna  L.  Kieffer,  Committee 
Management  Officer,  National  Institute 
of  Mental  Health,  Parklawn  Building, 
Room  9-105,  5600  Fishers  Lane, 
Rockville,  20857,  Area  Code  301, 
443—4333,  will  provide  a  summary  of 
the  meeting  and  a  roster  of  committee 
members. 

Other  information  pertaining  to  the 
meeting  may  be  obtained  from  the 
contact  person  indicated. 

Committee  Name:  Board  of  Scientific 
Counselors.  NIMH. 

Contact:  Jack  D.  Maser,  Ph.D.,  Building  10, 
Room  4N224,  Telephone:  (301)  496—4183. 

Meeting  Date:  September  19-20, 1994. 

Time:  9  a.m. 

Place;  Building  36,  Room  1B07,  National 
Institutes  of  Health,  9000  Rockville  Pike, 
Bethesda,  MD  20892. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers  93.126,  Small  Business 
Innovation  Research;  93.176,  ADAMHA 
Small  Instrumentation  Program  Grants; 
93.242,  Mental  Health  Research  Grants; 
93.281,  Mental  Research  Scientist 
Development  Award  and  Research  Scientist 
Development  Award  for  Clinicians;  93.282, 
Mental  Health  Research  Service  Awards  for 
Research  Training;  and  93.921,  ADAMHA 
Si;ience  Education  Partnership  Award) 

Dated;  August  23, 1994. 

Susan  K.  Feldman, 

Committee  Management  Officer.  NIH. 

(FR  Doc.  94-21297  Piled  8-29-94;  8.45  ami 
BILLING  CODE  4140-01-M 
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Substance  Abuse  and  Mental  Health 
Services  Administration 

Community  Support  Program: 
Cooperative  Agreements  for 
Employment  Intervention 
Demonstration  Program 

AGENCY:  Center  for  Mental  Health 
Services,  Substance  Abuse  and  Mental 
Health  Services  Administration 
(SAMHSA),  HHS. 

ACTION:  Notice  of  availability  of  funds 
and  request  for  applications. 

*  It  is  important  to  note  that  applications 
are  invited  based  on  the  funding  levels 
proposed  in  the  President’s  budget  for  fiscal 
year  1995.  However,  this  RFA  is  being 
announced  prior  to  an  appropriation  of  funds 
in  order  to  allow  applicants  sufficient  time  to 
establish  collaboration  and  coordination  and 
prepare  applications.  Solicitation  of 
applications  in  advance  of  an  appropriation 
will  also  enable  the  award  of  appropriated 
grant  funds  in  the  most  expeditious  manner 
and  allow  prompt  implementation  and 
evaluation  of  promising  employment 
intervention  programs  for  adults  with  severe 
mental  illnesses.  All  applicants  should 
understand,  however,  that  final 
appropriation  action  will  be  necessary  in 
order  for  CMHS  to  fund  any  applications. 
Questions  regarding  the  status  of  the 
appropriation  of  funds  should  be  directed  to 
the  program  official  listed  under  Contacts  for 
Additional  Information  in  this  notice. 

SUMMARY:  The  Center  for  Mental  Health 
Services  (CMHS)  announces  the 
availability  of  demonstration  grants  to 
document  the  effectiveness  of  programs 
designed  to  enhance  competitive 
employment  for  adults  with  severe 
mental  illnesses.  Funds  will  be  awarded 
through  the  Community  Support 
Program  (CSP)  of  the  Division  of 
Demonstration  Programs  of  CMHS.  This 
request  for  applications  (RFA)  solicits 
applications  for  two  types  of  awards: 

Demonstration  Sites  and  a  Coordinating 
Center. 

This  demonstration  program 
addresses  a  priority  mental  health  need: 
the  enhancement  of  competitive 
employment  for  adults  with  severe 
mental  illnesses.  A  collaborative, 
multisite  approach  is  essential  to  test 
the  effectiveness  of  different 
employment  interventions  and 
synthesize  the  intervention  results. 
Because  of  the  complexity  of  the 
program,  requiring  substantial 
programmatic  involvement  of  CMHS 
staff  to  facilitate  communication  and 
coordination  across  projects,  the 
cooperative  agreement  mechanism  is 
being  used. 

This  notice  consists  of  three  parts: 

Part  I  covers  information  on  the 
legislative  authority  and  the  applicable 


regulations  and  policies  related  to  the 
Community  Support  Program: 
Cooperative  Agreements  for 
Employment  Intervention 
Demonstration  Program. 

Part  II  describes  the  teirget  population, 
the  issue,  and  the  programmatic  goal 
and  discusses  eligibility,  availability  of 
funds,  period  of  support  and  the  receipt 
date  for  applications. 

Part  III  describes  special  requirements 
of  the  program,  the  application  process, 
the  review  and  award  criteria  and  lists 
contacts  for  additional  information. 

Part  I — Legislative  Authority  and  Other 
Applicable  Regulations  and  Policies 

Cooperative  agreements  awarded 
under  this  RFA  are  authorized  under 
Section  5  20 A  of  the  Public  Health 
Service  Act,  as  amended  (42  U.S.C. 
290bb-32). 

Federal  regulations  at  Title  45  CFR 
Parts  74  and  92,  generic  requirements 
concerning  the  administration  of  grants, 
are  applicable  to  these  awards. 

Grants  must  be  administered  in 
accordance  with  the  PHS  Grants  Policy 
Statement  dated  April  1, 1994  (DHHS 
Publication  No.  (OASH)  94-50,000 
(Rev)).  This  policy  statement  is  effective 
for  all  grants  with  budget  periods 
beginning  on  or  after  April  1, 1994.  It 
also  reflects  policies  with  earlier 
effective  dates.  This  document 
supersedes  the  PHS  Grants  Policy 
Statement  dated  October  1, 1990,  as 
updated  September  1, 1991. 

The  Catalog  of  Federal  Domestic 
Assistance  (CFDA)  number  for  this 
program  is  93.125. 

Reporting  Requirements:  Interim  and 
final  progress  reports  and  financial 
status  reports  will  be  required  and 
specified  to  awardees  in  accord  with 
PHS  Grants  Policy  requirements. 

The  Public  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  Healthy  People  2000',  a 
PHS-led  national  activity  for  setting 
priority  eureas.  This  RFA,  “Employment 
Intervention  Demonstration  Program,” 
is  related  to  the  objectives  set  forth  in 
Chapter  6,  Mental  Health  and  Mental 
Disorders,  in  Healthy  People  2000: 
National  Health  Promotion  and  Disease 
Prevention  Objectives. 

■  Potential  applicants  may  obtain  a  copy  of 
Healthy  People  2000  (Full  Report:  Stock  No.  017- 
001-00474-0:  or  Summary  Report:  Stock  No.  017- 
001-00473-1)  through,  the  Superintendent  of 
Documents.  Government  Printing  OfTice. 
Washington,  D.C.  20402-9325  (Telephone;  202- 
783-3238). 


Part  II — Target  Population,  Issue  and 
the  Programmatic  Goal  and  Project 
Requirements  and  Activities,  Eligibility 
and  Application  Receipt  Date 

Purpose:  The  goal  of  this  RFA  is  the 
generation  of  knowledge  about  effective 
approaches  for  enhancing  competitive 
employment  for  adults  with  severe 
mental  illnesses  through  support  for  the 
implementation  and  evaluation  of 
promising  employment  intervention 
programs.  Applications  are  being 
solicited  for  Demonstration  Sites  to 
conduct  a  multisite,  cooperative  study 
of  employment  interventions  to  enliance 
competitive  employment.  Applications 
are  also  being  sought  for  a  Coordinating 
Center  to  provide  overall  coordination 
and  data  management  and  to  carry  out 
the  common  protocol  which  will  be 
developed. 

Target  Population:  The  population  of 
concern  for  CSP  grants  includes 
individuals  18  years  and  older  with 
severe  mental  illnesses  (including,  but 
not  limited  to,  schizophrenia, 
schizoaffective  disorders,  mood 
disorders,  and  severe  personality 
disorders)  that  substantially  interfere 
with  a  person’s  ability  to  carry  out  such 
primary  aspects  of  daily  living  as  self- 
care,  household  management, 
interpersonal  relationships,  and  work  or 
school. 

Statement  of  Issue:  Rehabilitation  is 
an  essential  component  of  care  for 
adults  with  severe  mental  illnesses.  In 
order  to  enhance  independent  living  as 
fully  as  possible,  rehabilitation  services 
need  to  include  appropriate  vocational 
rehabilitation,  which  may  include: 
assessment  of  potential  for  employment, 
training,  job  placement,  continuing 
support,  and  reasonable 
accommodations  at  the  work  site.  In 
addition  to  providing  remuneration  and 
social  contacts,  employment  may 
promote  improvements  in  self  esteem, 
independence,  community  integration, 
and  self-management  of  illness.  People 
with  psychiatric  disabilities  are  the 
second  largest  group  of  applicants  for 
vocational  rehabilitation  services  and 
have  the  lowest  rate  of  success.  Even 
with  high  client  motivation  and  the 
support  of  families,  rates  of  employment 
for  this  population  are  very  low,  ranging 
from  10  percent  to  25  percent. 

Special  attention  should  be  focused 
on  persons  from  ethnic  minority 
communities  who  are  over-represented 
in  the  adult  severe  mental  illness 
population.  With  involvement  of  these 
community  members  at  each  stage  of 
design,  implementation  and  evaluation, 
culturally  competent  interventions  can 
be  successful. 
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Program  Goal:  This  demonstration 
program  addresses  a  priority  mental 
health  need:  competitive  employment  in 
integrated  settings  for  adults  with  severe 
mental  illnesses.  Competitive 
emplo^mient  is  defined  as  a  paid 
position  which  is  open  to  anyone  and 
pays  at  least  minimum  wages. 
Employment  may  include  positions  in  a 
mental  health  system  as  long  as  the 
positions  are  not  restricted  to  adults 
with  diagnoses  of  severe  mental 
illnesses.  On-site  and/or  off-site  long¬ 
term  supports  may  be  utilized.  Because 
there  is  a  need  for  systematically 
bringing  together  information 
concerning  employment  intervention 
programs,  CMHS  is  initiating  this 
program  to  determine  the  effectiveness 
of  interventions.  Findings  concerning 
the  most  effective  approaches  and  the 
associated  direct  costs  are  needed  by 
policy  makers  and  prowam  planners. 

This  program  of  study  is  focussed  on 
employment  interventions  which  will 
lead  to  competitive  employment.  The 
goal  of  the  intervention,  which  may 
include  vocational  training  and 
environmental  accommodations,  must 
be  competitive  employment  in 
mainstream  (not  sheltered)  work 
environments.  Outcome  measures  may 
include,  but  are  not  limited  to,  days  of 
paid  employment  within  a  specified 
time  interval,  level  of  social  and 
occupational  functioning,  and  consumer 
and  employer  satisfaction.^  Effective 
employment  interventions  are  an 
integral  part  of  a  community  support 
system  and,  therefore,  are  expected  to  be 
integrated  with  other  services  as 
appropriate. 

The  goals  of  this  program  address  the 
themes  of  the  Secretary  of  HHS: 
fostering  independence  through 
empowering  people  served;  preventing 
future  problems;  and  improving  services 
to  customers  through  modem 
management  approaches. 

Demonstration  Site  applicants  will 
develop,  implement,  and  evaluate  an 
intervention  with  the  goal  of  improving 
competitive  employment.  This 
multisite,  cooperative  agreement  will 
also  develop  a  common  study  protocol. 
After  grantees  are  selected  for  funding, 
grantees  and  CMHS  staff  will  identify 
issues  and  study  questions  which  can  be 
examined  by  utilizing  the  data  elements 
in  common  across  the  Demonstration 
Sites.  The  utilization  of  agreed-upon 
measures  which  are  in  common  across 


^Technical  assistance,  provided  upon  request, 
will  include  a  review  of  instruments  prepared  by 
Cook, Bond,  G.,  Hoffschmidt,  S.,  et  al..  Assessing 
Vocational  Performance  Among  Persons  with 
Severe  Mental  Illness,  published  by  Thresholds 
National  Research  end  Trainini;  Center,  Chicago,  IL; 
1<)92. 


Demonstration  Sites  provides  the 
opportunity  to  comptare  intervention 
effects  for  Afferent  populations  in 
different  geographic  locations,  thereby 
enhancing  the  generalizability  of  results, 
and  allows  for  statistical  analyses  that 
assess  the  effects  of  multiple  factors  on 
employment  status  outcomes. 

Progress  in  employment  is  often 
characterized  by  episodes  of  productive 
employment  followed  by 
unemployment.  Therefore,  a  long-term 
perspective  is  needed  to  appropriately 
assess  outcomes  of  an  intervention. 
Successful  applicants  for  this  program 
of  study  will  include  data  collection 
over  a  period  of  at  least  2  years,  and  a 
longer  time  interval  for  data  collection 
is  encouraged. 

The  primary  goal  of  this  RFA  is  the 
determination  of  the  effectiveness  of 
interventions.  However,  information  on 
costs  will  be  valuable  in  informing 
policy  decisions  for  resource 
allocations.  Effectiveness  is  defined  as 
the  improvement  of  positive  outcomes 
and  the  reduction  of  adverse  outcomes, 
regardless  of  costs.  An  important 
component  in  studying  the  value  of  an 
intervention  is  the  determination  of  the 
costs  of  the  intervention.  Because  this  is 
an  initial  exploration  of  costs,  the  focus 
will  be  limited  to  actual  direct 
expenditures  for  employment 
intervention  programs  and  employment 
site  activities.  Costs  imique  to  the 
evaluation  component  will  not  be 
included  in  the  analyses.  Cost 
information  from  this  demonstration 
program  may  provide  the  basis  for 
future  studies  of  cost  effectiveness  that 
would  likely  be  expanded  to  incorporate 
financial  costs,  indirect  costs,  and  lost- 
opportunity  costs. 

Structure  and  Phases  of  the  MultiSite 
Program:  The  study  will  involve  the 
cooperation  of  personnel  fi'om  (1)  a 
Coordinating  Center,  (2)  the 
Demonstration  Sites,  and  (3)  the  CMHS 
staff. 

Awards  will  be  made  for  a  project 
period  of  up  to  5  years.  For  planning 
and  budgeting  purposes,  the  study  can 
be  envisioned  as  proceeding  in  the 
following  three  phases. 

Phase  I:  Development  of  a  collaborative 
study  plan  (common  protocol); 
development,  refinement,  and  pilot 
testing  of  conunon  methodological 
procedures  and  instruments 
(baseline  and  outcome);  training  in 
the  common  field  procedures; 
examination  of  validity  of  pro|>osed 
instruments  and  development  of  a 
centralized  database  and 
coordinating  structme,  intervention 
start  up  (months  l-€); 

Phase  II:  Full  implementation  of  service 
programs,  identification  and 


enrollment  of  clients;  ongoing  data 
collection  and  evaluation  activities; 
interim  data  analyses  (months  6- 
30); 

Phase  III:  Phase-down  of  intervention 
programs;  end  enrollment  of  clients 
in  the  study;  complete  follow-up 
data  collection  for  enrolled  clients; 
conduct  data  analyses  and  produce 
reports  and  publications  (months 
30-60). 

Role  of  Demonstration  Sites:  Each 
Demonstration  Site  grantee,  in 
collaboration  with  the  Federal  staff  and 
the  Coordinating  Center,  will  have 
responsibility  at  their  own  site  for 
service  program  planning  and 
implementation,  client  enrollment  and 
follow  up,  data  collection,  preliminary 
and  final  data  analysis  and 
interpretation,  quality  control,  and 
preparation  of  reports  and  publications. 

In  addition,  each  Demonstration  Site 
grantee  will  participate  in  the 
development  and  activities  of  the 
common  protocol  including  providing 
data  to  the  Coordinating  Center. 

Role  of  the  Coordinating  Center:  For 
the  common  protocol  which  will  be 
developed  in  the  planning  phase,  the 
Coordinating  Center  will  provide  overall 
study  coordination,  including  data 
management  and  cmalysis,  training  in 
common  procedures,  distribution  of 
conunon  materials  to  all  study  sites, 
monitoring  of  data  quality  and  analysis 
of  cost  data  collected  by  the 
Demonstration  Sites.  The  Coordinating 
Center  will  also  coordinate  the  pilot 
testing  of  the  common  core  instruments, 
as  agreed  upon  in  the  planning  phase. 
CMHS  staff  will  work  with  and  monitor  - 
the  Coordinating  Center.  The 
Coordinating  Center  will  develop  and 
maintain  a  common  data  repository, 
containing  those  data  elements  collected 
by  each  Demonstration  Site  which  will 
be  used  in  the  common  protocol. 

Role  of  CMHS  Staff:  CMHS  staff  will 
be  active  participants  in  all  aspects  of 
the  cooperative  agreements  and  will 
serve  as  collaborators  with  project 
directors  from  the  Demonstration  Sites 
and  the  Coordinating  Center.  CMHS 
staff  have  overall  responsibility  for 
monitoring  the  conduct  and  progress  of 
this  program  and  will  make 
recommendations  regarding 
continuance  of  the  program.  CMHS  staff 
will  provide  substantial  input,  in 
collaboration  with  the  grantees,  both  in 
the  planning  and  conduct  of  this 
program. 

Role  of  the  Steering  Committee:  The 
Steering  Committee  will  be  composed  of 
the  project  director  of  the  Coordinating 
Center,  the  project  directors  from  each 
of  the  Demonstration  Sites,  and  CMHS 
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staff.  In  addition,  for  Demonstration 
Sites  where  the  State  mental  health 
authority  is  not  the  direct  applicant,  the 
State  mental  health  authority  will  be 
invited  to  be  a  participant  as  a  voting 
member  of  the  committee. 

All  participating  grantees  will  agree  to 
abide  by  the  common  protocol  study 
design  and  policy  recommendations 
developed  by  the  Steering  Committee 
and  any  required  CMHS  approvals  set 
forth  in  the  terms  and  conditions  of  this 
cooperative  agreement. 

Eligibility:  Eligible  applicants  include 
States,  political  subdivisions  of  states 
and  nonprofit  private  agencies. 

Therefore,  State  mental  health 
authorities,  as  well  as  one  or  more  of 
public  organizations  in  a  State,  such  as 
units  of  State  and  local  governments, 
and  nonprofit  organizations  such  as 
community-based  organizations, 
universities,  colleges  and  hospitals  may 
be  direct  applicants. 

Entities  may  apply  for  either  and/or 
both  types  of  awards  (Demonstration 
Site  and/or  Coordination  Center). 

Availability  of  Funds:  It  is  estimated 
that  approximately  $2.3  million  will  be 
available  to  support  approximately  four 
to  five  awards  to  Demonstration  Sites 
and  a  Coordinating  Center  under  this 
RFA  in  FY  95.  For  each  of  the  5  years, 
an  average  of  approximately  $300,000 
per  year  will  be  available  for  the 
Coordinating  Center  and  an  average  of 
$400,000  to  $500,000  for  each  of  &e 
Demonstration  Sites  for  each  year.  It  is 
anticipated  that  in  years  one  and  five, 
funding  of  the  Coordinating  Center  will 
be  higher  than  in  yeeurs  two  through 
four.  Funding  for  Demonstration  Sites 
will  be  lower  in  years  one  and  five,  and 
higher  in  years  two  through  four.  Actual 
funding  levels  will  depend  upon  the 
availability  of  appropriated  funds. 

(Note:  CMHS  is  required  by  the  Public 
Health  Service  Act  to  make  available  15 
percent  of  the  funds  appropriated  under 
Section  5 20 A  for  projects  in  rural  areas.) 

Period  of  Support:  Support  may  be 
requested  for  a  period  of  up  to  5  years. 
Annual  awards  will  be  made  subject  to 
continued  availability  of  funds  and 
progress  achieved. 

Applications  Receipt  Date  and  Review 
Schedule:  The  schedule  for  receipt  and 
review  of  applications  under  this 
announcement  is  as  follows: 


Receipt 

IRQ  re- 

Council 

Earliest 

date 

view 

review 

start  date 

Jan.  10, 

March 

May 

June 

1995. 

1995. 

1995. 

1995. 

Consequences  of  Late  Submission: 
Applications  received  after  the  above 
receipt  date  will  not  be  accepted  emd 


will  be  returned  to  the  applicant 
without  review. 

The  DRG  system  requires  that 
applications  must  be  received  by  the 
published  application  receipt  datefs). 
However,  an  application  received  after 
the  deadline  may  be  acceptable  if  it 
carries  a  legible  proof-of-mailing  date 
assigned  by  the  carrier  and  the  proof-of- 
mailing  date  is  not  later  than  one  week 
prior  to  the  deadline  date.  Private 
metered  postmarks  are  not  accepted  as 
proof  of  timely  mailing.  If  the  receipt 
date  falls  on  a  weekend,  it  will  be 
extended  to  the  following  Monday;  if 
the  date  falls  on  a  national  holiday,  it 
will  be  extended  to  the  following  work 
day. 

Part  III — Special  Requirements,  Review/ 
Award  Criteria  and  Contacts  for 
Additional  Information 

Letter  of  Intent:  Organizations 
planning  to  submit  an  application  in 
response  to  this  announcement  are 
requested  to  submit  a  letter  of  intent  at 
least  30  days  prior  to  the  receipt  date. 
Such  notification  is  used  by  the  Center 
for  Mental  Health  Services  for  purposes 
of  review  and  program  planning.  This 
letter  is  voluntary  and  does  not  obligate 
the  person/organization  to  submit  an 
application.  In  addition,  the  letter 
should  be  no  longer  than  one  page  and 
should  succinctly  indicate: 

— ^The  number  and  title  of  the  RFA. 

— ^The  name  of  the  potential  applicant 
organization,  city  and  state. 

— The  name  and  affiliation  of  the 

proposed  project  director,  i.e.,  the 
individual  who  will  be  assigned  to 
coordinate  the  development  and 
conduct  of  the  project. 

— The  overall  scope  of  the  proposed 
project,  including  a  brief 
description  of  the  likely  goals  and 
objectives. 

Letters  of  intent  should  be  directed  to: 
Barbara  Silver,  PhD,  Acting  Director, 
Office  of  Extramural  Policy  and  Review, 
Center  for  Mental  Health  Services,  5600 
Fishers  Lane,  Room  18C-07,  Rockville, 
Maryland  20857,  Attn:  RFA/Letter  of 
Intent. 

Coordination  with  Other  Federal/Non- 
Federal  Programs:  Applicants  seeking 
support  under  this  announcement  are 
encouraged  to  coordinate  with  other 
programs.  Program  coordination  helps 
to  better  serve  the  multiple  needs  of  the 
patient/client  population,  maximize  the 
impact  of  available  resources,  and 
eliminate  duplication  of  services. 
Applicants  should  identify  the 
coordinating  organizations  by  name  and 
address  and  describe  the  process  to  be 
used  for  coordinating  efforts.  Letters  of 
commitment  specifying  the  kind(s)  and 


level  of  support  firom  organizations 
(both  Federal  and  non-Federal)  which 
have  agreed  to  work  with  the  applicant 
must  be  attached  to  this  application. 
CMHS  will  consider  an  applicant’s 
proposed  coordination  with  other 
Federal/non-Federal  programs  in  its 
award  decision-making  process.  (Please 
see  Award  Criteria  section.)  A  list  of 
Federal  programs  that  applicants  may 
coordinate  with  is  included  in  the 
Application  kit. 

Single  State  Agency  Coordination: 
Coordination  with  the  Single  State 
Agency  (SSA)  for  mental  health  is 
encouraged  to  ensure  communication, 
reduce  duplication,  and  facilitate 
continuity.  Therefore  applicants  who 
are  not  State  mental  health  authorities 
must  include  a  copy  of  a  letter  sent  to 
the  SSA  briefly  describing  the  grant 
application.  A  list  of  SSAs  can  be  found 
in  the  grant  application  kit.  If  the  target 
population  falls  within  the  jurisdiction 
of  more  than  one  State,  all 
representative  SSAs  should  be  involved. 

Intergovernmental  Review  (E.O. 
12372):  Applications  submitted  in 
response  to  this  announcement  are 
subject  to  the  intergovernmental  review 
requirements  of  Executive  Order  12372, 
as  implemented  through  DHHS 
regulations  at  45  CFR  Part  100.  E.O. 
12372  sets  up  a  system  for  State  and 
local  government  review  of  applications 
for  Federal  financial  assistance. 
Applicants  (other  than  federally 
recognized  Indian  Tribal  Authorities) 
should  contact  the  State’s  Single  Point 
of  Contact  (SPOC)  as  early  as  possible  to 
alert  them  to  the  prospective 
application(s)  and  to  receive  any 
necessary  instructions  on  the  State 
process.  For  proposed  projects  serving 
more  than  one  State,  the  applicant  is 
advised  to  contact  the  SPOC  of  each 
affected  State.  A  current  listing  of 
SPOCs  is  included  in  the  application 
kit.  The  SPOC  should  send  any  State 
process  recommendations  to  the 
following  address:  Barbara  Silver,  PhD, 
Acting  Director,  Office  of  Extramural 
Policy  and  Review,  Center  for  Mental 
Health  Services,  5600  Fishers  Lane, 
Room  18C-07,  Rockville,  MD  20857, 
Attn:  SPOC. 

The  due  date  for  State  process 
recommendations  is  no  later  than  60 
days  after  the  deadline  date  for  the 
receipt  of  applications.  The  Center  for 
Mental  Health  Services  does  not 
guarantee  to  accommodate  or  explain 
SPOC  comments  that  are  received  after 
the  60-day  cut-off. 

Public  Health  System  Reporting 
Requirements:  This  program  is  not 
subject  to  the  Public  Health  System 
Reporting  Requirements. 
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Promoting  Nonuse  of  Tobacco: 

Studies  have  clearly  established  that  the 
use  of  tobacco  products  increases 
mortality  and  morbidity,  not  only  for 
the  primary  users  of  these  products  but 
for  those  in  close  proximity  to  the  user. 
Statistics  published  by  the  National 
Qmcer  Institute  indicate  that  cigarette 
smoking  and  chewing  of  tobacco  are 
responsible  for  as  many  as  1,500  deaths 
per  day  in  the  United  States.  Recent 
studies  conducted  by  the  Environmental 
Protection  Agency  indicate  that 
prolonged  exposure  to  second-hand 
smoke  significantly  increases  the 
probability  of  developing  heart  and  lung 
disease. 

Consistent  with  its  mission  to  protect 
and  advance  the  physical  and  mental 
health  of  the  American  people,  it  is  the 
policy  of  PHS  to  strongly  encourage  all 
recipients  of  the  PHS  grants  to  provide 
a  smoke- free  work  place  and  promote 
the  nonuse  of  tobacco  products.  It  is 
also  the  policy  of  PHS  to  encourage 
those  recipients  which  already  have  a 
smoke-free  work  place  and  promote  the 
nonuse  of  tobacco  products  to  continue 
such  practices.  Particular  attention 
should  be  given  to  avoiding  exposure  to 
secondary  smoke  by  pregnant  women 
and  children.  Additionally,  CMHS 
strongly  encourages  all  cooperative 
agreement  applicants  to  implement 
policies  and  activities  that  promote  the 
nonuse  of  tobacco  products  by  clients/ 
patients  as  a  goal  of  treatment. 

Application  Procedures:  Completely 
separate  applications  must  be  submitted 
for  Demonstration  Sites  and  for  the 
Coordinating  Center. 

All  applicants  must  use  application 
form  PHS  5161-1  (Rev.  7/92),  which 
contains  Standard  Form  424  (face  page). 
Grant  application  kits  (including  form 
PHS  5161-1  with  Standard  Form  424, 
complete  application  procedmes,  and 
accompanying  guidance  materials  for 
the  narrative  approved  under  0MB  No. 
0937-0189)  may  be  obtained  from: 
Community  Support  Program,  Center  for 
Mental  He^th  Services,  5600  Fishers 
Lane,  Room  llC-22,  Rockville,  MD 
20857,  301/443-3653. 

Applicants  must  submit:  (1)  an 
original  copy  signed  by  the  authorized 
official  of  the  applicant  organization, 
with  the  appn  piiate  appendices;  and 
(2)  two  additional,  legible  copies  of  the 
application  and  all  appendices  to  the 
Division  of  Research  Grants,  NIH. 

Center  for  Mental  Health  Services 
Programs,  Division  of  Research  Grants, 
NIH,  Westwood  Building,  Room  240, 
5333  Westbard  Avenue,  Bethesda, 
Maryland  20892*. 

*If  an  overnight  carrier  or  express  mail  is  used, 
the  Zip  Code  is  20816. 


Review  Process:  Applications 
submitted  in  response  to  this  RFA  will 
be  reviewed  for  technical  merit  in 
accordance  with  established  PHS/ 
SAMHSA  peer  review  procedures  for 
grants. 

Applications  that  are  accepted  for 
review  will  be  assigned  to  an  Initial 
Review  Group  (IRG)  composed 
primarily  of  non-Federal  experts. 
Notification  of  the  IRG’s 
recommendation  will  be  sent  to  the 
applicant  upon  completion  of  the  initial 
review.  In  addition,  the  IRG 
recommendations  on  technical  merit  of 
applications  will  undergo  a  second  level 
of  review  by  the  appropriate  advisory 
council  whose  review  may  be  based  on 
policy  considerations  as  well  as 
technical  merit.  Applications  may  be 
considered  for  funding  only  if  the 
advisory  coimcil  concurs  with  the  IRG’s 
recommendation  for  approval. 

Review  Criteria  for  Demonstration 
Site  Applications:  The  points  noted  in 
the  parentheses  for  each  criterion 
indicate  the  maximmn  niunber  of  points 
the  reviewers  may  assign  to  that 
criterion.  These  points  will  be  used  to 
calculate  a  raw  score  for  each 
application.  The  raw  score  will  be 
converted  to  the  official  priority  score. 

Significance  of  the  Project  (30) 

•  Potential  significance  of  the 
proposed  project  for  increasing  the 
knowledge  of  effective  employment 
interventions,  including  original 
approaches  and  documenting  the 
effectiveness  of  established  approaches. 

•  Appropriateness  of  the  applicant’s 
proposed  project  to  the  goals  of  this 
announcement. 

•  Consistency  of  the  proposed  project 
relative  to  the  loiowledge  base  of 
evaluating  employment  interventions. 

Adequacy  and  Appropriateness  of 
Project  Plans  (20) 

•  In  terms  of  the  applicant’s  stated 
goals  and  objectives. 

•  In  terms  of  the  project  management 
plan,  implementation  plan,  and 
proposed  staffing  and  resources. 

•  In  terms  of  cultural  competency  for 
all  aspects  of  project  plans,  addressing 
factors  such  as  gender,  age,  ethnicity, 
and  other  relevant  characteristics. 

Adequacy  and  Appropriateness  of 
Evaluation  Plans  (35) 

•  In  terms  of  the  adequacy  to 
determine  the  effectiveness  of  the 
intervention,  including  overall 
effectiveness,  relative  effectiveness  of 
components,  and  cost  effectiveness. 

•  In  terms  of  the  applicant’s  stated 
goals  and  objectives. 


•  In  terms  of  the  proposed  staffing 
and  resources,  project  management 
plan,  and  implementation  plan. 

•  In  terms  of  cultural  competency  for 
all  aspects  of  evaluation  plans, 
addressing  factors  such  as  gender,  age, 
ethnicity,  and  other  relevant 
characteristics. 

•  Appropriateness  of  Staffing,  Project 
Organization,  and  Resources  (15) 

•  Qualifications  and  experience  of  the 
project  director  and  other  key 
personnel,  including  representation  of 
appropriate  cultural  groups  in  staff. 

•  Adequacy  of  available  resources 
(e.g.,  facilities,  equipment). 

•  Capability  and  experience  of  the 
applicant  organization  with  multisite 
projects. 

•  Adequacy  of  support  for  the  project 
from  other  relevant  organizations. 

•  Appropriateness  of  the  proposed 
budget  for  each  of  the  requested  years 
(the  IRG  may  recommend  either 
increases  or  decreases  in  the  budget 
based  on  their  review  of  the  application 
or  on  the  adequacy  of  the  budget 
justification). 

Review  Criteria  for  Coordinating  Center 
Applications: 

Significance  of  the  Project  (20) 

•  Understanding  the  issues  and 
advantages  in  using  a  multisite 
approach  in  the  development  of  the 
common  protocol,  including  the 
logistics  of  convening  program 
meetings. 

•  Adequacy  of  plans  for  enhancing 
cooperation,  and  preventing  or 
ameliorating  problems  in  cooperation 
among  grantees. 

Adequacy  and  Appropriateness  of 
Evaluation  Plans  (40) 

•  In  terms  of  development  of  the 
common  protocol,  training,  an 
appropriate  data  base  structure,  security 
measures  and  procedures  for 
safeguarding  of  data. 

•  In  terms  of  data  analysis  based  on 
the  common  protocol. 

•  In  terms  of  potential  evaluation 
concerns  imique  to  this  population  and 
this  type  of  program. 

Appropriateness  of  Staffing,  Project 
Organization,  and  Resources  (40) 

•  Qualifications  and  experience  of  the 
proposed  staff  in  similar  multisite 
efforts. 

•  Adequacy  of  the  existing  and 
proposed  facilities  and  resources. 

•  Appropriateness  of  proposed 
budget  for  each  of  the  requested  years. 

Award  Criteria:  Applications 
recommended  for  approval  by  the  Initial 
Review  Group  and  the  CMHS  Advisory 
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Council  will  be  considered  for  funding 
on  the  basis  of  their  overall  technical 
merit  as  determined  through  the  review 
process.  Other  award  considerations 
may  include; 

•  Availability  of  funds. 

•  Coordination  with  other  Federal/ 
non-Federal  programs. 

•  For  Demonstration  Sites, 
complementarity  of  designs  and 
interventions,  including  factors  such  as 
ethnic  groups,  geograpUc  area, 
socioeconcHnic  status,  mental  illness 
diagnosis. 

In  accordance  520A  of  the  Public 
Health  Service  Act,  no  more  than  10 
percent  of  a  grant  may  be  expended  for 
administrative  expenses. 

CONTACTS  FOR  ADDITIONAL  INFORMATION: 
Questions  concerning  program  issues 
may  be  directed  to:  Martha  Ann  Carey, 
PhD,  RN,  Community  Support  Program, 
Center  for  Mental  Health  ^rvices,  5600 
Fishers  Lane,  romn  llC-22,  Rockville, 
MD  20857,  (301)  443-3653. 

Questions  regarding  grants 
management  issues  may  be  directed  to: 
Ms.  Carole  Edison,  Grants  Management 
Office,  Center  for  Mental  Health 
Services,  5600  Fishers  Lane,  room  15C- 
05,  Rockville,  Maryland  20857,  (301) 
443-4456. 

Dated:  August  24, 1994. 

Richard  Kopanda, 

Acting  Executive  Officer,  SAMHSA. 

[FR  Doc.  94-21290  Filed  8-29-94;  8:45  am] 
BILUNQ  CODE  4162-aO-P 


DEPARTMENT  OF  THE  INTERIOR 

Performance  Review  Board 
Appointments 

AGENCY:  Department  of  the  Interior. 
ACTION:  Notice  of  Performance  Review 
Board  Appointments. 

SUMMARY:  This  notice  provides  a  revised 
listing  of  the  names  of  individuals  who 
have  been  appointed  to  serve  as 
members  of  the  Department  of  the 
Interior  Performance  Review  Board.  The 
publication  of  these  appointments  is 
required  by  Section  405(a)  of  the  Civil 
Service  Reform  Act  of  1978  (P.L.  95- 
454,  5  U.S.C  4314(C)(4). 

DATES:  These  appointments  are  effective 
August  30, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Woodrow  W.  Hopper,  Jr.,  Director  of 
Personnel,  Office  of  the  Secretary, 
Department  of  the  Interior,  1849  C 
Street,  NW.,  Washington,  DC  20240, 
Telephone  Number:  (202)  208-6761. 

SES  Performance  Review  Board — 1994 

Mary  Ann  Lawler,  Chair,  Office  of  Budget 
(Career  Appointee) 


Carol  Bacon.  Bureau  of  Indian  Affairs  (Career 
Appointee) 

Joseph  E.  Doddridge,  Office  of  the  Assistant 
Secretary  for  Pish  and  Wildlife  and  Parks 
(Career  ^^pointee) 

Gayle  F.  Gordon,  Office  of  Information 
Resources  Management  (Career  Appointee) 
B.J.  Griffin,  National  Park  Service  (Career 
Appointee) 

Debra  S.  Knopman,  Office  of  the  Assistant 
Secretary  for  Water  and  Science  (Noncareer 
Appointee) 

Carmen  A  Maymi,  Bureau  of  Reclamation 
(Career  Appointee) 

Denise  P.  Meridith,  Bureau  of  Land 
Management  (Career  Appointee) 

Lucy  R.  Queiques,  MineraU  Management 
Service  (Career  Appointee) 

J.  Lynn  Smith,  U.S.  Geological  Survey  (Career 
Appointee) 

Dated:  August  25, 1994. 

James  E.  Reed, 

Chief,  Division  of  Staffing,  Classification  and 

Executive  Resources  Management,  Office  of 

Personnel. 

(FR  Doc.  94-21347  Filed  8-29-94;  8:45  am] 

BILUNG  CODE  4310-10-M 


Bureau  of  Land  Management 

[AK-964-4230-05:  F-19154-98] 

Alaska  Native  Claims  Selection 

In  accordance  with  Departmental 
regulation  43  CFR  2650.7(d),  notice  is 
hereby  given  that  a  decision  to  issue 
conveyance  under  the  provisions  of  Sec. 
14(e)  of  the  Alaska  Native  Claims 
Settlement  Act  of  December  18, 1971,  43 
U.S.C  1601, 1613(e),  will  be  issued  to 
NANA  Regional  Corporation,  Inc.  for 
approximately  17,193  acres.  The  lands 
involved  are  in  the  vicinity  of  Deering, 
Alaska,  located  within  T.  7  N.,  R.  17  W., 
Kateel  River  Meridian,  Alaska. 

A  notice  of  the  decision  will  be 
published  once  a  week,  for  four  (4) 
consecutive  weeks,  in  the  Arctic 
Sounder.  Copies  of  the  decision  may  be 
obtained  by  contacting  the  Alaska  State 
Office  of  the  Bureau  of  Land 
Management,  222  West  Seventh 
Avenue,  #13,  Anchorage,  Alaska  99513- 
7599  ((907)  271-5960). 

Any  pcirty  claiming  a  property  interest 
which  is  adversely  affected  by  the 
decision,  an  agency  of  the  Federal 
Government  or  regional  corporation, 
shall  have  until  September  29, 1994  to 
file  an  appeal.  However,  parties 
receiving  service  by  certified  mail  shall 
have  30  days  firom  the  date  of  receipt  to 
file  an  appeal.  Appeals  must  be  filed  in 
the  Bureau  of  Land  Management  at  the 
address  identified  above,  where  the 
requirements  for  filing  an  appeal  may  be 
obtained.  Parties  who  do  not  file  an 
appeal  in  accordance  with  the 
requirements  of  43  CFR  Part  4,  Subpart 


E,  shall  be  deemed  to  have  waived  their 
rights. 

James  F.  Moore, 

Land  Law  Examiner,  Branch  of  Northern 
Adjudication. 

(FR  Doc.  94-21343  Filed  8-29-94;  8:45  am] 
BILUNG  CODE  4310-JA-P 


tCO-010-04-4333-02] 

Temporary  Travel  Restrictions  for  the 
Fly  Creek  Area  of  Colorado 

AGENCY:  Little  Snake  Resource  Area, 
Bureau  of  Land  Management,  DOI. 
ACTION:  Order  of  area,  road  and  trail  use 
restriction. 

SUMMARY:  This  order  closes  certain 
public  lands  to  motorized  vehicle  use  in 
the  Fly  Creek  planning  area  in  the  Little 
Snake  Resource  Area,  Craig  District, 
with  tw'o  exceptions:  (1)  Snowmobiles 
and  (2)  motorized  vehicles  (excluding 
All-Terrain  Vehicles  [ATVs]  and 
motorcycles)  on  the  designated  route 
adjacent  to  Fly  Creek.  This  order 
modifies  the  existing  Off-Highway 
Vehicle  (OHV)  use  “Open”  designation 
on  approximately  12,180  acres  of  public 
land  in  this  area.  This  order  is  issued 
under  the  authority  of  43  Code  of 
Federal  Regulations  (CFR)  8364.1  and 
43  CFR  8341.2(a)  as  a  temporary 
measure  while  the  off-highway  vehicle 
(OHV)  management  portion  of  the  Little 
Snake  Resource  Area,  Resource 
Management  Plan  is  reviewed  and 
modified  as  needed  to  address  public 
issues,  concerns  and  needs,  as  well  as 
resource  uses,  development,  impacts 
and  protection. 

All  motorized  vehicle  use,  with  the 
exception  of  snowmobiles,  will  be 
limited  to  the  designated  route  along  Fly 
Creek  on  BLM  public  lands.  In  addition, 
the  operation  of  ATVs,  motorcylces  and 
similar  types  of  vehicles  will  be 
prohibited  on  the  designated  route. 
Authorized  motor  vehicle  access  on  the 
designated  route  will  terminate  on  BLM 
public  land,  approximately  2.5  miles 
south  of  Routt  Coimty  Road  #129,  in  T. 
12  N.,  R.  88  W.,  Section  30,  SMSV2. 
Motorized  vehicle  use  by  the  public  will 
not  be  allowed  on  the  designated  route 
until  construction  and  mitigation  is 
adequate  to  accommodate  this  use. 

The  route  and  terminus  will  be 
marked  with  appropriate  signing.  The 
restrictions  apply  to  all  users  except 
those  listed  as  exempt  under 
supplementary  information  herewithin. 

This  order  affects  public  lands  in 
Moffat  County  thus  described: 

T.  11  N..  R.  87  W..  6th  PM.  Routt  County, 

Colorado 

Section  6,  lots  10-14,  SV2NEV4. 

SEV4NVVV4,  NEV4SWV4. 
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Section  7,  lots  5  and  6. 

T.  11  N.,  R.  88  W.,  6th  PM,  Routt  County, 
Colorado 

Section  1,  lots  5-8,  SV2NV2,  SV2 
Section  2,  lots  5—8,  SV2NEV4,  SEV4NWV4, 
SEV4SWV4,  SEV4 

Section  3,  lots  5-7,  SWV4NEV4,  SEV4NEV4 
Section  4,  lots  5-8,  SV2NV2,  Sy2 
Section  5,  lots  5-7,  SV2NEV4,  SEV4NWV4, 
NEV4SWV4,  SV2SWV4,  SEV4 
Section  6,  lots  11-13 

T.  11  N.,  R.  89  W.,  6th  PM,  Moffat  County, 
Colorado 

Section  1,  lots  17-19 

Section  11,  lots  1,  2,  7,  8,  9, 10.  and  16 

Section  12,  lots  1-16 

Section  13,  lots  2 — 5 

T.  12  N..  R.  88  W..  6th  PM,  Moffat  County. 
Colorado 

Section  19,  lots  6,  7,  8,  9, 10,  and  15 
Section  20,  SE’ASE’A 
Section  23,  SE'ASW'A 
Section  26,  WV2,  NV2SEV4.  SVV’ASE'A 
Section  27,  NV2,  E’ASW'A,  SE’A 
Section  28,  SV2NV2,  SW’A 
Section  29.  NW’ANE’A,  SV2NEV4,  NW’A, 
SV2, 

Section  30,  lots  5-16,  EV2 
T.  12  N.,  R.  88W.,  6th  PM,  Moffat  County, 
Colorado 

Section  31,  lots  5-15,  NE’A,  N’ASE’A 
Section  32,  NV2.  NV2SWV4,  SEV4SWV4,  SE’A 
Section  33,  NW’A,  VVV2SVVV4 
Section  34 
Section  35 

T.  12  N.,  R.  89W.,  6th  PM,  Moffat  County, 
Colorado 

Section  24,  SV2NEV4,  SE’ANW’A,  SE’A 

EFFECTIVE  DATES:  This  restriction  order 
shall  be  effective  September  6, 1994, 
and  shall  remain  in  effect  until 
rescinded  or  modified  by  the 
Authorized  Officer. 

SUPPLEMENTARY  INFORMATION:  Current 
OHV  use  designations  for  public  lands 
in  the  area,  established  in  the  Little 
Snake  Resource  Area  Resource 
Management  Plan,  1989,  allow 
motorized  vehicle  use  on  and  off  the 
roads  and  trails  year  round.  State  and 
local  agencies  and  neighboring 
landowners  expressed  concerns  that  the 
new  Colorado  Division  of  Wildlife’s 
Grieve  Conservation  Easement  would 
open  the  Fly  Creek  area  to  motorized 
traffic  (consistent  with  the  current  RMP 
travel  management  designation)  and 
cause  unacceptable  impacts  to  natural 
resources,  especially  wildlife  and  soils. 

The  affected  public  lands  include 
identified  soil  erosion  hazard  and 
important  high  quality  big  game  habitat. 
The  public  lands  are  neighbored  by 
private  lands  and  in  many  places  the 
boundaries  are  not  marked  or  otherwise 
identified,  thus  creating  potential 
trespass  situations.  The  area  also 
contains  several  grazing  allotments 
which  at  times  require  motorized 
vehicle  access  by  the  permittee  for 
maintenance  of  range  facilities. 


Given  due  consideration  of  the 
concerns  expressed  by  the  public  and 
the  potential  impacts  of  unrestricted 
motorized  vehicle  use,  a  modification  of 
existing  OHV  use  designations  is 
necessary  to  adequately  protect  natural 
resources  on  public  land,  minimize 
conflicts  with  other  uses,  prevent 
trespass  problems,  and  ensure  public 
safety  until  the  off-highway  vehicle 
management  portion  of  the  little  Snake 
Resource  Area  Resource  Management 
Plan  is  reviewed  and  if  necessary 
modified.  Provisions  will  be  made  to 
allow  for  necessary  motorized  travel  on 
the  public  lands  for  administrative 
purposes  and  to  facilitate  non-motorized 
public  access,  snowmobiles  and  travel 
on  designated  routes  on  public  lands  in 
the  Fly  Creek  area. 

Public  information,  including  detailed 
maps  of  the  restricted  area,  roads  and 
trails  will  be  posted  at  the  access  sites 
and  available  in  the  Resource  Area 
Office  and  District  Office  at  the 
addresses  shown  below. 

Persons  who  are  exempt  from  the 
restrictions  contained  in  this  notice 
include: 

1.  Any  Federal,  State,  or  local  officers 
engaged  in  fire,  emergency  and  law 
enforcement  activities. 

2.  BLM  employees  engaged  in  official 
duties. 

3.  Persons  or  agencies  holding  a  valid 
permit  or  right-of-way  on  or  across  the 
restricted  public  land  for  access  to 
private  land,  for  purposes  related  to  the 
access  of  private  land  on  said  easement 
only. 

4.  Persons  or  agencies  holding  a 
special  use  permit  or  right-of-way 
accessing  public  lands  for  purposes 
consistent  with  the  permit. 

5.  Grazing  permittees  authorized 
during  the  permitted  grazing  season  for 
grazing  related  purposes  provided  such 
motorized  use  is  limited  to  existing 
roads  and  treiils  and  subject  to  any 
additional  conditions  in  the  grazing 
permit.  Any  motorized  use  before  or 
after  the  permitted  grazing  season 
necessary  for  maintenance  and 
operation  of  range  facilities  shall  require 
advance  approval  by  the  authorized 
officer  specifically  authorizing  such  use 
and  subject  to  whatever  restrictions  are 
deemed  necessary, 

PENALTIES:  Violations  of  this  restriction 
order  are  punishable  by  fines  not  to 
exceed  $1,000  and/or  imprisonment  not 
to  exceed  12  months. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Husband,  Area  Manager,  Little  Snake 
Resource  Area,  1280  Industrial 
Avenue,  Craig,  Colorado  81625,  (303) 
824-4441, 

Bob  Schneider,  Acting  District  Manager, 
Craig  District  office,  455  Emerson 


Street,  Craig,  Colorado  81625.  (303) 
824-8261, 

Dated:  August  23, 1994. 

Robert  W.  Schneider, 

Acting  District  Manager. 

(FR  Doc.  94-21360  Filed  8-29-94;  8:45  am) 
BILLING  CODE  4310-5B-lyl 


National  Park  Service 

National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before 
August  20, 1994.  Pursuant  to  §  60.13  of 
36  CFR  Part  60  written  comments 
concerning  the  significance  of  these 
properties  under  the  National  Register 
criteria  for  evaluation  may  be  forwarded 
to  the  National  Register,  National  Park 
Service,  P.O.  Box  37127,  Washington, 
DC  20013-7127.  Written  comments 
should  be  submitted  by  September  14, 
1994. 

Antoinette ).  Lee, 

Acting  Chief  of  Registration,  National 
Register. 

DISTRICT  OF  COLUMBIA 
District  of  Columbia  State  Equivalent 
Mullett  Rowhouses,  2517,  2519  and  2525 
Pennsylvania  Ave.,  N\V.,  Washington. 
94001149 

FLORIDA 
Marion  County 

Feesenden  Academy  Historic  District,  Old, 
4200  NW.  90th  St.,  Ocala,  94001141 

MARYLAND 
Prince  George’s  County 
Ashland,  16109  Marlboro  Pike,  Upper 
Marlboro.  94001155. 

Worcester  County 

Smith,  Gov.  John  Walter,  House,  104  S. 
Church  St.,  Snow  Hill,  94001146 

MISSOURI 

St.  Charles  County 

Harold — Knoernschild  Farmstead  Historic 
District  (Augusta  MPS),  199  Jackson  St., 
Augusta.  94001145 
Mt.  Pleasant  Winery  Historic  District 
(Augusta  MPS),  5634  High  St.,  Augusta, 
94001144 

Sehrt,  August,  House  (Augusta  MPS),  275 
Webster  St.,  Augusta,  94001143 
Walnut  Street  Historic  District  (Augusta 
MPS),  Walnut  and  S  side  of  Locust  Sts. 
between  Jackson  and  Lower  Sts.,  Augusta, 
94001142 

NEVADA 
Washoe  County 
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rieischmann  Atmospberium  Planetarium,  N. 
Virginia  St.,  University  of  Nevada,  Reno, 
94001148 

NEW  lERSEY 
Cape  May  County 

Falkinburg,  Joseph,  House,  922  Delsea  Dr., 
Dennis  Township,  South  Dennis,  94001153 

NEW  YORK 
New  York  County 

City  and  Suburban  Homes  Company’s  York 
Avenue  Estate  and  Shively  Sanitary 
Tenements  Historic  District,  Roughly 
bounded  by  York  Ave.,  E.  Seventy-seventh 
St.,  Franklin  D.  Roosevelt  Dr.,  and  E. 
Seventy-ninth  St,  New  York,  86003823 

RHODE  LSLAND 
Providence  County 

Allen,  Zachariah,  House,  1093  Smith  St., 
Providence,  94001152 

UTAH 

Weber  County 

Lower  25th  Street  Historic  District  (Boundary 
Increase  U),  2522  Wall  Ave.,  Ogden, 
94001151 

WISCONSIN 
Walworth  County 

Bell.  John  and  Margaret,  House,  554  Spring 
Prairie  Rd.,  Spring  Prairie,  94001154 
Black  Point,  580  S.  Lake  Shore  Dr.  (Pier  580), 
Linn, 94001147 

(FR  Doc.  94-21378  Filed  8-29-94;  8;45  am) 
8ILUNG  CODE  4310-70-M 


INTERSTATE  COMMERCE 
COMMISSION 

[Docket  No.  AB-392X] 

Arkansas  Midland  Railroad  Company, 
Inc. — Abandonment  Exemption — in 
Pulaski,  Lonoke,  and  Prairie  Counties, 
AR 

agency:  Interstate  Commerce 
Commission. 

ACTION:  Notice  of  Exemption. 

SUMMARY;  Pursuant  to  49  U.S.C.  10505, 
the  Commission  exempts  Arkemsas 
Midland  Railroad  Company,  Inc. 
(AMRR),  from  the  prior  approval 
requirements  of  49  U.S.C.  10903-10904 
to  permit  AMRR  to  abandon  a  portion 
of  its  Carlisle  Branch  between  MP 
123.80,  near  Galloway,  AR,  and  MP 
102.28,  at  Carlisle,  AR,  a  distemce  of 
approximately  21.52  miles.  The 
exemption  will  be  subject  to  salvage  and 
standard  labor  protective  conditions. 
DATES:  Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  has  been  received,  this 
exemption  will  be  effective  on 
September  29, 1994.  Formal  expressions 


of  intent  to  file  an  offer  ^  of  financial 
assistance  under  49  CFR  1152.27(c)(2) 
must  be  filed  by  September  9, 1994. 
Petitions  to  stay  must  be  filed  by 
September  14, 1994.  Requests  for  a 
public  use  condition  in  conformity  with 
49  CFR  1152.28(a)(2)  must  be  filed  by 
September  19, 1994.  Petitions  to  reopen 
must  be  filed  by  September  26, 1994. 
ADDRESSES:  Send  pleadings  referring  to 
Docket  No.  AB-392X  to:  (1)  Office  of  the 
Secretary.  Case  Control  Branch, 
Interstate  Commerce  Commission, 
Washington,  D.C.  20423;  and  (2) 

AMRR's  representative,  Robert  L. 
Calhoun,  Sullivan  &  Worcester,  1025 
Connecticut  Ave.,  NW,  #1000, 
Washington,  DC  20036. 

FOR  FURTHER  INFORMATION  CONTACT: 

Beryl  Gordon,  (202)  927-5610.  [TDD  for 
hearing  impaired:  (202)  927-5721.] 
SUPPLEMENTARY  INFORMATION: 

Additional  information  is  contained  in 
the  Commission’s  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to,  call, 
or  pick  up  in  person  from  Dynamic 
Concepts,  Inc.,  Room  2229,  Interstate 
Commerce  Commission  Building, 
Washington.  DC  20423.  Telephone: 

(202)  289—4357/4359.  [Assistance  for 
the  hearing  impaired  is  available 
through  TDD  services  (202)  927-5271.) 

Decided:  August  16, 1994. 

By  the  Commission,  Chairman  McDonald, 
Vice  Chairman  Phillips,  and  Commissioners 
Simmons  and  Morgan. 

Vernon  A.  Williams, 

Acting  Secretary. 

[FR  Doc.  94-21334  Filed  8-29-94;  8:45  am] 
BILUNG  CODE  7035-01-P 


[Docket  No.  AB-33  (Sub-No.  87X)] 

Union  Pacific  Railroad  Company — 
Abandonment  Exemption— in  Contra 
Costa  County,  CA 

Union  Pacific  Railroad  Company  (UP) 
has  filed  a  notice  of  exemption  under  49 
CFR  1152  Subpart  F — Exempt 
Abandonments  to  abandon  a  portion  of 
the  Port  Chicago  Branch  extending  from 
railroad  milepost  46.22  to  the  end  of  the 
line  at  railroad  milepost  47.41  near 
Pittsburg,  a  distance  of  approximately 
1.19-mile,  in  Clontra  Costa  County,  CA. 

UP  has  certified  that;  (1)  no  local 
traffic  has  moved  over  the  line  for  at 
least  2  years;  (2)  there  is  no  overhead 
traffic  on  the  line;  (3)  no  formal 
complaint  filed  by  a  user  of  rail  service 
on  the  line  (or  by  a  State  or  local 
government  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 


•  See  Exempt,  of  Rail  Abandonment— Offers  of 
Finan.  Assist..  4  LC.C.2d  164  (1987). 


Commission  or  with  any  U.S.  District 
Court  or  has  been  decided  in  favor  of 
the  complainant  within  the  2-year 
period;  and  (4)  the  requirements  at  49 
CFR  1105.7  (environmental  report),  49 
CFR  1105.8  (historic  report),  49  CFR 

1105.11  (transmittal  letter),  49  CFR 

1105.12  (newspaper  publication),  and 
49  CFR  1152.50(d)(1)  (notice  to 
governmental  agencies)  have  been  met. 

As  a  condition  to  use  of  this 
exemption,  any  employee  adversely 
affected  by  the  abandonment  shall  be 
protected  under  Oregon  Short  Line  H. 

Co. — Abandonment — Goshen,  360  I.C.C. 
91  (1979).  To  address  whether  this 
condition  adequately  protects  affecteH 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  105G5(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  (OFA)  has  been  received,  this 
exemption  will  be  effective  on 
September  29,  1994,  unless  stayed 
pending  reconsideration.  Petitions  to 
stay  that  do  not  involve  environmental 
issues,'  formal  expressions  of  intent  to 
file  an  OFA  under  49  CFR 
1152.27(c)(2),2  and  trail  use/rail  banking 
requests  under  49  CFR  1152.29  must 
be  filed  by  September  9,  1994.  Petitions 
to  reopen  or  requests  for  public  use 
conditions  under  49  CFR  1152.28  must 
be  filed  by  September  19, 1994,  with: 
Office  of  the  Secretary,  Case  Control 
Branch,  Interstate  Commerce 
Commission,  Washin^on,  DC  20423. 

A  copy  of  any  pleamng  filed  with  the 
Commission  should  be  sent  to 
applicant’s  representative:  Joseph  D. 
Anthofer,  1416  Dodge  Street,  Room  830, 
Omaha.  NE  68179. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  the 
exemption  is  void  ab  initio. 

UP  nas  filed  an  environmental  report 
which  addresses  the  abandonment’s 
effects,  if  any,  on  the  environment  and 
historic  resources.  The  Section  of 
Environmental  Analysis  (SEA)  will 
issue  an  environmental  assessment  (EA) 
by  September  2, 1994.  Interested 
persons  may  obtain  a  copy  of  the  EA  by 


■  A  stay  will  be  issued  routinely  by  the 
Commission  in  those  proceedings  where  an 
informed  decision  on  environmental  issues 
(whether  raised  by  a  party  or  by  the  Commission’s 
Section  of  Energy  and  Environment  in  its 
independent  investigation)  cannot  be  made  prior  to 
the  effective  date  of  the  notice  of  exemption.  See 
E.xemption  of  Out-of-Service  Rail  Lines,  5  I.C.C.2d 
377  (1989).  Any  entity  seeking  a  stay  on 
environmental  concerns  is  encouraged  to  file  its 
request  as  soon  as  possible  in  order  to  permit  this 
Commission  to  review  and  act  on  the  request  before 
the  effective  date  of  this  exemption. 

2  See  Exempt,  of  Rail  Abandonment — Offers  of 
Finan.  Assist.,  4  I.C.C.Zd  164  (1987). 

’The  Commission  wilt  accept  a  late-filed  trail  use 
request  as  long  as  it  retains  jurisdiction  to  do  so. 
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writing  to  SEA  (Room  3219,  Interstate 
Commerce  Commission,  Washington, 

DC  20423)  or  by  calling  Elaine  Kaiser, 
Chief  of  SEA,  at  (202)  927-6248. 
Comments  on  environmental  and 
historic  preservation  matters  must  be 
filed  within  15  days  after  the  EA  is 
available  to  the  public.  Environmental, 
historic  preservation,  public  use,  or  trail 
use/rail  banking  conditions  will  be 
imposed,  where  appropriate,  in  a 
subsequent  decision. 

Decided;  August  22, 1994. 

By  the  Commission.  David  M.  Konschnik, 
Director.  Office  of  Proceedings. 

VemoD  A.  Williams, 

Acting  Secretary. 

IFR  Doc.  94-21335  Filed  8-29-94;  8:45  ami 
8II.UNG  CODE  703S-01-P 


DEPARTMENT  OF  JUSTICE 

Information  Collections  Under  Review 

The  Office  of  Management  and  Budget 
(OMB)  has  been  sent  the  following 
collection(s)  of  information  proposals 
for  review  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  USC 
Chapter  35)  and  the  Paperwork 
Reduction  Reauthorization  Act  since  the 
last  list  was  published.  Entries  are 
grouped  into  submission  categories, 
with  each  entry  containing  the 
following  information: 

(1)  the  title  of  the  form/collection; 

(2)  the  agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  sponsoring  the  collection: 

(3)  how  often  the  form  must  be  filled  out 
or  the  information  is  collected: 

(4)  who  will  be  asked  or  required  to 
respond,  as  well  as  a  brief  abstract: 

(5)  an  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent 
to  respond: 

(6)  an  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  and, 

(7)  an  indication  as  to  whether  Section 
3504(h)  of  Public  Law  96-511  applies. 
Comments  and/or  suggestions 

regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
OMB  reviewer,  Mr.  Jeff  Hill  on  (202) 
395-7340  AND  to  the  Department  of 
Justice’s  Clearance  Officer,  Mr.  Robert  B. 
Briggs,  on  (202)  514—4319.  If  you 
anticipate  commenting  on  a  form/ 
collection,  but  find  that  time  to  prepare 
such  comments  will  prevent  you  from 
prompt  submission,  you  should  notify 
the  OMB  reviewer  AND  the  DOJ 
Clearance  Officer  of  your  intent  as  soon 
as  possible. 


Written  comments  regarding  the 
burden  estimate  or  any  other  aspect  of 
the  collection  may  be  submitted  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Washington,  DC  20503,  AND  to 
Mr.  Robert  B.  Briggs,  Department  of 
Justice  Clearance  Officer,  Systems 
Policy  Staff/Information  Resources 
Management/Justice  Management 
Division,  Suite  850,  WCTR,  Washington, 
DC  20530. 

New  Collection 

(1)  Depart  of  Justice  Federal  Equitable 
Sharing  Program  Survey 

(2)  Executive  Office  For  Asset  Forfeiture 

(3)  On  Occasion. 

(4)  State  or  local  governments.  The 
Executive  Office  for  Asset  Forfeiture 
seeks  to  survey  state  and  local  law 
enforcement  agencies  that  participate 
in  the  Federal  Equitable  Sharing 
Program  to  determine  their 
expectation  of  services  and  their  level 
of  satisfaction  with  existing  services. 
Based  on  the  results,  policies  and 
procedures  may  be  changed  to 
enhance  promam  operations. 

(5)  200  respondents  @  .20  hours  per 
response, 

(6)  40  annual  burden  hours. 

(7)  Not  applicable  under  Section 
3504(h). 

Public  comment  on  this  item  is 
encouraged. 

Dated:  August  24. 1994. 

Robert  B.  Briggs. 

Department  Clearance  Officer,  United  States 
Department  of  Justice. 

IFR  Doc.  94-21313  Filed  8-29-94;  8:45  an.) 
BILLING  CODE  441<M>1-M 

Notice  of  Lodging  a  Joint  Stipulation  of 
Settlement  Pursuant  to  the  Resource 
Conservation  and  Recovery  Act 

In  accordance  with  Departmental 
policy.  28  CFR  50.7,  and  42  U.S.C. 
6973(d),  notice  is  hereby  given  that  on 
August  24. 1994.  a  proposed  joint 
stipulation  of  settlement  in  United 
States  V.  Dale  Valentine,  et  al..  Civil 
Action  No.  93CV1005J,  was  lodged  with 
the  United  States  District  Court  for  the 
District  of  Wyoming. 

The  complaint  filed  by  the  United 
States  on  February  19, 1993,  seeks 
injimctive  relief  and  civil  penalties 
under  Section  7003  of  the  Resource 
Conservation  and  Recovery  Act 
("RCRA”),  42  U.S.C.  6973.  The 
complaint  alleges  that  an  abandoned  oil 
reprocessing  facility  near  Glenrock, 
Wyoming,  commonly  known  as  Powder 
River  Crude  Processors  or  Big  Muddy 
Oil  Processors  (the  “Site"),  may  present 
an  imminent  and  substantial 


endangefment  to  human  health  or  the 
environment.  The  complaint  seeks 
injunctive  relief  and  civil  penalties  for 
violations  of  administrative  orders 
issued  by  EPA  under  Section  7003  of 
RCRA  for  a  cleanup  of  the  Site. 

Under  the  stipulation,  one  of  the  ten 
defendants  named  in  the  action,  Richard 
Wallace,  will  pay  a  civil  penalty  of 
$30,000  to  the  United  States  for 
violations  of  the  administrative  order 
issued  by  EPA  to  him  on  October  3, 

1991.  The  stipulation  provides  that  the 
penalty  claim  alleged  in  the  Complaint 
will  be  dismissed  with  prejudice,  and 
all  otlier  claims  alleged  in  the 
Complaint,  which  include  the  claims  for 
injunctive  relief,  will  be  dismissed 
without  prejudice.  This  settlement  is 
based  in  part  on  information  provided 
to  the  United  States  by  Defendant 
Wallace  indicating  that  his  financial 
ability  to  pay  a  civil  penalty  is  limited. 
Five  other  defendants  in  this  action  are 
performing  work  piursuant  to  a  consent 
decree  entered  by  the  Court  on  June  21, 
1994,  designed  to  address  conditions  at 
the  Site  which  may  present  an 
imminent  and  substantial  endangerment 
to  health  or  the  environment. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
stipulation  of  settlement.  Comments 
should  be  addressed  to  the  Assistant 
Attorney  General  of  the  Environment 
and  Natural  Resources  Division, 
Department  of  Justice.  P.O.  Box  7611, 
Ben  Franklin  Station,  Washington,  DC 
20044,  and  should  refer  to  United  States 
V.  Dale  Valentine,  et  al..  DOJ  Ref.  #90- 
7-1-692. 

The  proposed  stipulation  may  be 
examined  at  the  Office  of  the  United 
States  Attorney  for  the  District  of 
Wyoming,  3rd  Floor.  Federal  Building. 
Ill  South  Wolcott,  Casper,  Wyoming 
82601:  the  United  States  Environmental 
Protection  Agency,  Region  8,  999  18th 
Street — Suite  500,  Denver,  Colo.  80202- 
2466:  and  at  the  Consent  Decree  Library, 
1120  “G”  Street,  NW.,  4th  Floor, 
Washington.  DC  20005,  (202)  624-0892. 
A  copy  of  the  proposed  stipulation  may 
be  obtained  in  person  or  by  mail  from 
the  Consent  Decree  Library.  1120  G 
Street  NW..  4th  Floor,  Washington,  DC 
20005.  In  requesting  a  copy,  please  refer 
to  the  referenced  case  and  number,  and 
enclose  a  check  in  the  amount  of  $1.50 
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(25  cents  per  page  reproduction  costs), 
payable  to  the  Consent  Decree  Library. 
Joel  Gross, 

Acting  Chief,  Environmental  Enforcement 
Section,  Environment  and  Natural  Resources 
Division. 

(FR  Doc.  94-21309  Filed  8-29-94;  8:45  am] 
BILLING  CODE  441<M>1-M 


Antitrust  Division 

United  States  v.  California  SunCare, 
Inc.;  Proposed  Final  Judgment  and 
Competitive  Impact  Statement 

Notice  is  hereby  given  pursuant  to  the 
Antitrust  Procedures  and  Penalties  Act, 
15  U.S.C.  Section  16(b)  through  (h),  that 
a  proposed  Final  Judgment,  Stipulation 
and  Competitive  Impact  Statement  have 
been  filed  with  the  United  States 
District  Court  for  the  Central  District  of 
California  in  United  States  of  America 
V.  California  SunCare,  Inc.,  Civil  Action 
No.  94-5522.  The  Complaint  in  this  case 
alleged  that  California  SunCare,  Inc. 
engaged  in  a  combination  and 
conspiracy  in  violation  of  Section  1  of 
the  Sherman  Act,  15  U.S.C.  §  1,  to  fix 
the  resale  prices  of  indoor  tanning 
products  sold  by  California  SunCare  to 
dealers  throughout  the  United  States. 
The  proposed  Final  Judgment  enjoins 
the  defendant  from  entering  into  or 
maintaining,  any  agreement, 
understanding,  combination  or 
conspiracy  with  any  of  its  dealers  or 
potential  dealers  to  fix  the  resale  price 
of  indoor  tanning  products.  The 
proposed  Final  Judgment  further  enjoins 
the  defendant  for  a  period  of  five  years 
from  the  date  of  enti^  of  the  final 
judgment  from  directly  or  indirectly 
announcing  to  the  public  or  to  any 
present  or  potential  dealer  of  its  indoor 
tanning  products  that  defendant  has  or 
is  adopting,  promulgating,  suggesting, 
announcing  or  establishing  any  resale 
pricing  policy  for  indoor  tanning 
products  that  provides  that:  (1) 
defendant  will  sell  only  to  a  dealer  that 
prices  at  or  above  defendant’s  suggested 
resale  price,  and/or  (2)  defendant  will 
terminate  any  dealer  for  pricing  below 
defendant’s  suggested  resale  price. 
Finally,  the  defendant  is  also  enjoined 
for«  period  of  five  years  from  the  date 
of  entry  of  the  final  judgment  from  (1) 
threatening  any  dealer  with  termination 
or  terminating  any  dealer  for  pricing 
below  the  defendant’s  suggested  resale 
price,  and  (2)  discussing  with  any 
present  or  potential  dealer  any  decision 
regarding  termination  of  any  other 
dealer  for  any  reason  directly  or 
indirectly  related  to  the  latter  dealer’s 
pricing  below  defendant’s  suggested 
resale  price.  The  defendant  is  also 


required  to  establish  an  antitrust 
compliance  program. 

Public  comment  is  invited  within  the 
statutory  60-day  comment  period.  Such 
comments,  and  responses  thereto,  will 
be  published  in  the  Federal  Register 
and  filed  with  the  Court.  Comments 
should  be  directed  to  Marvin  N.  Price, 
Jr.,  Acting  Chief,  Midwest  Field  Office, 
Antitrust  Division,  Department  of 
Justice,  209  South  LaSalle  Street,  Suite 
600,  Chicago,  Illinois  60604,  (telephone: 
(312)  353-7530), 

Constance  K.  Robinson, 

Director  of  Operations. 

Carla  M.  Stern, 

Attorney,  Midwest  Field  Office,  United  States 
Department  of  Justice,  Antitrust  Division, 
Midwest  Field  Office,  Suite  600, 209  South 
LaSalle  Street,  Chicago,  Illinois  60604, 
Telephone:  (312)  353-7530 
Nora  M.  Manella, 

United  States  Attorney, 

Roger  E.  West, 

Assistant  United  States  Attorney,  Telephone: 
(213)  894-2461, 

Attorneys  for  Plaintiff 
United  States  Of  America,  Plaintiff,  v. 
California  SunCare,  Inc.,  Defendant. 
Civil  Action  No.  94-5522  (For  Violation 
of  the  Sherman  Antitrust  Act) 

The  United  States  of  America, 
plaintiff,  by  its  attorneys  acting  under 
the  direction  of  the  Attorney  General  of 
the  United  States,  brings  this  civil 
action  against  the  above-named 
defendant  and  complains  and  alleges  as 
follows: 

/ 

Jurisdiction  And  Venue 

1.  This  complaint  is  filed  under 
Section  4  of  the  Sherman  Act,  as 
amended  (15  U.S.C.  §  4),  in  order  to 
prevent  and  restrain  violations,  as 
hereinafter  alleged,  by  the  defendant  of 
Section  1  of  the  Sherman  Act  (15  U.S.C. 
§1). 

2.  Defendant  transacts  business  and  is 
found  in  the  Central  District  of 
California  and  maintains  its  principal 
office  in  the  Central  District  of 
California. 

II 

Definitions 

3.  “Person”  means  any  individual, 
corporation,  partnership,  company,  sole 
proprietorship,  firm  or  other  legal 
entity. 

4.  “Dealer”  means  any  person,  not 
wholly  owned  by  California  SunCare, 
Inc.,  who  purchases  or  acquires  indoor 
tanning  products  manufactured  or  sold 
by  California  SunCare  Inc.  for  resale. 

5.  “Indoor  tanning  products”  means 
products  applied  to  the  skin  in  order  to 


enhance,  promote,  preserve,  or 
accelerate  the  skin  tanning  process  or  to 
protect  the  skin  fi'om  adverse  effects  that 
may  result  from  the  tanning  process. 

III 

Defendant  And  Co-Conspirators 

6.  California  SunCare,  Inc. 

(“California  SunCare”)  is  made  a 
defendant  herein.  California  SunCare  is 
a  corporation  located  in  the  Central 
District  of  California,  organized  and 
existing  under  the  laws  of  the  State  of 
California. 

7.  Various  companies  and  individuals 
who  are  dealers,  not  made  defendants  in 
this  complaint,  have  been  induced  to 
participate  by  and  have  participated 
with  the  defendant  in  the  offense 
charged  herein  and  performed  acts  and 
made  statements  in  furtherance  of  it. 

IV 

Trade  And  Commerce 

8.  California  SunCare  is  a  leading 
seller  of  indoor  tanning  products  in  the 
United  States.  The  indoor  tanning 
products  sold  by  California  SunCare  are 
manufactured  by  California  SunCare  in 
California. 

9.  California  SunCare  sells  substantial 
quantities  of  indoor  tanning  products  to 
dealers  throughout  the  United  States. 
These  dealers  resell  California 
SunCare’s  indoor  taiming  products 
throughout  the  United  States  to  tanning 
salons  which  in  turn  resell  the  tanning 
products  to  consumers. 

10.  During  the  period  covered  by  this 
complaint,  there  has  been  a  continuous 
and  uninterrupted  flow  in  interstate 
commerce  of  indoor  tanning  products 
from  California  SunCare’s  facilities  in 
California  to  dealers  throughout  the 
United  States.  The  activities  of  the 
defendant  and  its  co-conspirators,  as 
hereinafter  described,  have  been  within 
the  flow  of,  and  have  substantially 
affected,  interstate  commerce. 

V 

Violation  Alleged 

11.  Beginning  at  least  as  early  as 
November  1992,  and  continuing  at  least 
through  April  1994,  the  exact  dates 
being  unknown  to  the  United  States,  the 
defendant  and  its  co-conspirators 
engaged  in  a  combination  and 
conspiracy  in  unreasonable  restraint  of 
interstate  trade  and  commerce  in 
violation  of  Section  1  of  the  Sherman 
act,  as  amended  (15  U.S.C.  §  1).  This 
unlawful  combination  and  conspiracy 
will  continue  or  may  be  renewed  unless 
the  relief  prayed  for  herein  is  granted. 

12.  The  combination  and  conspiracy 
consisted  of  a  continuing  agreement. 


I 
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understandii^,  and  concert  of  action 
among  the  defendant  and  its  co- 
conspirators  to  fix  and  maintain  the 
resale  price  of  indoor  tanning  products 
at  the  amount  set  by  the  defendant, 
California  SunCare. 

13.  In  furtherance  of  this  combination 
and  conspiracy,  the  defendant  did  those 
things  which,  as  hereinabove  alleged,  it 
combined  and  conspired  to  do, 
including: 

(a)  establishing  and  communicating  to 
dealers  a  minimum  resale  price  for 
indoor  tanning  products  purchased  from 
California  SunCare;  and 

(b)  obtaining  agreements  from  dealers 
to  maintain  the  minimum  resale  price  as 
a  condition  of  receiving  and  continuing 
to  receive  indoor  tanning  products  from 
California  SunCare. 

VI 

Effects 

14.  The  aforesaid  combination  and 
conspiracy  has  had  the  following 
effects,  among  others: 

(a)  resale  prices  of  indoor  tanning 
products  have  been  fixed  and 
maintained;  and 

(b)  competition  in  the  sale  of  indoor 
tcmning  products  by  dealers  has  been 
restrained,  suppressed,  and  eliminated. 

VII 

Prayer  For  Relief 

Wherefore,  plaintiff  prays: 

1.  That  the  Coiul  adjudge  and  decree 
that  the  defendant  has  combined  and 
conspired  to  restrain  interstate  trade  and 
commerce  of  indoor  tanning  products  in 
violation  of  Section  1  of  the  Sherman 
Act. 

2.  That  the  defendant,  its  officers, 
directors,  agents,  employees  and 
successors  and  all  other  persons  acting 
or  claiming  to  act  on  their  behalf  be 
enjoined  and  restrained  from,  in  any 
manner,  directly  or  indirectly, 
continuing,  maintaining,  or  renewing 
the  combination  and  conspiracy 
hereinbefore  alleged,  or  fr  om  engaging 
in  any  other  combination,  conspiracy, 
contract,  agre^nent,  understanding  or 
concert  of  action  having  a  similar 
purpose  or  effect,  and  from  adopting  or 
following  any  practice,  plan,  program, 
or  device  having  a  similar  purpose  or 
effect. 

3.  That  plaintiff  have  such  otlier  relief 
as  the  Court  may  deem  just  and  proper. 


4.  That  plaintiff  recover  the  costs  of 
this  action. 

Anne  K.  Bingaman, 

Assistant  Attorney  General. 

Robert  E.  Litan. 

Mark  Schechter, 

Marvin  N.  Price,  fr., 

Carla  M.  Stem, 

Attorney.  Antitrust  Division,  U.S.  Department 
of  Justice,  Suite  600, 209  S.  LaSalle  Street, 
Chicago,  Illinois  60604,  (312)353-7530. 

Carla  M.  Stern. 

Attorney.  Midwest  Field  Office,  United  States 
Department  of  Justice,  Antitrust  Division. 
Midwest  Field  Office,  Suite  600. 209  South 
LaSalle  Street.  Chicago,  Illinois  60604. 
Telephone:  (312)  353-7530. 

Attorney  for  Plaintiff 

United  States  of  America,  Plaintiff ,  v. 
California  Suncare,  Inc.,  Defendant. 

Civil  Action  No.  94-5522  ABC; 
Stipulation 

It  is  stipulated  by  and  between  the 
undersigned  parties,  by  their  respective 
attorneys,  that: 

1.  The  parties  to  this  Stipulation 
consent  that  a  Final  Judgment  in  the 
form  attached  may  be  filed  and  entered 
by  the  Court,  upon  any  party’s  or  the 
Court’s  own  motion,  at  any  time  after 
compliance  with  the  requirements  of  the 
Antitrust  Procedures  and  Penalties  Act 
(15  U.S.C.  §  16),  without  further  notice 
to  any  party  or  other  proceedings, 
provided  that  plaintiff  has  not 
withdrawn!  its  consent,  which  it  may  do 
at  any  time  before  entry  of  the  proposed 
Final  Judgment  by  serving  notice  on  the 
defendant  and  by  filing  that  notice  with 
the  Court. 

2.  If  plaintiff  withdraws  its  consent  or 
the  proposed  Final  Judgment  is  not 
entered  pursuant  to  this  Stipulation, 
this  Stipulation  shall  be  of  no  effect 
whatever  and  its  making  shall  be 
w'ithout  prejudice  to  any  party  in  this  or 
any  other  proceedings. 

Dated; 

For  the  Plaintiff: 

Anne  K.  Bingaman, 

Assistant  Attorney  General. 

Robert  E.  Litan. 

Mark  Schechter, 

Marvin  N.  Price,  fr. 


For  the  Defendant; 

Richard  C.  Spencer, 

Counsel  for  California  Suncare.  Inc 
Carla  M.  Stern. 

Attorney.  Antitrust  Division,  U.S.  Department 
of  Justice,  Suite  600, 209  S.  LaSalle  Street, 
Chicago.  Illinois  60604  (312)  353-7530. 

Carla  M.  Stem, 

Attorney,  Midwest  Field  Office.  United  States 
Department  of  Justice,  Antitrust  Division. 
Midwest  Field  Office.  Suite  600, 209  South 
LaSalle  Street,  Chicago,  Illinois  60604, 
Telephone:  (312)  353-7530. 

Attorney  for  Plaintiff. 

United  States  of  America,  Plaintiff,  v. 
California  SunCare,  Inc.,  Defendant. 

Civil  Action  No.  94-5522;  Final 
Judgment. 

Plaintiff.  United  States  of  America, 
having  filed  its  complaint  herein  on 
August  12,  1994,  and  plaintiff  and 
defendant,  California  SunCare,  Inc., 
having  consented  to  the  entr}  _is 
Final  Judgment  without  trial  or 
adjudication  of  any  issue  of  fact  or  law 
herein  and  without  this  Final  Judgment 
constituting  any  evidence  against  or  an 
admission  by  any  party  with  respect  to 
any  such  issue; 

And  whereas  defendant  has  agreed  to 
be  bound  by  the  provisions  of  this  Final 
Judgment  pending  its  approval  by  the 
Court; 

Now,  Therefore,  before  the  taking  of 
any  testimony  and  without  trial  or 
adjudication  of  any  issue  of  fact  or  law 
herein,  and  upon  consent  of  the  parties 
hereto,  it  is  hereby  Ordered.  Adjudged 
and  Decreed  as  follows: 

/ 

Jurisdiction 

This  Court  has  jurisdiction  of  the 
subject  matter  of  this  action  and  of  the 
party  consenting  hereto.  The  complaint 
states  a  claim  upon  which  relief  may  be 
granted  against  defendant  under  Section 

I  of  the  Sherman  Act  (15  U.S.C.  §  1). 

II 

Definitions 

As  used  in  this  Final  Judgment: 

A.  “Person”  means  any  individual, 
corporation,  partnership,  company,  sole 
proprietorship,  firm  or  other  legal 
entity. 

B.  “Dealer”  means  any  person,  not 
wholly  owned  by  California  SunCare, 
Inc.  (“California  SunCare"),  who 
purchases  or  acquires  indoor  tanning 
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products  manufactured  or  sold  by 
California  SunCare  for  resale. 

C.  “Indoor  tanning  product”  means 
products  applied  to  the.  skin  in  order  to 
enhance,  promote,  preserve,  or 
accelerate  the  skin  tanning  process  or  to 
protect  the  skin  from  adverse  effects  that 
may  result  from  the  tanning  process. 

D.  “Resale  price”  means  any  price, 
price  floor,  price  ceiling,  price  range,  or 
any  mark-up,  formula  or  margin  of 
profit  relating  to  indoor  tanning 
products  sold  by  dealers. 

III 

Applicability 

A.  This  Final  Judgment  applies  to 
defendant  «md  to  each  of  its  officers, 
directors,  agents,  employees, 
subsidiaries,  successors,  and  assigns, 
and  to  all  other  persons  in  active 
concert  or  participation  with  any  of 
them  who  shall  have  received  actual 
notice  of  this  Final  Judgment  by 
personal  service  or  otherwise. 

B.  Defendant  shall  require,  as  a 
condition  of  the  sale  of  all  or 
substantially  all  of  its  assets  or  stock, 
that  the  acquiring  party  agree  to  be 
bound  by  the  provisions  of  this  Final 
Judgment. 

IV 

Prohibited  Conduct 

A.  Defendant  is  hereby  enjoined  and 
restrained  from  directly  or  indirectly 
entering  into,  adhering  to,  maintaining, 
furthering,  enforcing  or  claiming  any 
right  under  any  contract,  agreement, 
understanding,  plan  or  program  with 
any  dealer  to  fix,  stabilize,  or  maintain 
the  resale  prices  at  which  indoor 
tanning  products  sold  or  distributed  by 
defendant  may  be  sold  or  offered  for 
sale  in  the  United  States  by  any  dealer. 

B.  Defendant  is  further  enjoined  and 
restrained  for  a  period  of  five  years  from 
the  date  of  entry  of  the  final  judgment 
from  directly  or  indirectly  announcing 
to  the  public  or  to  any  present  or 
potential  dealer  of  its  indoor  tanning 
products  that  defendant  has  or  is 
adopting,  promulgating,  suggesting, 
announcing  or  establishing  any  resale 
pricing  policy  for  indoor  tanning 
products  that  provides  that:  (1) 
defendant  will  sell  only  to  a  dealer  that 
prices  at  or  above  defendant’s  suggested 
resale  price,  and/or  (2)  defendant  will 
terminate  any  dealer  for  pricing  below 
defendant’s  suggested  resale  price. 

C.  Defendant  is  further  enjoined  and 
restrained  for  a  period  of  five  years  from 
the  date  of  entry  of  the  final  judgment 
from  (1)  threatening  any  dealer  with 
termination  or  terminating  any  dealer 
for  pricing  below  the  defendant’s 
suggested  resale  price,  and  (2) 


discussing  with  any  present  or  potential 
dealer  any  decision  regarding 
termination  of  any  other  dealer  for  any 
reason  directly  or  indirectly  related  to 
the  latter  dealer’s  pricing  below 
defendant’s  suggested  resale  price; 
provided,  however,  that  nothing  herein 
shall  prohibit  the  defendant  during  this 
five-year  period  from  terminating  a 
dealer  for  using  any  of  defendant’s 
products  to  promote  the  sale  of  products 
manufactured  by  other  companies,  or 
any  other  reasons  other  than  pricing 
below  defendant’s  suggested  resale 
price.  Furthermore,  nothing  in  this 
paragraph  shall  be  deemed  to  prohibit 
the  defendant  from  adopting  suggested 
resale  prices  and  commimicating  such 
resale  prices  to  dealers. 

V 

Notification  Provisions 

Defendant  is  ordered  and  directed: 

A.  To  send  a  written  notice,  in  the 
form  attached  as  Appendix  A  to  this 
Final  Judgment,  and  a  copy  of  this  Final 
Judgment,  within  sixty  (60)  days  of  the 
entry  of  this  Final  Judgment,  to  each 
dealer  who  purchased  indoor  tanning 
products  from  defendant  in  1992, 1993 
or  1994. 

B.  To  send  a  written  notice,  in  the 
form  attached  as  Appendix  A  to  this 
Final  Judgment,  and  a  copy  of  this  Final 
Judgment,  to  each  dealer  who  purchases 
indoor  tanning  products  from  defendant 
within  ten  (10)  years  of  entry  of  this 
Final  Judgment  and  who  was  not 
previously  given  such  notice.  Such 
notice  shall  be  sent  within  thirty  (30) 
days  after  the  shipment  of  indoor 
tanning  products  is  made  to  such  dealer 
by  the  defendant. 


Compliance  Program 

Defendant  is  order  to  establish  and 
maintain  an  antitrust  compliance 
program  which  shall  include 
designating,  within  30  days  of  entry  of 
this  Final  Judgment,  an  Antitrust 
Compliance  Officer  with  responsibility 
for  accomplishing  the  antitrust 
compliance  program  and  with  the 
purpose  of  achieving  compliance  with 
this  Final  Judgment. 

The  Antitrust  Compliance  Officer 
shall,  on  a  continuing  basis,  supervise 
the  review  of  the  current  and  proposed 
activities  of  his  or  her  company  to 
ensure  that  it  complies  with  this  Final 
Judgment.  The  Antitrust  Compliance 
Officer  shall  be  responsible  for 
accomplishing  the  following  activities. 

A.  Furnishing  a  copy  of  this  Final 
Judgment  within  thirty  (30)  days  of 
entry  of  the  Final  Judgment  to  each  of 
California  SunCare’s  officers  and 


directors  and  each  of  its  employees, 
representatives,  or  agents  whose  duties 
include  supervisory  or  direct 
responsibility  for  the  sale  or  advertising 
of  indoor  tanning  products  in  the 
United  States,  except  those  employees 
whose  functions  are  purely  clerical  or 
manual. 

B.  Distributing  in  a  timely  manner  a 
coy  of  this  Final  Judgment  to  any  owner, 
officer  or  employee  who  succeeds  to  a 
position  described  in  Section  VI  A. 

C.  Briefing  annually  those  persons 
designated  in  Sections  VI A  and  B  on 
the  meaning  and  requirements  of  this 
Final  Judgment  and  the  antitrust  laws. 

D.  Obtaining  from  each  owner,  officer 
or  employee  designated  in  Section  VI  A 
and  B  certification  that  he  or  she  (1)  has 
read,  understands,  and  agrees  to  abide 
by  the  terms  of  this  Final  Judgment;  (2) 
understands  that  failure  to  comply  with 
this  Final  Judgment  may  result  in 
conviction  for  criminal  contempt  of 
court;  and  (3)  is  not  aware  of  any 
violation  of  the  Final  Judgment  that  has 
not  been  reported  to  the  Antitrust 
Compliance  Officer. 

E.  Maintaining  a  record  of  recipients 
from  whom  the  certification  in  Section 
VI  D  has  been  obtained. 


Certification 

A.  Within  75  days  of  the  entry  of  this 
Final  Judgment,  defendant  shall  certify 
to  plaintiff  whether  the  defendant  has 
designated  an  Antitrust  Compliance 
Officer  and  has  distributed  the  Final 
Judgment  in  accordance  with  Section  VI 
A  above. 

B.  For  ten  years  after  the  entry  of  this 
Final  Judgment,  on  or  before  its 
anniversary  date,  the  defendant  shall 
file  with  the  plaintiff  an  annual 
statement  as  to  the  fact  of  its  compliance 
with  the  provisions  of  Sections  V  and 
VI. 

C.  If  defendant’s  Antitrust 
Compliance  Officer  learns  of  any 
violations  of  any  of  the  terms  and 
conditions  contained  in  this  Final 
Judgment,  defendant  shall  immediately 
notify  the  plaintiff  and  forthwith  take 
appropriate  action  to  terminate  or 
modify  the  activity  so  as  to  comply  with 
this  Final  Judgment. 

VIII 

Plaintiff  Access 

A.  For  the  purpose  of  determining  or 
securing  compliance  with  this  Final 
Judgment,  and  for  no  other  purpose, 
duly  authorized  representatives  of 
plaintiff  shall,  upon  written  request  of 
the  Attorney  General  or  the  Assistant 
Attorney  General  in  charge  of  the 
Antitrust  Division,  and  on  reasonable 
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notice  to  the  defendant,  be  permitted, 
subject  to  any  legally  recognized 
privilege: 

1.  Access  during  the  defendant’s 
office  hours  to  inspect  and  copy  all 
records  and  documents  in  the 
possession  or  under  the  control  of 
defendant,  which  may  have  counsel 
present,  relating  to  any  matters 
contained  in  this  Final  Judgment. 

2.  To  interview  the  defendant’s 
officers,  employees  and  agents,  who 
may  have  counsel  present,  regarding 
any  such  matters.  The  interviews  shall 
be  subject  to  the  defendant’s  reasonable 
convenience. 

B.  Upon  the  written  request  of  the 
Attorney  General  or  the  Assistant 
Attorney  General  in  charge  of  the 
Antitrust  Division  made  to  defendant  at 
its  principal  office,  defendant  shall 
submit  such  written  reports,  under  oath 
if  requested,  with  respect  to  any  of  the 
matters  contained  in  this  Final 
Judgment  as  may  be  requested,  subject 
to  any  legally  recognized  privilege. 

C.  No  information  or  documents 
obtained  by  the  means  provided  in  this 
Section  VIII  shall  be  divulged  by  any 
representative  of  the  Department  of 
Justice  to  any  person  other  than  a  duly 
authorized  representative  of  the 
Executive  Branch  of  the  United  States, 
except  in  the  course  of  legal  proceedings 
to  which  the  United  States  is  a  party,  or 
for  the  purpose  of  securing  compliance 
with  this  Final  Judgment,  or  as 
otherwise  required  by  law. 

T).  If  at  the  time  information  or 
documents  are  furnished  by  defendant 
to  plaintiff,  defendant  represents  and 
identifies  in  writing  the  material  in  any 
such  information  or  documents  to 
which  a  claim  of  protection  may  be 
asserted  under  rule  26(c)(7)  of  the 
Federal  Rules  of  Civil  Procedure,  and 
defendant  marks  each  pertinent  page  of 
such  material,  “Subject  to  claim  of 
protection  under  Rule  26(c)(7)  of  the 
Federal  Rules  of  Civil  Procedure,’’  then 
ten  (10)  days  notice  shall  be  given  by 
plaintiff  to  defendant  prior  to  divulging 
such  material  in  any  legal  proceeding 
(other  than  a  grand  jury  proceeding),  so 
that  defendant  shall  have  an 
opportunity  to  apply  to  this  Court  for 
protection  pursuant  to  Rule  26(c)(7)  of 
the  Federal  Rule  of  Civil  Procedure. 

E.  Within  ten  (10)  days  after  receiving 
any  request  under  Sections  VIII  A  or 
VIII  B,  defendant  may  apply  to  this 
Court  for  an  order  to  quash  or  limit  the 
scope  of  the  request,  and  after  providing 
plaintiff  with  an  opportunity  to  respond 
to  such  application,  this  Court  shall 
enter  such  order  or  directions  as  may  be 
necessary  or  appropriate  for  carrying  out 
and  ensuring  compliance  with  this  Final 
Judgment. 


IX 

Duration  of  Final  Judgment 

Except  as  otherwise  provided 
hereinabove,  this  Final  Judgment  shall 
remain  in  effect  until  ten  (10)  years  firom 
the  date  of  entry. 

X 

Construction,  Enforcement, 

Modification  and  Compliance 

Jurisdiction  is  retained  by  the  Court 
for  the  piirpose  of  enabling  any  of  the 
parties  to  this  Final  Judgment  to  apply 
to  this  Court  at  any  time  for  such  Either 
orders  or  directions  as  may  be  necessary 
or  appropriate  for  the  construction  or 
carrying  out  of  this  Final  Judgment,  for 
the  modification  of  any  o^its  provisions, 
for  its  enforcement  or  compliance,  and 
for  the  punishment  of  any  violation  of 
its  provisions. 

XI 

Public  Interest 

Entry  of  this  Final  Judgment  is  in  the 
public  interest. 

Dated: _ 

United  States  District  Court  Judge 
Appendix  A 

Dear  California  SunCare  Dealer: 

The  Antitrust  Division  of  the  United 
States  Department  of  Justice  filed  a  civil 
suit  alleging  that  from  November  1992, 
through  April  1994,  California  SunCare, 
Inc.  (“California  SunCare’’)  entered  into 
agreements  with  certain  dealers  to  fix 
and  maintain  the  resale  prices  of 
California  SunCare  products.  California 
SunCare  has  agreed,  without  admitting 
any  violation  of  the  law  and  without 
being  subject  to  any  monetary  penalties, 
to  the  entry  of  a  civil  Consent  Order 
prohibiting  certain  pricing  practices  in 
the  United  States,  including  for  a  period 
of  five  years  prohibiting  California 
SunCare  firom  announcing  to  the  public 
or  to  any  dealer  that  California  SunCare 
has  a  resale  pricing  policy  that  contains 
any  provision  that  provides  that:  (a) 
California  SunCare  will  sell  only  to  a 
dealer  that  prices  at  or  above  California 
SunCare’s  suggested  resale  price,  and/or 
(2)  California  SunCare  will  terminate 
any  dealer  for  pricing  below  California 
SunCare’s  suggested  resale  price.  A 
copy  of  the  Order  is  enclosed. 

Should  you  have  any  questions 
concerning  this  letter,  please  feel  free  to 
contact  me. 

Sincerely, 


Carla  M.  Stem, 

Attorney,  Midwest  Field  Office,  United  States 
Department  of  Justice,  Antitrust  Division, 
Midwest  Field  Office,  Suite  600, 209  South 
LaSalle  Street,  Chicago,  Illinois  60604, 
Telephone:  (312)  353-7530, 

Nora  M.  Manella, 

United  States  Attorney, 

Roger  E.  West, 

Assistant  United  States  Attorney,  Telephone: 
(213)894-2461. 

Attorneys  for  Plaintiff 

United  States  of  America,  Plaintiff,  v. 
California  Suncare,  Inc.,  Defendant. 

Civil  Action  No.  94-5522ABC; 
Competitive  Impact  Statement. 

The  United  States  of  America, 
pursuant  to  Section  2  of  the  Antitrust 
Procedures  and  Penalties  Act  (“APPA"), 
15  U.S.C.  §  16(b),  submits  this 
Competitive  Impact  Statement  in 
connection  with  the  proposed  Final 
Judgment  submitted  for  entry  in  this 
civil  antitrust  proceeding. 

/ 

Nature  And  Purpose  Of  The  Proceeding 

On  August  12, 1994,  the  United  States 
filed  a  civil  antitrust  complaint  under 
Section  4  of  the  Sherman  Act,  as 
amended,  15  U.S.C.  §  4,  alleging  that  the 
defendant  California  SunCare,  Inc. 
(“California  SunCare’’)  engaged  in  a 
combination  and  conspiracy,  in 
violation  of  Section  1  of  the  Sherman 
Act,  15  U.S.C.  §  1,  to  fix  the  price  of 
indoor  tanning  products  sold  by 
California  SunCare  to  dealers 
throughout  the  United  States.  The 
complaint  alleges  that,  in  furtherance  of 
this  conspiracy,  California  SunCare: 

(a)  established  and  communicated  to 
dealers  a  minimum  resale  price  for 
indoor  tanning  products  from  California 
SunCare;  and 

(b)  obtained  agreements  from  dealers 
to  maintain  the  minimum  price  as  a 
condition  of  receiving  and  continuing  to 
receive  indoor  tanning  products  firom 
California  SunCare. 

The  complaint  also  alleges  that  as  a 
result  of  the  combination  and 
conspiracy,  prices  of  indoor  tanning 
products  have  been  fixed  and 
maintained,  and  competition  in  sales  of 
indoor  tanning  products  has  been 
restrained. 

The  complaint  alleges  that  the 
combination  and  conspiracy  is  illegal, 
and  seeks  to  enjoin  California  SunCare 
from  continuing  or  renewing  the  alleged 
combination  or  conspiracy  and  from 
engaging  in  any  combination  or 
conspiracy  or  adopting  any  practice  or 
plan  having  a  similar  purpose  or  effect. 

The  United  States  and  California 
SunCare  have  stipulated  that  the 
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proposed  Final  Judgment  may  be 
entered  after  compliance  with  the 
APPA,  unless  the  United  States 
withdraws  its  consent. 

The  Court’s  entry  of  the  proposed 
Final  Judgment  will  terminate  the 
action,  except  that  the  Court  will  retain 
jurisdiction  over  the  matter  for  possible 
further  proceedings  to  construe,  modify 
or  enforce  the  Judgment,  or  to  punish 
violations  of  any  of  its  provisions. 

II 

Description  Of  Practices  Giving  Rise  To 
The  Alleged  Violation  Of  The  Antitrust 
Laws 

California  SunCare,  a  California 
corporation,  is  a  leading  seller  of  indoor 
tanning  products  in  the  United  States. 
Indoor  tanning  products  sold  by 
California  SunCare  are  manufactured  in 
California  by  California  SunCare. 
California  SunCare  sells  indoor  tanning 
products  to  dealers  which  sell  them  to 
indoor  tanning  salons,  which  in  tmm 
sell  them  to  consumers.  Each  year, 
California  SunCare  publishes  a  resale 
price  schedule  stating  the  price  at  which 
California  SunCare  believes  its  products 
should  be  resold  by  dealers  to  salons. 

During  the  period  firom  November 
1992  through  April  1994,  California 
SunCare  confronted  several  dealers  who 
were  selling  C^fomia  SimCare 
products  at  a  discount.  The  discounts 
included  new  customer  discounts, 
discounts  for  trade  association 
members,  and  free  product  after  a 
certain  number  of  bonus  points  had 
been  earned  on  previous  purchases. 
California  SunCare  obtained  agreements 
from  these  dealers  to  maintain 
California  SunCare’s  announced  resale 
prices  on  indoor  tanning  products. 

In  April,  1994,  the  Antitrust  Division 
of  the  E>Bpartinent  of  Justice  began  an 
investigation  into  California  SunCare’s 
pricing  policy. 

in 

Explanation  Of  The  Proposed  Final 
Judgment 

The  parties  have  stipulated  that  the 
proposed  Final  Judgment  may  be 
entered  by  the  Court  at  any  time  after 
compliance  with  the  APPA.  The 
proposed  Final  Judgment  states  that  it 
shall  not  constitute  an  admission  by 
either  party  with  respect  to  any  issue  of 
fact  or  law. 

The  proposed  Final  Judgment  enjoins 
any  direct  or  indirect  continuation  or 
renewal  of  the  type  of  conspiracy 
alleged  in  the  complaint.  Spedfrcally, 
Section  iV  enj/oins  and  restrains  the 
defendant  from  entering  into,  adhering 
to,  maintaining,  furthering,  enforcing  or 
claiming  any  right  under  any  contract, 


agreement,  understanding,  plan  or 
program  with  any  dealer  to  fix,  stabilize, 
or  maintain  the  resale  prices  at  which 
indoor  tanning  products  sold  or 
distributed  by  the  defendant  may  be 
sold  or  offered  for  sale  in  the  United 
States  by  any  dealer. 

The  proposed  Final  Judgment  not 
only  California  SunCare ’s  Unlawful 
practices,  but  also  contains  additional 
provisions  that  are  remedial  in  nature. 
Section  IV  provides  that  the  defendant 
is  prohibited  for  five  years  from 
annoimcing  to  the  public  or  to  any 
present  or  potential  dealer  of  its  indoor 
tanning  products  that  defendant  has  or 
is  adopting,  prcmiulgating,  suggesting, 
announcing  or  establishing  any  resale 
pricing  policy  for  indoor  tanning 
products  that  provides  that:  (Ij 
defendant  will  ^11  only  to  a  dealer  that 
prices  at  or  above  defendant’s  suggested 
resale  price,  and/or  (2)  defendant  will 
terminate  any  dealer  for  pricing  below 
defendant’s  suggested  resale  price. 

Additionally,  the  defendant  is 
prohibited  for  a  period  of  five  years 
from  the  date  of  entry  of  the  final 
judgment  from  (1)  threatening  any 
dealer  with  termination  or  terminating 
any  dealer  for  pricing  below  the 
defendant’s  suggested  resale  price,  and 
(2)  discussing  with  any  present  or 
potential  dealer  any  decision  regarding 
termination  of  any  other  dealer  for  any 
reason  directly  or  indirectly  related  to 
the  latter  dealer’s  pricing  below 
defendant’s  suggested  resale  price. 

Section  V  of  me  proposed  Pinal 
Judgment  is  designed  to  ensure  that 
California  SunCare’s  dealers  are  aware 
of  the  limitations  imposed  on  it  by  the 
Final  Judgment.  Section  V  requires  the 
defendant  to  send  notices  and  copies  of 
the  Judgment  to  each  dealer  who 
purchased  indoor  tanning  products  from 
the  defendant  in  1992, 1993  or  1994.  In 
addition,  the  defendant  is  required  to 
send  notices  and  copies  of  the  Judgment' 
to  every  other  dealer  who  purchases 
Indoor  tanning  products  firom  California 
SunCare  within  ten  years  of  the  date  of 
entry  of  the  proposed  Final  Judgment. 

Section  Vi  requires  the  defendant  to 
set  up  an  antitrust  compliance  program. 
The  defendant  is  also  required  to 
furnish  a  copy  of  the  Judgment  to  each 
of  its  officers  and  directors  and  each  of 
its  non-clerical  emplt^ees. 
representatives,  at  agents  with 
supervisory  or  direct  responsibility  for 
the  sale  or  advertising  of  indoor  tanning 
products  in  the  Unit^  States. 

In  addition,  the  proposed  Final 
Judgment  provides  methods  for 
determining  and  securing  the 
defendant’s  compliance  with  its  terms. 
Section  VIII  provides  that,  upon  request 
of  the  Department  of  Justice,  the 


defendant  shall  submit  written  reports, 
under  oath,  with  respect  to  any  of  the 
matters  contained  in  the  Judgment. 
Additionally,  the  Department  of  Justice 
is  permitted  to  inspect  and  copy  all 
books  and  records  and  to  interview 
officers,  directors,  em|doyees  and  agents 
of  the  defendant. 

Section  IX  makes  the  Judgment 
effective  for  ten  years  from  the  date  of 
its  entry. 

Secticwi  XI  of  the  proposed  Final 
Judgment  states  that  entry  of  the 
Judgment  is  in  the  public  interest. 

Under  the  provisions  of  the  APPA,  entry 
of  the  proposed  Final  Judgment  is 
conditional  upon  a  determination  by  the 
Court  that  the  proposed  Final  Judgment 
is  in  the  public  interest. 

The  Government  believes  that  the 
proposed  Final  Judgment  is  fully 
adequate  to  prevent  the  continuation  or 
recurrence  of  the  violation  of  Section  1 
of  the  Sherman  Act  alleged  in  the 
Complaint,  and  that  disposition  of  this 
proceeding  without  furlher  litigation  is 
appropriate  and  in  the  public  interest. 

IV 

Remedies  Available  To  Potential  Private 
Litigants 

Section  4  of  the  Clayte  n  Act,  15 
U.S.C.  §  15,  provides  that  any  person 
who  has  been  injured  as  a  result  of 
conduct  prohibited  by  the  antitrust  laws 
may  bring  suit  in  federal  court  to 
recover  three  times  the  damages  the 
person  has  suffered,  as  well  as  costs  andT 
reasonable  attorney  fees.  Entry  of  the 
proposed  Final  Judgment  will  neither 
impair  nor  assist  the  bringing  of  any 
private  antitrust  damage  action.  Under 
the  provisions  of  Section  5  (a)  of  the 
Clayton  Act,  15  U.S.C  §  Ifija),  the 
proposed  Final  Judgment  has  no  fuima 
facie  effect  in  any  subsequent  private 
lawsuit  that  may  be  brought  against  the 
defendant. 

V 

Procedures  Available  for  Modification 
of  The  Proposed  Final  Judgment 

The  United  States  and  the  defendant 
have  stipulated  that  the  proposed  Pina! 
Judgment  may  be  entered  by  the  Court 
after  compliance  with  the  provisions  of 
the  APPA.  provided  that  t^  United 
States  has  irot  withdrawn  its  consent. 

The  APPA  provides  a  period  of  at 
least  60  days  preceding  ^e  effective 
date  of  the  proposed  Final  Judgment 
within  which  any  person  may  submit  to 
the  United  States  written  comments 
regarding  the  proposed  Final  Judgment. 
Any  person  who  wants  to  comment 
should  do  so  within  60  days  of  the  date 
of  publication  of  this  Competitive 
Impact  Statement  in  the  Federal 
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Register.  The  United  States  will 
evaluate  the  comments,  determine 
whether  it  should  withdraw  its  consent, 
and  respond  to  the  comments.  The 
comments  and  the  response  of  the 
United  States  will  be  filed  with  the 
Court  and  published  in  the  Federal 
Register. 

Written  comments  should  be 
submitted  to:  Marvin  N.  Price,  Jr., 
Midwest  Office,  Antitrust  Division, 
United  States  Department  of  Justice, 

Suite  600,  209  S.  LaSalle  Street, 

Chicago,  Illinois  60604. 

Under  Section  X  of  the  proposed 
Judgment,  the  Court  will  retain 
jurisdiction  over  this  matter  for  the 
purpose  of  enabling  any  of  the  parties  to 
apply  to  the  Court  for  such  further 
orders  or  directions  as  may  be  necessary 
or  appropriate  for  the  construction, 
implementation,  modification,  or 
enforcement  of  the  Judgment,  or  for  the 
punishment  of  any  violations  of  the 
Judgment. 

VI 

Alternative  To  The  Proposed  Final 
Judgment 

The  only  alternative  to  the  proposed 
Final  Judgment  considered  by  the 
Government  was  a  full  trial  on  the 
merits  and  on  rehef.  Such  litigation 
would  involve  substantial  cost  to  the 
United  States  and  is  not  warranted 
because  the  proposed  Final  Judgment 
provides  appropriate  relief  against  the 
violations  alleged  in  the  complaint. 

VII 

Determinative  Materials  And 
Documents 

No  materials  or  documents  were 
determinative  in  formulating  the 
proposed  Final  Judgment. 

Consequently,  the  Government  has  not 
attached  any  such  materials  or 
documents  to  the  proposed  Final 
Judgment. 

Dated; 

Respectfully  submitted. 

Carla  M.  Stern, 

Attorney,  Antitrust  Division,  U.S.  Department 
of  Justice,  Suite  600, 209  S  LaSalle  Street, 
Chicago,  Illinois  60604,  (312)  353-7530. 

[FR  Doc.  94-21310  Filed  8-29-94;  8:45  am) 
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Antiitrust  Division 

United  States  of  America  v.  Electronic 
Payment  Service,  Inc.,  Civ.  No.  94-208 
(D.Dei.);  Public  Comments  on 
Proposed  Final  Judgment  and 
Response  of  United  States 

Pursuant  to  the  Antitrust  Procedures 
and  Penalties  Act,  15  U.S.C.  16(b)-(h), 
the  United  States  publishes  below  the 
comments  received  on  the  proposed 
Final  Judgment  in  United  States  of 
America  v.  Electronic  Payment  Services, 
Inc.,  Civ.  No.  94-208,  filed  in  the  United 
States  District  Court  for  the  District  of 
Delaware,  together  with  its  response  to 
the  comments. 

Copies  of  the  comments  are  available 
for  inspection  in  room  3229  of  the 
United  States  Department  of  Justice, 
Washington,  DC  and  the  Office  of  the 
Clerk  of  the  United  States  Court  for  the 
District  of  Delaware, 
Wilmington,Delaware. 

Joseph  H.  Widmar, 

Deputy  Assistant  Attorney  General. 

In  the  United  States  District  Court  for 
the  District  of  Delaware 

United  States  of  America,  Plaintiff,  v. 
Electronic  Payment  Services,  Inc.,  Defendant; 
Filed  August  15, 1994;  Civ.  No.  94-208 

Comments  Relating  to  Proposed  Final 
Judgment  and  Response  of  United 
States  to  Comments 

Pursuant  to  the  requirements  of  the 
Antitrust  Procedures  and  Penalties  Act, 
15  U.S.C.  §  16(b}-(h),  the  United  States 
hereby  files  comments  it  has  received 
relating  to  the  proposed  Final  Judgment 
in  this  civil  antitrust  proceeding,  and 
herein  responds  to  those  comments. 

This  action  commenced  on  April  21, 
1994,  when  the  United  States  filed  a 
Complaint  alleging  that  an 
anticompetitive  practice  of  defendant 
Electronic  Payment  Services,  Inc. 
(“EPS”)  constituted  a  tying  arrangement 
that  was  per  se  unlawful  under  Section 
1  of  the  Sherman  Act,  15  U.S.C.  §  1,  and 
that  constituted  a  means  whereby  EPS 
unlawfully  had  maintained  a  monopoly 
in  access  to  regional  automatic  teller 
machine  (“ATM”)  networks  in  the 
Commonwealth  of  Pennsylvania  and  the 
States  of  New  Jersey,  Delaware,  West 
Virginia  and  New  Hampshire,  and  in 
substantial  portions  of  the  State  of  Ohio 
(collectively  the  “affected  states”),  all  in 
violation  of  Section  2  of  the  Sherman 
Act,  15  U.S.C.  §  2.  The  United  States 
simultaneously  filed  a  proposed  Final 
Judgment,  a  Competitive  Impact 
Statement  and  a  Stipulation  signed  by 
the  parties  consenting  to  entry  of  the 
Final  Judgment. 


The  sixty-day  waiting  period 
provided  for  by  15  U.S.C.  §  16(b)  for 
submission  of  public  comments  expired 
on  July  11, 1994.  The  United  States 
received  comments  from  Cash  Station, 
Inc.  (“Cash  Station”),  Chemical  Banking 
Corporation  (“Chemical  Bank”). 

Citicorp  Credit  Services,  Inc. 

(“Citicorp”),  William  R.  Kennedy, 
Meridian  Bancorp,  Inc.  (“Meridian”), 
Midwest  Payment  Systems,  Inc. 

(“MPS”),  Money  Station,  Inc.  (“Money 
Station”),  and  The  New  York  Switch 
Corporation  (“NYCE”).  The  United 
States  also  received  an  anonymous 
comment.  The  United  States  responds 
herein  to  these  comments. 

I.  Stored  Value  Cards 

The  subject  raised  most  often  by  the 
comments  was  the  treatment  of  stored 
value  cards  under  the  proposed  Final 
Judgment.  Stored  value  cards  are 
designed  to  accept  a  “deposit”  of  funds, 
which  are  then  drawn  down  by  transfer 
to  other  parties  in  transactions.  The  card 
effectively  replaces  cash  in  these 
transactions.  The  most  common  use  of 
stored  value  cards  today  is  in  public 
transit,  most  notably  in  the  Bay  Area 
Rapid  Transit  system  in  the  San 
Francisco  area  and  the  Washington,  DC 
Metro  system.  Rather  than  paying 
separately  for  each  ride,  a  customer 
purchases  a  card  for  a  certain  amount, 
that  amount  is  “deposited  in”  the  card, 
and  the  cost  of  each  subsequent  ride  is 
deducted  fi-om  the  value  in  the  card. 

The  passenger  may  add  value  to  the 
card  with  additional  “deposits.” 
Libraries  also  commonly  sell  stored 
valued  cards  for  use  in  their  copying 
machines. 

The  banking  industry  expects  that 
stored  value  cards  will  be  used  in  many 
other  types  of  transactions  in  the 
foreseeable  future.  Pilot  projects  are 
under  way  for  use  of  stored  value  cards 
with  merchants,  in  vending  machines, 
and  at  laundromats.  While  the  stored 
value  cards  in  use  today  eure  often  paper 
with  a  magnetic  stripe,  these  cards  are 
generally  expected  to  be  made  of  more 
durable  material  and  function  through 
an  internal  integrated  circuit,  or  “chip,” 
and  are  often  referred  to  as  “smart 
cards.” 

The  comments  dealing  with  this 
subject  suggested  that  EPS  could 
unlawfully  maintain  its  monopoly  in 
access  to  regional  ATM  networks,  or 
extend  its  geographic  scope,  through 
regulations  on  the  stored  value  feature 
of  hybrid  ATM/stored  value  cards 
issued  by  members  of  its  ATM 
network.These  commenters  suggested 
that  the  proposed  Final  Judgment  could 
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contain  various  restrictions  on  the 
ability  of  EPS  to  issue  such  regulations.' 

Section  IVdl  of  the  proposed  Final 
lodgment  prohibits  EPS  from  restricting 
the  branding  of  ATMs  with  the  marks  of 
networks  in  addition  to  MAC,  and 
likewise  enjoins  EPS  from  restricting  the 
branding  of  ATM  cards  with  the  marks 
of  multiple  networks  by  banks  in  certain 
states.  A  later  clause  in  Section  IV.H 
provides  that,  “notwithstanding  the 
preceding,  Defendant  *  •  *  may  restrict 
the  branding  of  access  cards  that  contain 
an  integrated  circuit  computer  chip  with 
a  stored  value  function.” 

The  effect  of  this  clause  is  to  exclude 
the  branding  of  the  stored  value 
function  from  the  injimction  against 
restrictions  on  multiple  branding  of 
cards.  EPS  may,  within  the  limits  of 
antitrust  and  other  applicable  laws, 
restrict  the  branding  of  "stand-alcme” 
stored  value  cards  (cards  having  no 
ATM  functions)  and  the  stored  value 
function  of  "hybrid”  ATM/stored  value 
cards.  EPS  may  not,  however,  restrict 
the  branding  of  stand-alone  ATM  cards 
or  the  ATM  functions  of  hybrid  cards, 
nor  may  EPS  defeat  the  injunction 
against  restrictions  on  dual  branding  by 
converting  ATM  functions  to  integrated 
circuit  te<5mology.2  The  clause  is 
necessary  since  in  its  absence  paragraph 
IV.H  could  be  interpreted  to  enjoin  EPS 
from  restricting  the  branding  of  both  the 
stored  value  function  and  the  ATM 
functions  of  hybrid  cards. 

Any  other  constructicm  would  le.ad  to 
results  not  intended  by  the  proposed 
Final  Judgment.  As  discussed  in  the 
Competitive  Impact  Statement,  the  goal 
of  Paragraph  IV.H  of  the  proposed  Final 
Judgment  is  to  ensure  that  MAC  member 
depository  institutions  can  participate 


'  Citicorp  suggested  that  the  defendant  could 
block  entry  of  competing  smart  card  networks  by 
imp>osing  technical  restiSctions  (presumably 
covering  communications  format,  hardware  or 
software)  on  MAC  members  that  create 
incompatibilities  between  their  ATMs  and  non- 
MAC  smart  cards.  Citicoq>  notes  that  EPS  currently 
uses  a  smart  card  technology  different  from  some 
competing  smart  cards. 

A  similar  situation  could  have,  but  did  not,  arise 
with  respect  to  ATM  cards  when  they  were 
introduced  in  the  1970s.  There  i?  no  inherent 
reason  to  believe  that  such  a  situation  wiil  arise 
with  respect  to  smart  cards.  While  Citicorp's 
observations  may  be  correct,  detailed  regulation  of 
smart  card  operations  and  technology  is  not 
necessary  or  possible  at  the  present  time.  As 
discussed  bekrw,  if  anticompetitive  practices 
develop  as  smart  cards  are  introduce,  action  can 
be  taken  at  the  appiopriate  time. 

^  For  purpoees  of  the  proposed  Final  ludgptent,  U 
is  irrelevant  whether  the  ATM  functions  in  a  card 
are  carried  out  by  a  magnetic  stripe  or  an  integrated 
circuit.  The  obligations  at  EPS  are  not  affected  by 
the  method  of  A'TM  access.  The  clause  permitting 
restrictions  on  the  branding  of  stored  value 
(unctions  is  limited  to  chip-based  stored  vahie 
functions  bttcaiise  that  was  the  limit  of  the 
exception  EPS  sought. 


in  non-MAC  ATM  networks  in  practice 
as  well  as  in  theory.  To  that  end,  EPS 
must  permit  a  member’s  ATM  cards  to 
function  in  the  other  networks  in  which 
that  member  participates;  EPS  cannot 
block  these  cards  &x>m  functioning  in 
multiple  networks.  In  general, 
cardholders  are  aware  of  such  multiple 
network  functionality  primarily  because 
their  ATM  cards  carry  the  brands  of  the 
relevant  networks.  If  the  clause  were 
interpreted  to  allow  EPS  to  restrict  the 
branding  of  both  the  stored  value  and 
the  ATM  features  of  hybrid  ATM/stored 
value  cards,  the  result  would  be  that 
these  hybrid  cards  would  function  as 
ATM  cards  in  another  network  (as 
required  by  the  proposed  Final 
Judgment)  but  would  carry  no  brand  for 
that  network.  Cardholders  would  thus 
be  unaware  of  their  ability  to  access  this 
netwOTk,  and  would  not  use  the  card  for 
that  purpose.  This  result — cards  with 
"hidden”  functionalty — ^was  not 
intended  by  either  party  to  the  proposed 
Final  Judgment. 

The  United  States  is  not  aware  of  any 
current  multiple  brcinding  restrictions 
on  stand-alone  stored  value  cards  or  the 
stored  value  function  of  hybrid  ATM/ 
stored  value  cards  in  the  MAC  network. 
Nothing  in  the  proposed  Final 
Judgment,  any  other  document  filed 
by  the  United  States  in  this  action, 
should  be  interpreted  as  e\'idencing  a 
conclusitm  by  the  United  States  that 
such  restrictions  would  or  would  not  be 
a  violation  of  the  antitrust  laws. 
Contrary  to  the  obseir^ation  in  a 
comment  filed  by  Chemical  Bank,  the 
proposed  Final  Judgment  does  not  give 
EPS  the  "right”  to  issue  such 
regulations;  rather,  EPS  continues  to  be 
bound  by  the  antitrust  laws  and  any 
other  applicable  laws.  If  such 
regulations  are  issued  and  prove  to  be 
an  antitrust  violation,  they  can  and 
would  be  challenged  at  the  appropriate 
time. 

II.  POS  Issues 

Comments  filed  by  MPS,  Money 
Station  and  an  anonymous  source 
argued  that  the  proposed  Final 
Judgment  should  apply  to  access  to 
point-of-sale  (“POS”)  network  services 
as  well  as  access  to  regional  ATM 
network  services.^  As  previously  noted, 
the  investigation  conducted  by  the 
United  States  concluded  that  EPS  had 
unlawfully  maintained  a  monopoly  in 
access  to  regional  ATM  network 
services  in  certain  geographic  areas.  It 
did  not  determine  whether  EPS  had 


^  PCS  termimb  are  generally  located  in  the 
establishments  of  merchants.  'They  accept  an  ATM 
card  and,  using  the  ATM  network  or  a  parallel  POS- 
only  network,  acxess  the  cardholder's  account  to 
transfer  funds  to  the  merchant’s  account. 


market  power  in  POS  ^rvices,  or 
whether  the  conduct  of  EPS  in  relation 
to  its  POS  network  business  constituted 
an  antitrust  violation. 

As  explained  more  fully  in  the 
Complaint  and  Competitive  Impact 
Statement,  MAC  has  maintained  its 
monopoly  in  access  to  regional  ATM 
network  services  in  part  by  preventing 
the  use  of  third  party  processors  by  its 
member  depository  institutions.  It  is  the 
understanding  of  the  United  States  that 
EPS  does  not  forbid  the  use  of  third 
party  processors  in  its  POS  network.^' 
Moreover,  although  the  comments  noted 
that  EPS  was  a  significant  supplier  of 
POS  network  services  and  suggested 
that  it  might  exercise  its  strength  in  this 
area  to  maintain  its  monopoly  in  access 
to  ATM  network  services,  none  of  the 
comments  indicated  that  EPS  was  taking 
any  action  of  this  type.°  Nevertheless, 
the  proposed  Final  Judgment  does  not, 
as  argued  by  Money  Station,  leave  EPS 
“free”  to  place  restrictions  on  the  use  of 
POS  services  by  MAC  members.  Rather, 
EPS  is  bound  by  the  antitrust  laws  and 
other  applicable  laws.  If  the  conduct  of 
EPS  in  the  provision  of  POS  network 
services  constitutes  an  antitrust 
violation,  it  can  and  would  be 
challenged  at  the  appropriate  time. 

III.  Voidability  Contracts 

Cash  Station  expressed  concern  that 
the  proposed  Final  Judgment  does  not 
make  clear  that  ATM  processing  and 
authorization  processing  contracts 
between  EPS  and  its  members  are 
voidable  by  the  members. 

Paragraph  rV.A  of  the  proposed  Final 
Judgment  states  in  relevant  part: 

Defendent  shall  not  maintain  or  enforce 
any  •  •  »  contract  •  •  *  pursuant  to  which 
defendant  requires  any  depository  institution 
to  obtain  A'FM  processing  or  authorization 
processing  from  defendant;  that  ftrohibits  or 
purports  to  prohibit  a  depository  instihition 
ham  obtaining  ATM  processing  or 
authorization  processing  from  any  third  party 


'*  MPS  compared  the  fees  charged  by  EPS  to  and 
for  the  use  of  third  party  processors  in  its  POS 
network  with  the  cap  set  by  the  proposed  Final 
Judgment  on  fees  to  and  for  the  use  of  third  party 
processors  in  its  ATM  network.  While  the  comment 
noted  that  fees  were  higher  In  the  POS  network,  this 
in  and  of  itself  does  not  establish  that  third  party 
processors  are  unable  to  operate  in  the  POS 
network,  nor  does  it  estabtisb  that  EPS  has 
monopoly  power  in  access  to  POS  network  services. 

'  Money  Station  noted  that  EPS  could 
conceivably  forbid  MAC  members  to  Join  other  POS 
networks,  or  that  it  could  forbid  the  use  of  third 
party  POS  processors  by  its  members.  While  such 
conduct  could  constitute  an  antitrust  violation, 
there  is  no  allegation  that  EPS  has  taken  such 
action.  The  United  States  is  not  prepared  to 
speculate  as  to  whether  EPS  will  issue  regulations 
on  the  use  of  POS  network  or  processing  services 
by  its  members,  nor  upon  the  content  of  any  such 
regulations.  Such  regulations  can  be  challenged  if 
and  when  they  are  instituted. 
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processor;  or  that  conditions  MAC 
membership  or  availability  of  MAC  or  any 
successor  branded  ATM  network  access  on 
any  depository  institution’s  obtaining  ATM 
processing  or  authorization  processing  from 
defendant  or  not  obtaining  ATM  processing 
or  authorization  processing  from  a  qualified 
third  party  processor. 

This  provision  makes  void  any  contracts 
containing  such  clauses.  Paragraph  IV.I 
of  the  proposed  Final  Judgment  permits 
EPS  to  enter  into  new  contracts  with 
any  customers,  including  those  whose 
contracts  have  become  void  under  the 
terms  of  Paragraph  IV.  A,  provided  that 
it  supplies  a  copy  of  the  Final  Judgment 
to  those  customers  and  the  new 
contracts  conform  to  the  terms  of  the 
Final  Judgment. 

Cash  Station  also  expressed  concern 
that  unless  EPS  were  required  to 
explicitly  notify  those  customers  whose 
contracts  were  voided  by  the  proposed 
Final  Judgment  it  would  continue  to 
reap  the  benefits  of  these  contracts  until 
they  expired.  Notification  is  provided 
for  in  the  proposed  Final  Judgment, 
which  requires  EPS  to  provide  a  copy  of 
the  Final  Judgment  to  all  of  its 
customers.  In  addition,  third  party 
processors  and  competing  regional  ATM 
networks  will  be  hi^ly  likely  to  bring 
this  fact  to  the  attention  of  potential 
customers. 

IV.  Gateways 

MPS  suggested  that  the  proposed 
Final  Judgment  should  require  EPS  to 
establish  “gateways”  with  other  regional 
ATM  networks.®  'Ibe  United  States 
considered  this  issue  in  the  course  of  its 
investigation  and  concluded  that 
ensuring  that  MAC  members  would  be 
permitted  to  use  third  party  processors 
would  be  a  simpler  and  more  efficient 
type  of  injunctive  relief  to  remove  the 
barriers  to  entry  of  competing  networks, 
since  access  to  other  networks  will  be 
offered  by  these  third  party  processors. 

V.  Non-bank  ATM  Deployers 

An  anonymous  comment  stated  that 
the  proposed  Final  Judgment  did  not 
clearly  apply  to  ATM  deployers  other 
than  depository  institutions.  Paragraph 
II. H  clearly  states  that  “depository 
institution”  for  purposes  of  the 
proposed  Final  Judgment  includes  all 
MAC  members  who  deploy  ATMs.  The 


®  A  gateway  between  two  regional  ATM  networks 
is  essentially  a  short-cut  to  avoid  the  use  of  a 
national  ATM  network  and  its  relatively  high  fees. 
Often  today  a  cardholder  of  one  network  can 
conduct  transactioiu  on  the  ATMs  of  another 
network.  In  ntost  cases  such  a  transaction  would  be 
routed  to  the  cardholder's  depository  institution 
over  a  national  ATM  network  linking  the  two 
regional  ATM  networks.  With  a  gateway,  however 
the  transaction  is  routed  directly  from  the  network 
of  the  ATM  deployer  to  the  network  of  the  card 
issuer. 


proposed  Final  Judgment  therefore 
applies  to  all  MAC  members,  whether  or 
not  depository  institutions. 

VI.  Technical,  Financial  and  Operating 
Rules 

Paragraph  IV.E  of  the  proposed  Final 
Judgment  requires  EPS  to  provide 
qualified  third  party  processors  access 
to  the  MAC  network.  Because  a 
“qualified”  third  party  processor  is 
defined  in  part  as  one  which  meets  the 
defendant’s  existing  technical,  financial 
and  operating  criteria  for  intercept 
processors  and  third  party  processors, 
an  anonymous  comment  argued  that  the 
United  States  should  undertake  a 
comprehensive  review  of  the  existing 
criteria  and  each  change  to  the  criteria. 

The  terms  of  the  proposed  Final 
Judgment  render  such  a  detailed  review 
unnecessary.  The  paragraph  in  question 
makes  clear  that  these  criteria  are  the 
same  for  both  third  party  processors  and 
intercept  processors.^  As  discussed  in 
the  Competitive  Impact  Statement,  the 
United  States  has  concluded  that  EPS 
has  a  strong  incentive  to  deal  fairly  with 
its  intercept  processors,  and  requiring 
equal  treatment  of  third  party  processors 
and  intercept  processors  should 
therefore  assxue  that  third  party 
processors  are  also  dealt  with  fairly. 

While  a  subsequent  clause  allows  EPS 
to  establish  additional  technical  criteria 
for  third  party  processors,  the  clause 
states  that  additional  technical  criteria 
may  only  concern  the  transaction 
information  to  be  transmitted  and  the 
communication  £md  data  format. 
Moreover,  the  additional  criteria  may 
not  discriminate  betw'een  third  party 
processors  and  intercept  processors. 

The  comment  fists  several  possible 
methods  by  which  third  party 
processors  could  be  treated  imfairly  by 
EPS,  such  as  delays  in  the  payment  of 
moneys  owed,  unnecessary  mandatory 
training  sessions,  and  late  notification  of 
network  technical  changes.  Because  the 
proposed  Final  Judgment  requires  that 
third  party  processors  and  intercept 
processors  have  equal  access  to  the 
network,  any  such  discriminatory 
treatment  w'ould  violate  the  proposed 
Final  Judgment.  Additional  restrictions 
are  unnecessary. 

VII.  Pricing  Structure 

An  anonymous  comment  discussed 
the  EPS  pricing  structure  for  third  party 
processors  and  suggested  several 
changes  to  that  structure  for 
incorporation  into  the  Final  Judgment. 
One  section  of  this  comment  alleged 


’’  In  fact.  EPS  has  represented  that  it  currently  has 
no  financial  criteria  relevant  to  third  party 
processors. 


that  EPS  rules  require  third  party 
processors  seeking  access  to  the  MAC 
network  to  be  “sponsored”  by  a  MAC 
member  depository  institution,  and  that 
the  third  party  processor  is  often 
charged  a  fee  by  the  MAC  member  for 
this  sponsorship.  Such  a  sponsorship 
requirement  would  violate  paragraph 
IV.E  of  the  proposed  Final  Judgment, 
which  requires  that  third  party 
processors  be  offered  access  to  the  MAC 
network  equal  in  type  and  quality  to 
that  offered  to  intercept  processors. 

The  comment  also  stated  that  the 
charge  paid  by  third  party  processors  in 
most  ATM  networks  consists  of  a 
combination  of  a  charge  from  the 
network  and  a  charge  ftom  the  card¬ 
issuing  bank,  and  that  this  latter  charge 
is  paid  by  the  network  to  the  card¬ 
issuing  bank.®  The  comment  alleged 
that  this  “bundling”  of  fees  is 
anticompetitive,  apparently  arguing  that 
this  conduct  constitutes  a  tying 
violation.  However,  a  traditional 
element  of  tying  violations  is  that  the 
products  are  actually  separate;  in  other 
words,  that  they  can  be  or  have  been 
bought  or  sold  separately.  The  comment 
itself  suggests  that  all  ATM  networks 
currently  charge  in  this  manner. 
Moreover,  to  the  knowledge  of  the 
United  States,  EPS  is  not  currently 
engaged  in  such  conduct  since,  as 
discussed  in  the  Complaint  and 
Competitive  Impact  Statement,  EPS 
essentially  has  no  third  party  processors 
in  its  network.  If  EPS  chooses  to 
institute  such  a  pricing  policy  it  can 
then  be  determined  if  the  policy  violates 
the  proposed  Final  Judgment  or 
antitrust  laws. 

Finally,  the  comment  argues  that  the 
proposed  Final  Judgment  should  order 
EPS  to  distribute  MAC  price  fists  as  a 
method  of  “policing”  the  non¬ 
discrimination  clause.  However,  there  is 
no  reason  to  believe  either  that  EPS  will 
violate  the  proposed  Final  Judgment  by 
offering  discriminatory  pricing  or  that  it 
would  be  able  to  keep  such  a  blatant 
violation  confidential.  In  addition,  the 
proposed  Final  Judgment  permits  the 
United  States  to  issue  inquiries  to  EPS 
which  would  easily  determine  its 
pricing  arrangements.  It  is  therefore  not 
necessary  to  order  publication  of  price 
lists. 


^The  United  States  is  not  at  all  certain  that  tnis 
is  the  case.  It  is  the  understanding  of  the  United 
States  that  in  most  ATM  networks  a  transaction  that 
reaches  the  network  switch  through  the  third  party 
processor  of  the  bank  acquiring  the  transaction 
results  only  in  a  charge  for  use  of  the  network.  The 
only  other  charge  associated  with  the  transaction  is 
an  “exchange  revenue"  charge  which  is  paid  by  the 
card-issuing  bank  to  the  transaction-acquiring  bank. 
In  essence,  this  is  a  charge  for  use  of  the  acquiring 
bank’s  ATM  terminal  by  the  cardholder  of  the  card¬ 
issuing  bank. 
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VIII.  Subswitching 

Money  Station  argued  that  by 
permitting  EPS  to  charge  for 
subswitching  of  transactions,  the 
proposed  Final  Judgment  interferes  with 
the  ability  of  third  party  processors  to 
access  the  network.  “Subswitching” 
refers  to  the  switching  of  transactions 
between  members  of  the  same  regional 
network  without  accessing  that  network, 
and  therefore  without  paying  its  switch 
fees.  Generally  this  is  done  by  passing 
the  transaction  through  a  third  party 
processor  that  provides  ATM  processing 
for  both  members.  Many  regional  ATM 
networks,  although  not  all,  have  rules 
against  subswitching.  These  networks 
argue  that  cardholders,  who  make  the 
ultimate  decision  about  which  ATM  to 
access,  choose  a  particular  ATM  based 
upon  their  expectation  that  the 
transaction  will  be  routed  over  a 
common  regional  ATM  network,  known 
to  the  cardholder  by  the  brand  logo  on 
the  ATM  and  the  card.  Permitting 
subswitching  in  this  view  merely  allows 
third  party  processors  to  “free  ride”  on 
the  advertising  efforts  of  the  common 
network. 

Paragraph  IV.G.2  of  the  proposed 
Final  Judgment  permits  EPS  to  charge  a 
royalty  on  subswitching  equal  to  the 
price  EPS  would  charge  for  a  switched 
transaction.  As  Money  Station  notes, 
this  would  likely  discourage 
subswitching  since  the  third  party 
processor  would  also  charge  a  fee  for  its 
services.  Nevertheless,  this  will  not 
discourage  entry  by  third  party 
processors.  As  described  in  the 
Complaint,  third  party  processors  have 
not  been  successfol  in  entering  MAG’s 
geographic  region  because  MAC 
members  have  been  unable  to  purchase 
their  ATM  processing  services.  The 
proposed  Final  Judgment  ensures  that 
MAC  members  will  be  able  to  use  third 
party  processors.  Inability  to  offer 
subswitching  does  not  appear  to  be  a 
substantial  barrier  to  entry.  Moreover, 
third  party  processors  wishing  to  offer 
the  ability  to  switch  transactions  can 
simply  become  a  network  by  “branding” 
their  services;  in  other  words,  putting 
their  brand  logos  on  cards  and  ATMs. 
The  third  party  processor  would  then 
become  a  competing  regional  ATM 
network  to  which  EPS,  according  to 
paragraph  IV. H  of  the  proposed  Final 
Judgment,  may  not  restrict  access. 

IX.  DeBnition  of  “Restrict” 

Money  Station  suggests  that  the  term 
“restrict”  as  used  in  paragraph  IV. H  and 
certain  other  clauses  of  the  proposed 
Final  Judgment  is  not  sufficiently 
defined.  It  was  not  necessary  to  define 
this  term  since  the  phrase  used  was 


“restrict  in  any  manner.”  This  broad 
prohibition  on  restrictions  is  all  that  is 
necessary;  if  any  restriction  is  imposed, 
it  will  violate  the  proposed  Final 
Judgment. 

X.  Conclusion 

Pursuant  to  15  U.S.C.  §  16(e),  the 
proposed  Final  Judgment  cannot  be 
entered  unless  the  Court  determines  that 
it  is  in  the  public  interest.  The  focus  of 
this  determination  is  whether  the  relief 
provided  by  the  proposed  Final 
Judgment  is  adequate  to  remedy  the 
antitrust  violations  alleged  in  the 
Complaint.  United  States  v.  Bechtel 
Corp.,  1979-1  Trade  Cas.  (CCH)  ^  62,430 
(N.D.  Cal.  1979),  aff’d.  648  F.2d  660,  665 
(9th  Cir.  1981),  cert,  denied  454  U.S. 

1083  (1982).  After  careful  consideration 
of  the  comments,  the  United  States 
continues  to  believe  that  the  proposed 
Final  Judgment  is  adequate  to  remedy 
the  antitrust  violations  alleged  in  the 
Complaint  and  therefore  that  entry  of 
the  proposed  Final  Judgment  is  in  the 
public  interest.' 

After  the  comments  and  the  response 
of  the  United  States  have  been 
published  in  the  Federal  Register, 
pursuant  to  15  U.S.C.  §  16(d),  the  United 
States  will  move  the  Court  for  entry  of 
the  proposed  Final  Judgment. 

Dated;  August  15, 1994. 

Respectfully  submitted, 

Kevin  C.  Quin, 

Attorney,  Communications  S'  Finance 
Section,  Antitrust  Division,  555  Fourth  Street, 
NW.,  Washington,  DC 20001,  (202)  514-5660. 
Gregory  M.  Sleet, 

United  States  Attorney. 

By  Nina  A.  Pala/by  Kevin  Quin 
Nina  A.  Pala, 

Assistant  United  States  Attorney,  Delaware 
Bar  No.  2622,  District  of  Delaware,  1201 
Market  Street,  Wilmington,  Delaware  19801, 
(302)  573-6277. 

July  6,  1994. 

Mr.  Richard  Liebeskind, 

Assistant  Chief,  Communications  and 

Finance  Section,  Antitrust  Division,  U.S. 
Department  of  Justice,  555  Fourth  Street, 
N.W.,  Room  8104,  Washington,  D  C. 
20001. 

Re:  Comments  to  the  Proposed  Final 

Judgment  in  United  States  of  America  v. 
Electronic  Payment  Ser\'ices,  Inc.,  Civ. 
No.  94-208. 

Dear  Mr.  Liebeskind,  Enclosed  are 
comments  on  the  proposed  Final  Judgment  in 
the  above  mentioned  action.  These  comments 
are  submitted  to  you  pursuant  to  the 
provisions  of  the  Antitrust  Procedures  and 
Penalties  Act  providing  for  a  comment  period 
prior  to  the  effective  date  of  the  proposed 
Final  Judgment. 

To  be  sure,  we  appreciate  your  time  and 
efforts  in  this  matter  and  look  forward  to 
open  competition  in  the  banking  services 
industry.  However,  we  do  have  concerns 


with  the  proposed  Final  Judgment  which  are 
set  forth  in  the  enclosure. 

Please  feel  free  to  call  me  with  any 
questions  you  may  have.  I  can  be  reached  at 
(513) 579-5447. 

Thank  you. 

Sincerely, 

MIDWEST  PAYMENT  SYSTEMS,  INC. 

Henry  W.  Hobson,  III, 

Senior  Vice  President. 

Enclosures 
c:  Robert  F.  Uhrig 

Comments  on  The  Proposed  Final  Judgment 
US  V.  EPS 

When  a  shared  network  obtains  market 
dominance,  it  can  preclude  use  of  it  by  other 
parties  (financial  institutions  or  third  party 
processors)  by  explicit  exclusions  or  by  more 
insidious  means,  generally  pricing.  These 
issues  are  clearly  recognized  by  the  proposed 
Final  Judgment,  and  language  in  section  IV 
establishes  what  the  “prohibited  conduct” 
would  be  on  the  part  of  MAC.  The  judgment 
goes  on  to  say  that  MAC  “shall  not  restrict 
in  any  manner,  directly  or  indirectly,  the 
ability.  .  .to  obtain  ATM  processing  or 
authorization  for  access  to  the  MAC  or  anv 
successor  branded  ATM  network  controlled 
by  defendant  from  any  qualified  third  party 
processor.”  Generally,  equal  access  shall  be 
provided  to  qualified  third  party  processors 
on  equal  terms  as  those  extended  to  intercept 
processors,  including  aggregation  of 
transactions.  Reciprocity  of  processing, 
including  pricing  and  terms,  is  also 
contemplated. 

Defendant  is  also  ordered  to  offer  volume 
discounts  to  all,  on  substantially  equal  terms, 
and  the  judgment  also  permits  MAC  to  offer 
transaction  switching  at  nondiscriminatory 
royalties  that  shall  not  be  greater  than  the 
price  for  switched  transactions.  This  last 
stipulation  may  need  a  bit  of  clarification  for 
the  Final  Judgment  to  have  its  intended 
effect,  however,  and  that  is  the  substance  of 
this  comment. 

Banks  and  other  financial  institutions  have 
“joined  forces”  in  many,  widely  different 
combinations  to  offer  electronic  banking 
services  to  their  customers  since  the  advent 
of  ATM’s  and  other  electronic  terminals. 
Generally  speaking,  these  combinations  are 
formed  for  (1)  marketing  purposes,  (2) 
particular  geographic  areas,  (3)  brand 
identification  that  differentiates  services 
available  to  particular  sets  of  customers,  and 
(4)  cost  efficiencies  that  result  from  larger 
transaction  bases  (economies  of  scale). 
Whatever  the  reason,  there  now  exists  a 
diverse  tapestry  of  electronic  banking 
associations  across  the  United  States,  but  in 
some  areas,  a  monopolistic  enterprise 
threatens  the  existence  of  many  smaller 
networks.  Such  is  the  case  with  MAC  and  its 
ATM  network. 

Open  access  is  available,  but  only  from  a 
technological  point  of  view.  Financial 
institutions  and  third  party  processors  are 
essentially  forced  to  join  the  dominant 
network  to  provide  the  greatest  access 
possible  to  retail  customers.  There  would  be 
no  problem  if  the  dominant  network  would 
change  only  for  transactions  (without 
surcharge  or  royalty)  based  on  volume  of 
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transacUoDt  presented.  Then  the  user  of  the 
subordinate  network  would  be  paying  for  the 
marketing  benehts  of  its  smaller  network  and 
only  for  the  use  of  the  “electronic  highway” 
provided  by  the  dominant  network.  In  fact, 
the  brand  identity  of  the  dominant  network 
serves  no  purpose  to  an  otherwise 
“unbranded”  user.  Moreover,  no  one  would 
argue  that  the  choice  to  join  MAC  should  be 
made  by  weighing  the  advantages  of  its  brand 
(with  all  the  consequent  marketing  and 
service  differentials)  against  an  alternative 
brand,  but  MAC’S  current  pricing  structure 
places  a  punitive  burden  on  third  party 
processors  and  hnancial  institutions  and 
forces  membership  in  the  network,  requiring 
MAC  identification,  thus  hastening  the 
demise  of  subordinate  networks  and 
eliminating  choice  between  different 
providers  of  service. 

)ust  recently  the  Quest  NetWork  of 
Kentucky  sent  a  letter  to  its  participants 
indicating  that  its  viability  had  been  re¬ 
assessed,  with  the  outcome  that  the  Quest 
brand  would  be  discontinued  in  favor  of 
MAC  by  June  1, 1995  (letter  attached).  The 
only  reason  for  this  change  was  the  layering 
of  pricing  to  participants  in  the  Quest 
Network  caused  by  the  brand  identity  of 
MAC  on  its  members  who  were  also  members 
of  the  Quest  Network. 

A  simple  solution  to  this  issue  would  be 
the  ability  of  subordinate  networks  to  use  the 
dominant  network  for  transaction  switching, 
paying  a  competitive  and  nondiscriminatory 
price  for  that  use,  but  without  the 
requirement  of  brand  identification  (and 
subsequent  terms  and  pricing)  of 
membership  in  the  dominant  network. 
Reciprocity  should  also  be  a  requirement, 
such  that  if  the  dominant  network  desired 
the  ability  to  use  the  subordinate  network’s 
transaction  switching  service,  it,  too,  would 
have  to  provide  full,  complete  and 
nondiscriminatory  access  to  its  network 
without  mandating  membership  and  brand 
identity  by  the  dominant  network  members. 
In  essence,  “open  access”  should  be  the  rule 
without  “branding”  each  network  with  the 
other’s  identity  in  an  area  where  there  is 
clear  dominance  by  one  network  over  others. 
This  is  the  case  in  Illinois  where  four  (4) 
networks  act  cooperatively  to  permit 
universal  access  to  any  cardholder  in  that 
state  without  requiring  any  one  network 
member  (or  third  party  processor)  to  join  any 
other  network.  Pricing  is  based  solely  upon 
the  number  of  transactions  processed. 

The  concept  of  “ubiquity  and 
convenience”  can  only  be  accomplished  by 
a  truly  open  environment  where  individual 
institutions,  processors  or  networks  can  have 
access  to  the  dominant  electronic  banking 
network,  which  in  this  case  is  MAC,  and 
where  MAC  members  can  enjoy  the  same 
reciprocity  at  the  subordinate  network 
terminals. 

It  is  not  clear  what  effect  the  proposed 
Final  Judgment  will  have  on  point  of  sale 
(POS)  services.  Although  MAC  may  or  may 
not  be  practicing  the  exact  same  “anti¬ 
competitive”  conduct  in  the  POS  area  as  in 
the  ATM  area,  certain  barriers  do  exist  which 
discourage  competition.  For  example, 
although  MAC  seems  to  allow  member 
financial  institutions  to  use  third  party 


processors  to  provide  POS  services  to  such 
financial  institution’s  sponsored  merchants, 
the  costs  of  such  an  option  are  prohibitive. 
MAC  charges  a  $25,000  “Processor 
Initialization  Fee”  to  such  a  third  party 
processor  (MAC  Point  of  Sale  Schedule  of 
Fees  attached).  The  MAC  Point  of  Sale 
Schedule  of  Fees  states  that  this  fee  is  for  test 
time  and  certification,  but  the  $25,000  only 
includes  20  hours  of  test  time  and  there  is 
a  charge  of  $250  per  hour  for  test  time  which 
exceeds  the  20  hours.  This  set-up  or 
establishment  fee  is  plainly  excessive  in 
relation  to  the  $100  per  hour,  $1,000 
maximum  third  party  processor  set-up  fee  set 
forth  in  the  proposed  Final  Judgment  In 
addition,  MAC  charges  third  party  POS 
processors  $1,000  per  month  for  the  first 
communications  port.  $2,000  per  month  for 
each  additional  communications  port  and  a 
S300  per  month  “Processor  Residency  Fee”. 
Given  the  importance  and  dramatic  rise  in 
POS  transactions  over  the  years,  failure  to 
explicitly  include  POS  antitrust  stipulations 
in  the  proposed  Final  Judgment  could  have 
a  devastating  effect  on  competition  in  the 
POS  area. 

Finally,  there  is  a  curious  exclusion  of 
“access  cards  that  contain  an  integrated 
circuit  computer  chip  with  a  stored  value 
function”  horn  branding  restrictions  in 
Section  IV(H).  If  these  c^s  should  be  issued 
by  a  MAC  member,  and  their  use  might 
include  the  necessity  to  utilize  transaction 
switching  services  of  MAC  from  a  terminal 
other  than  a  MAC  terminal,  should  they  not 
also  be  included  in  the  philosophy  that  says 
there  can  be  no  brand  restriction  by  MAC?  It 
is  recognized  that  use  of  these  unique  types 
of  cards  may  involve  "off-line”  transactions 
throughout  some  period,  but  the  settlement 
and  switching  of  settlement  transactions  may 
necessitate  the  same  unrestricted  access  to 
the  network  that  magnetically  striped  cards 
would  employ  in  an  “on-line”  mode.  As  an 
example,  if  a  cardholder  in  an  “electronic 
benefits”  (EBT)  processing  area  that  utilizes 
“smart  card”  technology  is  able  to  withdraw 
a  certain  amount  of  cash  from  ATM’s  as  part 
of  the  benefit  distribution  process,  and  that 
cardholder  uses  an  ATM  belonging  to  a 
network  or  processed  by  a  third  party 
processor  other  than  MAC,  the  network  or 
processor  should  be  able  to  switch  settlement 
transactions  through  MAC  (paying  the 
standard  switching  fee)  without  paying  an 
excessive  royalty  or  finding  it  necessary  to 
become  a  member  of  MAC  in  order  to 
complete  the  transaction. 

MEMORANDUM 
Date:  June  22, 1994 
To:  All  Quest  Network  Participants 
From:  Mike  McEvoy,  President,  Transaction 
Services  Company 

Subject:  Future  Direction  of  the  Quest 
Network 

On  May  10, 1993,  the  Quest  Network  sent 
a  memorandum  to  your  organization  that 
outlined  our  commitment  to  continue 
providing  Quest-branded  services  to  financial 
institutions  throughout  this  nxarket  area. 
Since  that  communication  a  year  ago,  several 
major  announcements  and  changes  have 
occurred  which  has  resulted  in  a  re¬ 
assessment  of  the  ongoing  viability  of  the 


Quest  Network  and  the  services  offered 
under  the  Quest  brand. 

Electronic  Payment  Services.  Inc.  (EPS)  is 
a  Delaware  corporation  currently  owned  by 
four  bank  holding  companies:  Banc  One 
Corporation,  Columbus,  Ohio;  CoreStates 
Financial  Corporation,  Philadelphia, 
Pennsylvania;  KeyCorp,  Albany,  New  York 
(successor  to  Society  Corporation,  Cleveland. 
Ohio);  and  PNC  Bank  Corp.,  Pittsburgh, 
Pennsylvania.  These  four  bank  holding 
companies  have  consolidated  their  various 
ATM/POS  networks  (MAC,  Owl,  Jubilee,  Tri- 
Net  and  Green  Machine)  into  EPS  under  the 
MAC  brand  name.  EPS  has  also  announced 
plans  to  add  two  additional  equity  owners; 
Mellon  Bank  Corporation  and  National  City 
Corporation.  Locally  and  regionally,  the 
affiliates  of  PNC  Bank,  Bank  One,  and 
National  City  Bank  will  actively  participate 
in  the  MAC  network  and  will  be  converting 
their  cardholder  base  and  ATM  terminals  to 
the  MAC  brand.  Liberty  National  Bank, 
which  is  being  acquired  by  Banc  One 
Corporation,  has  also  joined  and  will 
likewise  actively  participate  in  the  MAC 
network.  Liberty  will  be  converting  their 
cardholder  base  and  ATM  terminals  to  the 
MAC  brand,  and  will  be  re-marketing  MAC 
access  to  other  financial  institutions 
throughout  the  region. 

These  developments  will  cause  a  majority 
of  the  ATM  and  POS  transactions  currently 
processed  by  the  Quest  Network  to  be 
converted  to  the  MAC  brand.  It  is  difficult  to 
develop  a  reasonable  long-term  business  case 
for  the  continuation  of  the  Quest  Network 
and  its  Quest  brand  when  a  significant 
portion  of  the  transaction  processing 
business  will  be  directed  to  the  MAC 
network. 

The  owners  of  the  Quest  Network  believe 
that  the  time  to  begin  an  orderly  transition 
from  the  Quest  brand  is  at  hand.  The  Quest 
Network  will  offer  transition  assistance  to 
each  of  its  participants,  if  requested,  and  has 
begun  to  develop  a  plan  to  assist  those 
participants  wishing  to  convert  to  the  MAC 
network.  The  Quest  Network  will  also  assist 
participants  that  wish  to  convert  to  another 
network,  if  requested.  This  transition  period 
will  begin  in  July  1994  and  will  conclude  by 
June  1995.  The  Quest  Network,  therefore, 
does  not  expect  to  operate  beyond  June  1. 
1995. 

VVe  appreciate  your  past  loyalty,  support 
and  participation  in  the  Quest  Network  and 
pledge  to  work  with  you  and  your  processors 
to  effect  a  timely  transition  with  minimal 
disruption  to  your  financial  institution  and 
your  customers.  If  you  have  questions,  please 
feel  free  to  contact  any  of  the  owners  of  the 
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Quest  Network  regarding  any  aspect  of  this 
announcement. 

Wallace  A.  Fudold, 

Executive  Vice  President,  Bank  of  Louisville. 
Roy  A.  Eon, 

Vice  President,  Bank  One,  Lexington  N.A. 

W.  LeGrande  Rives, 

Executive  Vice  President,  Liberty  National 
Bank. 

Leslie  H.  London, 

Senior  Vice  President,  National  City  Bank, 
Kentucky. 

Edward  F.  Johnson, 

First  Senior  Vice  President,  Ov,’ensboro 
National  Bank. 

Michael  D.  Moll, 

Vice  President,  PNC  Bank,  Kentucky. 

John  T.  Perkins, 

Executive  Vice  President,  Trans  Financial 
Bank,  N.A.,  Chairman,  Quest  Network. 
Michael  E.  McEvoy, 

President,  Transaction  Services  Company, 
Quest  Network. 


Exhibit  A.— MAC  Point  of  Sale 
Schedule  of  Fees 

(July  1,  1992] 


1 .  Processor  Initialization 
Fee  (for  either  direct  ac¬ 
cess  or  for  intercept  proc¬ 
essor  on  behalf  of  a  finan¬ 
cial  institution,  includes  20 
hours  of  test  time  for  cer¬ 
tification). 

$25,000. 

2.  processor  initialization  Fee 
for  each  additional  Proc¬ 
essor  added  through  your 
Gateway  link. 

$2,000. 

3.  Excess  Test  Time  Fee  (for 

At  current 

each  hour  of  test  time  in 

rates  (rate 

excess  of  20  hours). 

as  of  July  1 , 
1992)  is 
$250  per 
hour. 

4.  Additional  Communica- 

$2,000  per 

tions  Ports  @  9600  BPS. 

5.  Monthly  Processor  Corv 
nect  Fee; 

port. 

Port  Fee  (per  port  @ 

$1 ,000  per 

9600  BPS). 

month. 

Processor  Residency 

$300  per  proc- 

Fee  (maximum 

$2,000). 

essor. 

6.  Transaction  Fee;  For  each 

$.045  per 

transaction  received  by  the 
MAC  switch  from  you  irv 
eluding  incompleted  and 
denied  transactions. 

7.  Communications  Fees; 
These  shall  be  fonwarded 
on  a  pass  through  basis 
monthly  and  include  line 
charges,  maintenance  and 
equipment  including  main¬ 
tenance  of  such  equip¬ 
ment. 

transaction. 

I 


July  7, 1994. 

Mr.  Richard  Rosen, 

Chief,  Communications  and  Finance  Section, 
U.S.  Department  of  Justice,  Antitrust 
Division,  555  4th  Street,  NW.,  room 
8104,  Washington,  DC  20001. 

Re:  United  States  of  America  v.  Electronic 
Payment  Service,  Inc.,  U.S.  District  Court 
for  the  District  of  Delaware,  Civ.  No.  94- 
208 

In  response  to  the  invitation  extended  on 
page  24712  of  the  May  12, 1994  edition  of  the 
Federal  Register  (59  FR  24712),  Cash  Station, 
Inc.  comments  on  the  proposed  Final 
Judgment  filed  in  the  proceeding  named 
above. 

Cash  Station,  Inc.  operates  a  regional 
automated  teller  machine  (“ATM”)  and 
point-of-sale  terminal  (“POS”)  network,  and 
is  headquartered  in  Chicago,  Illinois. 

Our  comments  are  as  follows: 

1.  Paragraph  IV. H — Branding  Restrictions 

Paragraph  IV.H  of  the  proposed  Final 
Judgment  requires  EPS  to  permit  MAC 
members  to  display  multiple  network  marks 
on  ATMs  and  ATM  cards,  stating  that 
“Defendant  shall  in  no  manner  restrict  any 
depository  institution  ATM  deployer  that 
chooses  to  be  affiliated  with  multiple  ATM 
networks  from  displaying  multiple  ATM 
network  logos  on  its  ATMs  *  •  •  (and)  shall 
not  prohibit  any  institution  ATM  card  issuer 
located  in  (specified  states)  •  •  •  from 
issuing  cards  that  display  multiple  ATM 
logos.”  Despite  that  restriction,  EPS  is 
permitted  to  “restrict  the  branding  of  access 
cards  that  contain  an  integrated  circuit 
computer  chip  with  a  stored  value  function.” 

Assuming  that  it  is  appropriate  to  limit 
EPS’s  ability  to  restrict  co-branding  in 
connection  with  the  “MAC”  logo,  the 
exclusion  of  stored  value  cards  from  this 
limitation  creates  a  significant  loophole  for 
EPS. 

First,  as  drafted  in  the  proposed  Final 
Judgment,  the  stored  value  card  exception 
appears  to  allow  EPS  to  retain  its  prohibition 
on  co-branding  simply  by  causing  all  of  its 
debit  cards  to  be  reissued  on  card  stock  that 
has,  in  addition  to  the  magnetic  stripe  found 
on  the  cards  currently  issued,  and  integrated 
circuit  computer  chip  with  a  stored  value 
function.  We  expect  that  many  of  EPS’s  smart 
cards  will  be  multipurpose  cards  that  bear 
both  the  traditional  magnetic  strip 
technology  found  on  today’s  on-line  debit 
cards  and  an  integrated  computer  chip  with 
a  stored  value  function.  Assuming  that  it  is 
appropriate  to  provide  relief  on  the  branding 
restrictions  in  Ae  case  of  the  stored  value 
cards  (see  below).  Paragraph  IV.H.  should 
specify  that  such  relief  applies  only  to  cards 
that  function  solely  through  use  of  the 
computer  chip  and  do  not  also  function  as  a 
traditional  debit  card  using  existing  magnetic 
strip  technology.  Otherwise,  the  benefits 
sought  to  be  obtained  under  Paragraph  IV.H. 
may  be  illusory. 

Second,  again  assuming  the  EPS  is  entitled 
to  some  relief  with  respect  to  its  stored  value 
card,  we  question  whether  EPS  should  be 
allowed  to  further  the  market  power  enjoyed 
by  the  “MAC”  ATM  brand  by  suing  that 
brand  to  identify  the  store  value  card 
technology.  In  other  words,  if  EPS  is  allowed 


to  avoid  the  effects  of  the  Final  Judgment  in 
connection  with  an  ancillary  product,  should 
it  not  also  be  precluded  from  promoting  the 
ancillary  product  with  the  brand  that  is 
central  to  the  Final  Judgment? 

Finally,  it  is  not  clear  why  any  protection 
is  appropriate  in  the  case  of  EPS’s  stored 
value  card  product.  It  is  our  understanding 
that  EPS  did  not  invent  the  chip  card 
technology  but  is  simply  applying  existing 
technology. 

2.  Paragraph  IV.I. — Voidability  of  Existing 
Processing  Contracts. 

The  proposed  Final  Judgment  does  not 
clearly  indicate  that  the  contracts  entered 
into  illegally  by  EPS  for  ATM  processing  and 
authorization  processing  are  voidable  at  any 
time  by  the  frnancial  institutions.  Paragraph 
IV. A  of  the  proposed  Final  Judgment  states 
that  EPS  “shall  not  maintain  or  enforce  any 
*  *  *  contract,  agreement  or  arrangement” 
that  furthers  the  tying  practices  that  are  the 
subject  of  the  proceeding,  and  Paragraph  IV.I, 
of  the  proposed  Final  Judgment  allows  EPS 
to  sign  up  new  customers  by  delivering  a 
copy  of  the  Final  Judgment  (apparently  on  a 
prospective  basis  only),  but  nowhere  is  it 
stated  affirmatively  that  each  of  EPS’s 
existing  ATM  and  authorization  processing 
customers  may  cancel  its  processing 
agreements  with  EPS  at  any  time  without 
penalty  or  that  EPS  must  notify  its  customers 
of  their  rights  to  terminate  these  agreements. 
If  it  is  not  made  clear  that  the  existing 
contracts  are  voidable,  EPS  may  enjoy  the 
benefits  of  the  tying  arrangements  through 
the  expiration  of  these  contracts,  which  may 
not  occur  for  several  years. 

Very  truly  yours. 

Cash  Station,  Inc. 

By: 

James  H.  Hayes, 

Senior  Vice  President  and  General  Counsel. 

July  11, 1994. 

By  Hand 

Richard  Rosen,  Esq., 

Chief,  Communications  and  Finance  Section, 
Antitrust  Division,  U.S.  Department  of 
Justice,  555  4th  Street,  N.W.,  Room  8104, 
Washington,  D.C.  20001 
Re:  United  States  of  America  v.  Electronic 
Payments  Services,  Inc.,  Civ.  No.  94-208 

Dear  Rich:  Enclosed  are  two  copies  of 
Citicorp’s  comments  concerning  the 
proposed  consent  decree  in  the  above- 
captioned  matter.  They  are  submitted 
pursuant  to  Section  2(b)  of  the  Antitrust 
Procedures  and  Penalties  Act,  15  U.S.C. 

§  16(b),  and  in  accordance  with  the  notice 
published  in  the  Federal  Register  on  May  12, 
1994.  The  comments  address  Section  IV, 
Paragraph  H  of  the  proposed  consent  decree. 

Please  let  me  know  if  you  have  any 
questions  concerning  these  comments. 

Sincerely, 

A.  Douglas  Melamed 
Enclosures 
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Comments  of  Citicorp  Credit  Services,  Inc., 
Concerning  the  Proposed  Consent  Decree  in 
United  States  v.  Electronic  Payments 
Services,  Inc. 

Pursuant  to  Section  2(b)  of  the  Antitrust 
Procedures  and  Penalties  Act,  15  U.S.C. 

§  16(b),  Citicorp  Credit  Services,  Inc. 
(“Citicorp”)  submits  these  comments 
concerning  the  proposed  consent  decree  in 
United  States  v.  Electronic  Payments 
Services,  Inc.,  which  was  filed  in  the  United 
States  District  Court  for  the  District  of 
Delaware  on  April  21, 1994,  and  published 
in  the  Federal  Register  on  May  12, 1994. 
Citicorp  is  not  a  member  of  defendant 
Electronic  Payment  Services’  (“EPS”)  ATM 
network.  Money  Access  Service  (“MAC”). 
Citicorp  is,  however,  involved  in  all  aspects 
of  electronic  fund  payments,  including  credit 
cards,  ATM  cards,  and,  more  recently,  access 
cards  containing  an  integrated  circuit 
computer  chip  with  a  stored  value  function, 
or  “smart  cards”. 

The  Complaint  on  which  the  consent 
decree  is  based  alleges  that  MAC  is  the 
largest  ATM  network  in  the  United  States  by 
transaction  volume;  that  EPS  has  entered  into 
agreements  with  a  multitude  of  banks  in 
Pennsylvania,  New  Jersey,  Delaware,  and 
other  states;  that  more  than  ninety  percent  of 
all  ATMs  in  Pennsylvania,  New  Jersey,  and 
Delaware  are  connected  to  MAC;  that  MAC 
is  the  “dominant”  ATM  network  in  those 
states;  and  that  "nearly  all  banks”  regard 
MAC  as,  in  e%ct,  an  essential  facility  for 
entry  into  the  ATM  business.  (11  14, 19,  20.) 
The  Complaint  further  alleges  that  EPS  has 
used  its  “monopoly  power”  to  exclude 
competitors  from  the  ATM  business  in 
MAC’S  areas  of  dominance.  (1 25.) 

The  proposed  consent  decree  is  intended 
to  put  an  end  to  EPS'  anticompetitive 
practices  and  thereby  to  increase  ATM 
network  competition.  Citicorp  is  concerned, 
however,  that  the  proposed  consent  decree 
could  be  understood — or,  more  likely, 
misunderstood — to  give  EPS  license  to 
engage  in  what  may  be  anticompetitive 
conduct  with  respect  to  the  smart  card 
business. 

The  source  of  this  concern  is  Paragraph  H 
of  Section  IV  of  the  proposed  consent  decree. 
Among  other  things,  that  Paragraph  prohibits 
EPS  from  restricting  MAC-member  banks 
from  issuing  ATM  cards  that  display 
multiple  ATM  network  logos.  The  Paragraph 
goes  on  to  state,  however,  that  EPS  “may 
restrict”  multiple  branding  of  smart  cards. 
The  Competitive  Impact  Statement  asserts 
that  permitting  EPS  to  restrict  multiple 
branding  of  smart  cards  will  not  lessen  the 
pro-competitive  impact  of  the  consent  decree 
(page  16,  n.lO). 

Citicorp  understands  these  statements  to 
mean  only  that  restrictions  on  multiple 
branding  of  smart  cards  are  not  prohibited  by 
the  consent  decree.  But  the  language  is  not 
clear  and  could  be  read  to  manifest  a 
conclusion  by  the  Department  of  Justice  that 
restrictions  on  multiple  branding,  and 
perhaps  other  EPS  restrictions  on  smart 
cards,  are  not  anticompetitive.  No  such 
conclusion  is  warranted  on  this  record,  and 
the  Department  should  make  clear  that  it  has 
reached  no  such  conclusion. 

It  is  too  early  to  know  whether  future 
restrictions  on  smart  card  branding,  or  other 


restrictions  not  barred  by  the  proposed 
consent  decree,  would  be  procompetitive  or 
anticompetitive.  It  is  not  difficult  to  imagine, 
however,  how  EPS  could  engage  in 
anticompetitive  practices  that  could  injure 
the  fledgling  smart  card  business  if  EPS’ 
dominant  position  in  the  ATM  network 
market  persists. 

For  example,  if  successful  development  of 
non-MAC  smart  card  networks  required 
participation  of  many  or  all  of  the  thousands 
of  MAC-member  banks,  EPS  could  deal  a 
crippling  blow  to  competing  smart  card 
networks  by  prohibiting  MAC-member  banks 
from  participating  in  non-MAC  smart  card 
networks.  Similarly,  if  access  to  the  MAC 
ATM  network  were  essential  to  the  success 
of  competing  smart  cards,  EPS  could  doom 
competitors  by  prohibiting  such  access. 

EPS  could  achieve  the  same  objectives 
through  less  direct  means.  EPS  could  impose 
operating  rules  or  technical  restrictions  on 
third-party  processors  that  as  a  practical 
matter  make  it  impossible  for  MAC-member 
banks’  ATM  machines  to  be  accessed  by  non- 
MAC  smart  cards  or  cards  that  utilize  a 
technology  different  from  that  used  for  MAC 
smart  cards.*  Such  restrictions  would  be 
similar  to  the  ATM  network  processing 
restrictions  that  are  prohibited  by  the 
proposed  consent  decree. 

Restrictions  on  multiple  smart  card 
branding  could  also  make  it  economically 
infeasible  for  banks  to  participate  in  more 
than  one  smart  card  network.  MAC-member 
banks  that  issue  MAC  smart  cards  would 
have  to  issue  additional  cards  to  give  their 
customers  access  to  non-MAC  machines  and 
networks.  The  resulting  additional  costs 
could  discourage  MAC-member  banks  from 
participating  in  other  smart  card  networks 
and  thereby  impede  the  development  of 
competing  networks. 

Depending  on  the  circumstances,  any  of 
these  kinds  of  restrictions  could  reduce 
competition  and  prevent  the  development  of 
alternative,  and  perhaps  superior,  smart  card 
technologies.  The  risk,  in  short,  is  that  EPS 
could  use  its  existing  dominant  power  in 
ATM  networks  and  ATM  processing,  and  the 
MAC-member  banks’  control  of  essential 
facilities,  to  prevent  the  establishment  of 
competing  smart  card  networks  and  thereby 
leverage  its  ATM  monopoly  into  market 
power  in  the  smart  card  business.  If  so,  EPS’ 
restrictions  could  injure  both  MAC-member 
banks  (and  their  customers)  and,  perhaps 
more  important,  entities  (and  their  potential 
customers)  that  would  prefer  not  to  join  MAC 
but  rather  to  compete  against  it. 

Accordingly,  Citicorp  urges  the 
Department  of  Justice  to  make  clear  for  the 
Court  and  the  public  that  the  proposed 
consent  decree  does  not  authorize  EPS  to 
impose  any  branding  restrictions  for  smart 
cards  or  reflect  any  conclusion  by  the 
Department  about  the  competitive 
significance  of  any  potential  EPS  restrictions 
regarding  smart  cards.  Such  a  clarification 
would  not  require  any  substantive  changes  to 
the  proposed  consent  decree.  Instead,  the 


*  Currently,  EPS  utilizes  the  smart  card 
technology  offered  by  Gem  Plus.  Competitors 
including  Microcard,  Schlumberger,  IBM,  and 
AT&T  offer  different  technology. 


Department  could  clarify  the  meaning  of  the 
propiosed  consent  decree  in  the  response  to 
the  public  comments  that  it  submits  to  the 
Court  pursuant  to  Section  2(b)  of  the 
Antitrust  Procedures  and  Penalties  Act,  15 
U.S.C.  §  16(b). 

The  development  of  smart  card  technology 
and  networks  offers  enormous  potential 
benefits  to  the  public.  Citicorp  urges  the 
Department  to  keep  a  watchful  eye  in  order 
to  prevent  anticompetitive  conduct  by  EPS 
that  could  hinder  the  full  development  of 
smart  card  technology  and  its  applications. 

Respectfully  submitted, 

A.  Douglas  Melamed 
Martha  Aaron  Ross 
Wilmer,  Cutler  &  Pickering, 

2445  M  Street,  N.W.,  Washington.  DC  20037- 
1420.(202)663-6000. 

Counsel  for  Citicorp  Credit  Services,  Inc. 

July  11, 1994. 

July  6, 1994. 

Mr.  Richard  Rosen, 

Chief,  Communications  and  Finance  Section. 
Hoorn  8104,  U.S.  Department  of  Justice, 
Antitrust  Division,  555  4th  Street,  NW., 
Washington.  DC  20001. 

Dear  Mr.  Rosen;  I  wish  to  state  my 
opposition  to  the  exception  provision  offered 
in  the  Consent  Decree  against  EPS,  Inc. 
regarding  the  limited  branding  of  Smart 
Cards. 

Sepciflcally,  the  exception  will  eventually 
undermine  the  intent  of  the  Decree  to  allow 
for  greater  competition  if  allowed  to  stand 
without  greater  clarity.  EPS  should  not  be 
permitted  to  have  a  privileged  posture  on 
limited  branding  for  cards  containing  an 
intergrated  chip  simply  because  they  are 
heavily  into  its  innovation.  Future  growth  of 
this  technology  will  require  greater 
acceptance  and  access  considerations  to  wit 
this  provision  ignores.  Make  the  better  and 
far  more  universal  interpretation  that 
branding  of  all  types  of  cards  is  in  the  greater 
interest  of  competition  and  eliminate  this 
loophole  provision. 

Respectfully, 

William  R.  Kennedy, 

Board  Member.  New  England  Network. 

July  11, 1994. 

Mr.  Richard  Liefesbind, 

Assistant  Chief  Communications  &  Finance 
Section.  U.S.  Department  of  Justice, 
Antitrust  Division,  Room  8104,  555 
Fourth  Street.  NW.,  Washington,  DC 
20001. 

Re:  United  States  v.  Electronic  Payment 
Services,  Inc.  (EPS) 

Dear  Mr.  Liefesbind:  On  behalf  of  Meridian 
Bancorp,  Inc.,  “Meridian,”  a  bank  &  financial 
services  holding  company  headquartered  in 
Reading,  Pennsylvania,  I  would  like  to  make 
the  following  comments  to  the  Consent 
Decree  relating  to  the  branding  of  electronic 
stored  value  cards  (smart  cards). 

It  is  our  opinion  that  the  provision  in 
Section  IV  (H)  which  would  allow  EPS  to 
“restrict  the  branding  of  access  cards  that 
contain  an  integrated  circuit  computer  chip 
with  stored  value  function”  is  contrary  to  the 
competitive  provisions  being  decreed  in  the 
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balance  of  paragraph  H.  This  exemption 
implies  that  EPS  would  be  able  to  regulate 
the  market  by  mandating  that  it’s  member 
institutions  only  isstie  smart  cards  that  carry 
the  EPS  brand,  and  that  only  cards  that  carry 
the  sole  EPS  brand  would  bi^  capable  of 
accessing  accounts  at  an  EPS  certified  ATM 
machine.  An  issuer  that  belongs  to  other 
networks  would  have  to  issue  secondary 
cards,  at  additional  expenses,  to  allow  it's 
customers  access  via  non-EPA  networks. 

Additionally,  we  would  also  like  to  point 
out  the  inconsistency  in  the  implied 
assumption  that  a  smart  card  is  different  from 
an  ordinary  ATM  card  which  carries  a 
magnetic  stripe.  It  is  quite  likely  that  both 
features  would  have  to  co-exist  on  the  same 
card  to  allow  account  access  as  well  as 
"refueling”  of  the  electronic  chip  at 
nationally  branded  terminals  such  as  CIRRUS 
and  PLUS  outside  of  the  EPS  market  area. 

By  allowing  EPS  to  dictate  the  non¬ 
branding  of  these  cards  a  loophole  has  been 
created  which  would  allow  EPS  to  control 
network  access  of  it’s  member  banks  and 
restrict  the  competitive  potential  of  other 
regional  networks.  We  feel  that  this 
exception  should  be  removed  horn  the 
Consent  Decree  and  in  fact  speciBc  language 
should  indicate  that  smart  card  and  smart 
card  technology  are  Included  within  the 
scope  of  the  decree. 

Sincerely, 

Peter  L.  Andersen, 

Vice  President,  Electronic  Banking. 

July  11, 1994. 

Sent  by  Telecopier  and  Overnight  Courier 
Richard  L.  Rosen,  Esq.,  Chief,  United  States 
Development  of  Justice,  Antitrust 
Division,  Coimnunications  and  Finance 
Section,  Room  8104,  555  Fourth  Street 
N.W.,  Washington,  D.C  20001. 

Re;  Proposed  Consent  Decree,  The  United 
States  of  America  v.  Electronic  Payment 
Services,  Inc.  Civ.  No.  94-0208 
Dear  Mr.  Rosen:  Included  with  this  letter 
is  a  copy  of  comments  submitted  today  by 
Chemical  Banking  Corporation  with  rega^  to 
the  proposed  consent  decree  in  the  above- 
captioned  action.  A  confirmation  copy  of 
these  comments  is  also  being  sent  to  you 
today  by  overnight  courier. 

If  you  have  any  questions  concerning  these 
comments,  or  if  you  fail  to  receive  all  four 
pages  of  the  comment  letter,  please  call  me 
at  your  earliest  convenience. 

Very  truly  yours, 

Robert  J.  Egan 

RJE:tv 

Enclosure 

cc:  Michael  Hegarty,  Ronald  A.  Braco. 

July  11,1994. 

United  States  Department  of  Justice, 

Antitrust  Division,  Communications  and 
Finance  Section,  Room  8104,  555  Fourth 
Street  NW.,  Washington,  DC  20001. 
Attention:  Richard  L  Rosen,  Esq.,  Chief. 

Re:  Propiosed  Consent  Decree,  The  United 
States  of  America  v.  Electronic  Payment 
Services,  Inc.  Civ.  Na  94-0208 
l.adies  and  Gentlemen:  Chemical  Banking 
Corporation  ("Chemical”)  appreciates  this 


opportunity  to  comment  on  the  propx>sed 
consent  decree  in  the  above  captioned  action 
(the  “Consent  Decree”).  All  terms  capitalized 
in  this  letter  and  not  defined  herein  are  used 
with  the  definitions  assigned  to  them  in  the 
Consent  Decree.  Based  on  the  analysis  set  out 
below.  Chemical  is  concerned  that  Section 
IV-H  of  the  Consent  Decree  may  create  a 
serious  threat  to  competitors  of  EPS. 

Background 

Chemical  is  a  bank  holding  compiany 
incorporated  in  the  state  of  Delaware  which 
participiates  through  certain  of  its  subsidiary 
banks  in  many  ATM  networks.  Chemical  is 
also  a  shareholder  in  the  New  York  Switch 
Corporation  (“NYS”)  which  owns,  operates 
and  controls  the  New  York  Cash  Exchange 
ATM  network  (the  “NYCE  Network”)  and 
will  be  a  shareholder  in  the  proposed 
network  to  be  formed  by  the  merger  of  the 
New  York  Switch  Corporation  and  NENI  Inc. 
when  such  network  is  approved.  Chemical’s 
subsidiaries.  Chemical  Bank  and  Chemical 
Bank  New  Jersey,  N.A.,  are  each  a  participant 
in  both  the  MAC  and  the  NYCE  networks, 
among  other  ATM  networks.  Through  its 
subsidiary.  Chemical  Bank,  Chemical  is 
working  on  projects  involving  the  use  of 
smart  card  technology  and  has  implemented 
a  pilot  project  using  AT&T  technology  to  test 
various  smart  card  applications. 

Analysis 

As  a  corporation  which  directly,  and 
indirectly  through  its  subsidiaries,  is  both  an 
active  ptarticiprant  in  ATM  networks  and 
involved  with  the  development  and 
implementation  of  smart  card  technologies, 
Chemical  is  concerned  about  the  potential 
anti-competitive  impoct  of  that  portion  of 
Section  IV-H  of  the  Consent  Decree  that 
provides  that  "Defendant  [EPS)  may  •  •  * 
restrict  the  branding  of  access  cards  that 
contain  an  Integrated  circuit  computer  chip 
with  stored  value  function  *  *  *”  The  cards 
described  in  the  quoted  language  of  the 
Consent  Decree  are  commonly  referred  to  as 
"smart  cards.”  If  the  Consent  Decree  were  to 
be  adopted  in  its  present  form,  EPS  would 
have  the  right  to  impose  such  restrictions  for 
a  pieriod  of  ten  years.  Dep>ending  on  how 
defendant  EPS  availed  itself  of  such  right,  it 
could  place  Chemical  and  its  local  bank 
subsidiaries  at  a  distinct  comp>etitive 
disadvantage.  If,  for  example,  defendant  EPS 
were  to  allow  only  the  MAC  brand  to  app)ear 
on  any  smart  card  used  in  the  MAC  Network 
or  otherwise  restrict  the  ability  of  other 
regional  networks’  brands  to  app}ear  on  a 
smart  card  used  in  that  network,  it  cold  force 
Chemical  Bank  and  Chemical  Bank  New 
Jersey,  N.A.,  along  with  other  banks  which 
have  a  significant  customer  base  in  the  area 
where  the  MAC  network  now  dominates,  to 
issue  two  cards  to  each  customer;  one  which 
would  bear  the  MAC  brand  and  would  be  for 
use  in  the  MAC  network  and  a  second  which 
would  be  for  use  in  all  other  networks  in 
which  such  banks  particip>ate,  including  the 
NYCE  network.  If  the  cost  of  such  a  two-card 
program  proved  too  burdensome  for  some 
banks,  this  restriction  cold  lead  to  those 
banks  issuing  a  single  card  bearing  the  MAC 
brand  to  those  customers  located  in  areas 
where  the  MAC  Network  had  significant 


market-power.  Such  action  would  impiede 
the  pxissibility  of  another  network  being  able 
to  develop  a  customer  base  in  MAC 
dominated  areas  sufficient  to  challenge  the 
MAC  Network. 

The  Competitive  Impiact  Statement  which 
accompanies  the  Consent  Decree  seeks  to 
justify  this  provision  of  the  Consent  Decree 
by  stating  that  "*  *  *  restricting  multiple 
branding  of  electronic  stored  value  cards  will 
not  lessen  the  pro-compietitive  impact 
because  ’ordinary’  ATM  cards  which  are  far 
more  common  will  not  be  restricted.” 
Comp}etitive  Impact  Statement,  hi  10,  p.  16. 
This  approach  appiears  to  assume  that  there 
would  be  two  totally  different  typies  of  cards 
used  In  the  markets’  EPS  now  dominates: 
ordinary  ATM  cards  and  “smart  cards."  In 
fact,  it  is  far  more  likely  during  the  period 
In  which  the  Consent  Decree  would  be  in 
effect  that  most  financial  institutions  would 
issue  cards  that  contained  both  forms  of 
technology.  In  the  pilot  project  implemented 
by  Chemical  Bank  referred  to  above,  the 
cards  used  rxintain  both  a  chip  and  a 
magnetic  stripe.  This  will  be  done  in  order 
to  assure  that  the  smart  cards  issued  will 
continue  to  be  usable  in  all  of  the  ATM 
networks  in  which  Chemical  Bank  is  a 
member. 

Smart  cards,  with  their  enhanced 
capability  and  increased  versatility,  will 
certainly  be  the  emerging  technology  for  bank 
cards  over  the  next  ten  years.  For  example, 
smart  cards  are  seen  as  the  desirable  card  for 
use  in  the  area  of  government  sponsored 
electronic  benefit  transfer  programs.’  The 
rights  granted  to  EPS  with  regard  to  smart 
cards  could,  if  permitted  to  remain  in  the 
Consent  Decree,  influence  significantly  EBT 
programs  in  the  states  where  EPS  Is  now  the 
dominate  ATM  and  POS  service  provider. 
Therefore,  to  allow  EPS  to  control  the 
introduction  of  such  cards  effectively  allows 
them  to  restrict  what  may  well  be  the  next 
stage  of  development  for  “ordinary”  ATM 
cards  as  well  as  to  restrict  the  deployment  of 
cards  which  blend  today’s  "mag”  stripe 
technology  with  smart  card  enhancements. 
Such  a  result  could  extend  EPS’  control  to 
new  areas  of  the  payment  system  beyond 
ATM  and  POS  networks.  If  the  language  of 
the  Consent  Decree  were  modified  to  provide 
that  EPS  could  not  restrict  branding  with 
regard  to  any  card  which  combined  the  smart 
card  and  magnetic  stripe  technologies, 
much — throu^  not  all — of  the  concern  about 
this  provision  would  be  alleviated. 

The  Competitive  Impact  Statement  does 
not  put  forward  any  effective  argument  to 
support  granting  EPS  this  restrictive  po\ver. 
EPS  itself  is  not  a  developer  of  smart  card 
technology  but  has  acquired  technology  from 
one  of  a  group  of  companies  which  are 
developing  such  technology  today.  The 
Consent  Decree  expressly  prohibits  EPS  from 
imposing  restrictions  on  branding  in  other 
circumstance  based  on  a  Ending  of 
signiEcant  prior  abuse  by  EPS  yet  allows  it 
to  restrict  smart  card  deployment  based 
solely  on  the  view  that  such  cards  are  not 

'  See,  “Prom  Paper  to  Electronics:  Creating  a 
Benefit  Delivery  System  That  Works  Better  &  Costs 
Less.”  Report  of  the  Federal  Electronic  Benefits 
Transfer  Task  Force  (May  1994)  p.  32  et  seq. 
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widely  used  today  and  that  such  an  approach 
will  encourage  innovation  and  technology 
among  those  developing  smart  card 
technology.  By  allowing  EPS  to  restrict 
branding  in  the  case  of  smart  cards,  EPS 
could  effectively  limit  access  to  the  MAC 
network  to  only  those  entities  utilizing  a 
technology  it  approves.  Based  on  1993 
transaction  volumes,  the  MAC  network  is  the 
largest  regional  ATM  network  in  the  country, 
greater  in  size  than  the  next  two  networks 
combined. 2  Using  this  power  it  could  secure 
a  preferential  price  from  a  vendor  of  smart 
card  technology  in  exchange  for  the  exclusive 
right  to  be  the  vendor  of  the  only  technology 
used  in  the  MAC  network.  This  could  have 
a  chilling  effect  on  the  development  of  smart 
card  technology  and  grant  to  EPS  and  to  its 
shareholder  banks  the  ability  to  have  a 
serious  impact  on  the  technological 
innovations  of  their  competitors  without  any 
justification. 

Conclusion 

For  the  reasons  stated.  Chemical  urges  the 
Justice  Department  to  strike  that  portion  of 
Section  IV-H  which  allows  EPS  any  right  to 
restrict  the  use  of  smart  cards  in  the  MAC 
network.  Alternatively,  the  language  of  this 
Section  should  be  modified  to  limit  to  cards 
that  contain  only  smart  card  technology  and 
that  the  restrictions  on  branding  will  be 
subject  to  regular  review  by  the  Department 
of  Justice  to  assure  their  reasonableness. 

Very  truly  yours, 

Ronald  A.  Braco 

July  11, 1994. 

By  Telecopy  and  Courier 
Richard  Rosen,  Esq., 

Chief.  Communications  and  Finance  Section, 
Boom  8104,  U.S.  Department  of  Justice, 
Antitrust  Division,  555  Fourth  Street, 
N.W.,  Washington,  D.C.  20001. 

Richard  Liebeskind,  Esq., 

Assistant  Chief,  Communications  and 
Finance  Section,  Room  8104,  U.S. 
Department  of  Justice,  Antitrust  Division, 
555  Fourth  Street,  N.W.,  Washington, 

D.C.  20001. 

Re:  Comments  of  Money  Station,  Inc.  on 
Proposed  Final  Judgment  in  United 
States  V.  Electronic  Payment  Services, 
Inc.,  Civ.  No.  94-208,  D.  Del. 

Gentlemen:  Money  Station,  Inc.  (Money 
Station)  submits  this  comment  pursuant  to  15 
U.S.C.  Sections  16(b),  (d),  on  the  proposed 
Final  Judgment  in  United  States  vs. 

Electronic  Payment  Services,  Inc.  published 
on  May  12, 1994,  at  59  Fed.  Reg.  24711  et 
seq. 

According  to  the  Competitive  Impact 
Statement  published  along  with  the  proposed 
Final  Judgment,  Electronic  Payment  Services, 
Inc.  (EPS)  has  maintained  a  “tying 
arrangement  that  is  per  se  unlawfial”  by 
foreclosing  independent  third-party  ATM 
processors  [id.  at  24718)  as  “has  maintained 
a  monopoly  in  regional  ATM  network 
access”  (id.)  in  numerous  states,  including 
“substantial  portions  of  the  state  of  Ohio” 
(id).  The  proposed  Final  Judgment  is 
intended  to  advance  the  public  interest  in 


^See,  American  Banker,  July  5, 1994,  p.  12. 


both  a  direct  and  an  indirect  way.  The 
intended  direct  benefit  is  to  increase 
competition  in  the  market  for  ATM 
processing  services  by  eliminating  the  tying 
arrangement.  The  intended  indirect  benefit  is 
to  increase  competition  in  the  market  for 
regional  ATM  access  by  making  it  possible 
for  banks  to  join  multiple  ATM  networks 
through  third-party  ATM  processors. 

Money  Station  operates  an  ATM  network 
principally  located  in  Ohio,  but  which  also 
has  participants  located  in  Kentucky,  Indiana 
and  West  Virginia  (where  EPS  is  also  alleged 
to  have  monopoly  power)  with  ATM 
machines  that  bear  the  Money  Station 
trademark  and  are  linked  to  the  Money 
Station  network.  Money  Station  represents 
exactly  the  kind  of  potential  and  actual 
competition  that  the  Government  looks  to  as 
a  means  of  making  the  market  for  regional 
ATM  access  more  competitive  in  the 
geographic  areas  where  MAC  is  currently  the 
ubiquitous  network  with  market  power. 
Consequently,  Money  Station  has  reviewed 
the  proposed  Final  Judgment  carefully. 

Money  Station  agrees  with  the  Government 
that  elimination  of  the  tying  arrangement,  if 
effectively  implemented,  will  open  up 
competition  for  ATM  processing  services. 
Money  Station,  however,  has  far  less 
confidence  that  competition  in  ATM 
processing  services  can  overcome  the 
“collective  action  program,”  referred  to  in 
the  Competitive  Impact  Statement,  in  the 
market  for  regional  ATM  access.  [Id.  at 
24720.)  There  are  genuine  economic  costs 
associated  with  joining  more  than  one 
regional  network  [e.g.,  card  issuance  costs, 
signage  costs).  Unless  multiple  banks  act 
simultaneously  to  join  one  or  more 
competing  networks  in  addition  to  the 
ubiquitous  network,  no  benefits  can  accrue  to 
the  individual  bank  that  joins  one  or  more 
such  competing  networks.  In  other  words,  no 
bank  will  incur  the  costs  to  join  network  B 
in  addition  to  the  ubiquitous  network  A 
unless  network  B  provides  sufficient  ATMs 
and  cards  that  the  bank’s  transaction  volume 
flowing  through  network  B  generates  enough 
income  (or  savings)  to  justify  the  costs 
associated  with  joining  network  B.  That 
transaction  volume  depends  on  the  actions  of 
other  banks.  This  “collective  action”  problem 
is  exacerbated  if  the  ubiquitous  network  with 
market  power  is  able  to  establish  any 
disincentives  (whether  technical  or 
economic)  against  joining  other  networks. 

Nevertheless,  Money  Station  recognizes 
that  elimination  of  the  tying  arrangement 
challenged  in  the  complaint  in  this  case,  if 
effectively  implemented,  does  open  up 
competition  for  ATM  processing  services  and 
is  thus  in  the  public  interest.  Money  Station 
further  recognizes  that  elimination  of  the 
tying  arrangement,  again  if  effectively 
implemented,  is  a  necessary  first  step,  even 
if  not  a  totally  sufficient  step,  in  opening  up 
the  market  for  regional  ATM  access  and  so, 
again,  is  in  the  public  interest.  Money  Station 
therefore  supports  the  proposed  Final 
Judgment  as  a  general  matter. 

To  ensure,  however,  the  effectiveness  of 
the  proposed  Final  Judgment,  Money  Station 
recommends  that  several  issues  be  addressed 
before  the  proposed  Final  Judgment  is 
approved. 


First,  the  same  card  that  provides  access  to 
ATMs  also  usually  provides  access  to  POS 
devices,  and  virtually  every  ATM  network, 
including  the  networks  operated  by  EPS  and 
Money  Station,  also  operates  a  POS  network. 
As  Money  Station  reads  the  proposed  Final 
Judgment,  EPS  is  free  in  the  future  to  place 
restrictions  on  members  of  its  MAC  network 
(which  operates  both  a  POS  and  ATM 
network)  with  respect  to  their  right  to  be 
members  in  other  POS  networks  or  even, 
possibly,  on  their  right  to  use  third-party 
processors  for  their  POS  outlets.  Such  POS- 
related  restrictions,  if  imposed,  would  add  to 
the  entry  barriers  in  regional  ATM  access 
already  created  by  the  “collective  action" 
problem.  The  proposed  Final  Judgment 
should  be  clarified  so  that  access  to  the  MAC 
ATM  network  or  to  the  MAC  POS  network 
is  not  denied,  impeded,  or  discriminated 
against  through  pricing  or  other  means  if  a 
financial  institution  elects  to  join  a 
competing  POS  network.* 

Second,  the  proposed  Final  Judgment  uses 
the  phrase  “shall  not  restrict  in  any  manner” 
or  similar  phrases  several  times.  For 
example.  Section  IV(H)  mandates  that 
“Defendant  shall  in  no  manner  restrict  any 
depository  institution  ATM  deployer  from 
enabling  ATMs  to  function  in  multiple  ATM 
networks.”  There  is  no  definition  of  the  verb 
“restrict”  in  the  proposed  Final  Judgment. 

The  proposed  Final  Judgment  clearly  does 
prohibit  directly  exclusionary  contracts  and 
discriminatory  pricing  related  to  ATM 
network  membership.  However,  it  is  not  clear 
that  the  proposed  Final  Judgment  deals 
effectively  with  various  other  disincentives 
that  EPS  may  establish  that  would  further 
discourage  banks  from  incurring  the  already 
significant  costs  and  risks  of  joining  multiple 
networks.  Although  the  proposed  Final 
Judgment  does  prohibit  penalties  imposed  on 
or  direct  legal  obstructions  to  a  bank’s  joining 
a  competitive  network,  it  is  not  clear  that  a 
reward  for  not  joining  to  competitive  network 
is  a  restriction  under  the  proposed  Final 
Judgment.  Given  EPS’s  history  of  practices  to 
preserve  its  monopoly  in  the  regional  ATM 
access,  it  seems  prudent  to  clarify  that  the 
phrase  “shall  not  restrict”  bars  any  practice 
that  creates  disincentives  for  a  bank  to  belong 
to  multiple  networks. 

Third,  Section  IV(G)(2)  of  the  proposed 
Final  Judgment  appears  on  its  face  to  give 
EPS  the  discretion,  with  respect  to 
transactions  between  depository  institutions 
that  are  members  of  an  EPS  network  and 
switched  by  a  third-party  processor,  to 
impose  a  royalty  fee  equal  to  the  price  of 
transactions  switched  (i.e.,  processed)  by  EPS 
itself.  Because  the  third-party  processor  must 
charge  some  fee  to  cover  its  costs  in  this 
situation,  the  combination  of  a  license  fee 
equal  to  EPS’s  fee  (referred  to  in  this 
provision  as  “loyalties  that  shall  not  be 
greater  than  the  price  for  switched 
transactions”)  plus  the  third-party 
processor’s  fee  will  necessarily  exceed  EPS’s 
direct  fee.  Therefore,  this  provision  appeals 
to  give  EPS  a  means  to  continue  to  hamper 


*  Money  Station  believes  that  EPS  enjoys  a 
position  of  dominance  with  respect  to  access  to 
regional  POS  networks  that  is  comparable  to  the 
dominant  position  EPS  has  maintained  in  markets 
for  regional  ATM  network  access. 
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severely  third-party  processors  seeking  to 
dissipate  EPS’s  monopoly  power.  This  may 
well  negate  the  effectiveness  of  the  propos^ 
Final  Judgment’s  intent  to  open  up 
competition  in  the  ATM  processing  sen'ices 
and,  indirectly,  in  regional  ATM  access.  In 
Money  Station’s  view.  Section  1V(GK2) 
should  either  be  revised  or  clarified. 

Fourth,  Money  Station  believes  that 
skeptical  scrutiny  should  be  given  to  the 
provision  in  Section  IV(H)  that  pennits  EPS 
to  “restrict  the  branding  of  access  cards  that 
contain  an  integrated  circuit  computer  chip 
with  a  stored  value  function.’’  This  language 
is  an  exemption  for  what  are  known  as 
"smart  cards’’  from  the  requirement  in 
Section  IV(H)  that  EPS  cannot  bar  ATM  card 
issuers  that  choose  to  be  affriiated  with 
multiple  ATM  networks  from  issuing  cards 
that  display  multiple  ATM  network  logos  or 
from  displaying  multiple  ATM  network  logos 
on  their  ATMs.  Money  Station  believes  that 
this  exemption  could  well  have  a  powerful 
anti-competitive  effect  on  the  development 
and  competitiveness  of  ATM  networks  other 
than  EPS.  This  effect  would  occur  if  EPS  took 
the  position  that  the  exemption  language 
applied  to  access  cards  that  contain  both  a 
normal  “mag  stripe’’  feature — as  do  most 
ATM  cards — as  well  as  a  “smart  card  ’ 
feature.  If  so,  and  if  EPS  inserted  a  “smart 
card’’  feature  on  an  appreciable  number  of 
cards  with  a  traditional  “mag  stripe’’ 
feature,^  the  multi-branding  purpose  of 
Section  rV(H) — ^which  seeks  to  sustain  the 
competitiveness  of  other  ATM  networks — 
would  be  undermined.  In  addition.  Money 
Station  is  concerned  that  as  a  result  of  this 
exemption,  EPS  will  require  that  ATM  or 
POS  machines  that  are  part  of  EPS's  network 
may  not  accept  ATM  or  POS  cards  with  a 
“smart  card”  feature  other  than  that  utilized 
or  approved  by  EPS.  In  this  event,  the  pro- 
competitive  purpose  of  preventing  EPS  from 
barring  co-branding  of  ATM  machines  would 
also  be  undermined.  To  the  best  of  Money 
Station’s  knowledge,  EPS  is  not  a  developer 
of  “smart  card”  technology,  but  simply  a 
customer  of  developers  of  that  technology. 
Money  Station  thus  believes  that  the  theory 
cited  in  support  of  the  exemption — "that 
•  *  •  restrictive  branding  of  electronic 
stored  value  cards  will  encourage  innovation 
and  competition”  in  cormection  with  such 
cards  ^ — ^has  no  applicability  to  EPS. 

Respectfully  submitted, 

A.  Edward  Gough, 

Pn^ident. 

July  11, 1994. 

By  Hand  De’iveiy 
Richard  L.  Rosen,  Esquire, 

Chief,  Communications  and  Finance  Section, 
Antitrust  Division,  V.S.  Department  of 
Justice,  555  4th  Street,  N.W. — Room 
8104,  Washington,  DC  2001. 

Re:  United  States  v.  Electronic  Payment 
Services,  Inc.  Civ.  Na  94-208  (D.Del.). 


^  Money  Station  believes  that  this  is  highly  likely 
because  EPS  is  likely  to  want  its  access  cards  to 
work  at  AT>4  machines  that  lack  an  EPS  trademark, 
but  contain  the  PLUS  or  CIRRUS  trademarks  and 
that  are  conflgured  only  to  accept  cards  with  a  “mag 
stripe.” 

’  59  Fed.  Reg.  24721.  n.  10. 


Dear.  Mr.  Rosen:  I  am  writing  on  behalf  of 
The  New  York  Switch  Corporation  (“NYS”) 
to  comment  on  the  propos^  Stipulation, 

Final  Judgment  (“the  decree”),  and 
Competitive  Irajiact  Statement  in  United 
States  V.  Electronic  Payment  Services,  Inc. 
(“EPS”),  Qv.  No.  94—208,  as  set  out  at  59 
Fed.  Reg.  24711  (May  12, 1994).  NYS 
operates  the  NY^*  ATM/POS  network.  For 
many  years,  NYCE  has  been  foreclosed  from 
competing  against  EPS’  MAC*’  network  in 
Pennsylvania  and  other  states  where  MAC 
has  successfully  established  monopoly  power 
through  the  very  types  of  exclusionary 
practices  which  are  the  subject  of  the  decree. 
By  prohibiting  its  members  from  joining 
NYCE  or  selecting  NYCE  as  their  processor, 
EPS  has  largely  succeeded  in  insulating  itself 
from  competition  from  NYCE,  as  well  as  from 
other  regional  ATM  networks  and  third  party 
processors,  in  Pennsylvania  and  a  number  of 
other  states. 

The  remedial  purpose  of  the  proposed 
decree  is  to  check  EPS’  market  power  by 
facilitating  the  entry  of  competing  regional 
ATM  networks  and  ATM  processors  into 
markets  in  which  EPS  has  heretofore 
exercised  market  power  through  various 
exclusionary  practices.  To  that  end,  the 
decree  would  prohibit  EPS  from  restricting 
its  depository  institution  members  from 
belonging  to  other  networks;  under  the 
decree,  EPS  also  cannot  restrict  any 
depository  institution  from  (i)  “displaying 
multiple  ATM  network  logos  on  its  ATMs”; 
(ii)  “issuing  cards  that  display  multiple  ATM 
network  logos”;  or  (iii)  "enabling  ATMs  to 
function  in  multiple  ATM  network.”  ’  NYS 
applauds  the  Department  of  Justice  for 
bringing  this  action  and  for  achieving  the 
foregoing  remedial  provisions,  which  NYS 
supports. 

What  concerns  NYS  is  the  ambiguity  and 
potential  for  abuse  of  the  exception 
permitting  EPS  to  “restrict  the  branding  of 
access  cards  that  contain  an  integrated 
circuit  computer  chip  with  a  stored  value 
function”*  (referred  to  as  “smart  cards”). 
According  to  the  Competitive  Impact 
Statement,  the  Department  has  concluded 
that  “(pjermitting  EPS  to  restrict  the  multiple 
branding  on  smart  cards  will  not  undercut 
the  impiact  of  the  decree  because  the 
branding  of  ordinary  ATM  cards,  which  are 
not  by  far  more  common,  is  not  restricted.”  * 
In  conjunction  with  this  statement,  the 
Department  dtes  the  contention  of  EPS  “that 
allowing  restrictive  in  services  among  firms 
marketing  such  cards.”  * 

NYS  believes  that  this  provision,  which  is 
an  exception  to  the  general  prohibitory  thrust 
of  the  decree,  creates  a  potential  loophole 
which  EPS  could  interpret  to  perpetuate  its 
exclusionary  practices  with  respect  to  ATM 
cards.  For  this  reason,  while  NYS  generally 
supports  the  decree,  it  nevertheless  urges  the 
Department  to  withhold  its  consent  unless 
the  exception  is  modified  or  clarifred  as 
suggested  below  to  reduce  its  anticompetitive 
potential. 


>  59  Fed.  Reg.  at  24717. 

*  Id.  (emphasis  added). 
’Fed.  Reg.  at  24721,  n.10. 
*Id. 


I.  Tunney  Act  Standards 
As  the  Department  well  knows,  the  Tunney 
Act,  under  which  these  comments  are 
permitted,  is  intended  to  ensure  that  antitrust 
consent  decrees  serve  the  public  Interest.  As 
the  court  in  the  recent  Airline  Tariff 
Publishing  case  pointed  out,  one  of  the  tests 
for  determining  whether  the  entry  of  a 
proposed  consent  judgment  is  in  the  public 
interest  is  whether  the  proposed  decree 
“effectively  opens  the  relevant  markets  to 
competition  and  prevents  the  recurrence  of 
anticompetitive  activity.”  United  States  v. 
Airline  Tariff  Publishing  Co.,  1993-2  Trade 
Gas.  (CCH)  1  70,409  at  71,167  (D.D.C  Nov. 

1, 1993,  quoting  United  States  v.  American 
Del.  and  Del.  Co.,  552  F.  Sup.  131, 153  (D.C. 
1982),  affd  sub.  mom.,  Maryland  v.  United 
Sates,  460  U.S.  1001  (1983).  Using  language 
that  is  applicable  here,  the  court  inquired 
whether  the  proposed  final  judgment  “Using 
language  that  is  applicable  here,  the  court 
inquired  whether  the  proposed  final 
judgment  “prohibit[edJ  both  behavior  that 
the  government  receives  to  be  a  current 
antitrust  violation  and  behavior  that  could 
enable  the  settling  defendants  to  devise 
methods  through  which  to  engage  in  anti 
competitive  behavior.” ^ 

NYS  submits  that  the  ambiguous  language 
of  the  smart-card  exception  (i.e.,  “cards  that 
contain”  the  stored  value  function)  could 
allow  EPS  to  continue  its  exclusionary 
conduct  with  respect  to  ATM  cords  simply 
by  merging  the  ATM  cards  with  smart-card 
functionality.  The  Competitive  Impact 
Statement  does  not  appear  to  recognize  the 
ability  of  EPS  to  take  advantage  of  the  smart- 
card  exception  to  avoid  the  prohibitions  of 
the  decree.  Based  on  its  knowledge  of  the 
impending  market  Impact  of  smart  cards, 

NYS  strongly  believes  that  the  Department 
must  directly  address  the  anticompetitive 
potential  of  this  ambiguous  smart-card 
exception. 

2.  The  Smart  Card  Exception  Undennines  the 
Purposes  of  the  Decree 

EPS  has  established  a  pattern  of  excluding 
compietitors  by  conditioning  its  financial 
institutions’  membership  on  their  agreement 
not  to  belong  to  other  networks  and  not  to 
use  the  brands  of  those  networks  on  their 
cards  and  ATMs.  NYS  is  concerned  that  the 
smart-card  exception  could  be  interpreted 
and  exploited  by  EPS  to  subvert  the  general 
prohibitions  in  the  decree  against  ATM  and 
ATM  card  branding  restrictions.  Through  this 
exception,  EPS  would  be  able  to  convert  its 
ATM  cards  to  dual-function  cards  and  escape 
the  prohibitions  of  the  decree,  to  the 
detriment  of  NYS  competition  generally. 

The  Department’s  acceptance  of  the  smart- 
card  exception  appears  to  rest  on  two 
premises:  one  is  that  stored  value  cards,  with 
their  computer-chip  component,  are  so 
distinct  firom  “ordinary  ATM  cards”  (w^hich 
rely  on  magnetic  stripe  technology)  that  the 
exception  will  not  significantly  affect  the 
member  institutions’  use  of  “ordinary  ATM 
cards”  which  are  the  primary  focus  of  the 
Complaint;  the  other  premise  appears  to  be 
that  the  current  number  of  smart  cards  is  still 


s  Airline  Tariff  Publishing  CO.,  1993-2  Trudo  Cas. 
KT.H)  at  71,  168  (emphasis  added). 
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relatively  low  compared  with  the  numbm*  of 
ordinary  ATM  cards  and  that  any 
anticompetitive  consequences  of  the 
exception  will  therefore  be  negligible.  NYS 
disagrees  with  both  premises. 

It  cannot  be  assumed  that  “ordinary  ATM 
cards”  and  smart  cards  are  and  will  remain 
separate,  stand-alone  devices.  NYS  has 
reason  to  believe  that  the  smart  card  being 
marketed  by  EPS  to  financial  institutions  is 
not,  in  fact,  a  product  separate  from  the 
ordinary  ATM  card  but  is  instead  a  hybrid, 
multi-function  card  that  contains  both  a 
computer  chip  with  stored  value 
functionality  and  a  magnetic  stripe  with  on¬ 
line  debit  functionality.  This  dual 
functionality  in  a  single  card  is  already  being 
tested  and  its  use  is  likely  to  increase 
substantially  in  the  near  future.  Moreover,  as 
several  industry  publications  disclose,  EPS 
intends  to  oHer  a  multi-purpose  smart  card 
which  is  basically  a  combination  ATM/stored 
value  card.  For  example,  one  source  reports 
that: 

Ckinsumers  will  get  a  micro-chip  smart 
card  that  also  has  a  mag-stripe  on  back.  The 
card  will  be  available  for  both  on-line  debit 
and  off-line  prepaid  debit  applications.  When 
consumers  use  the  card  in  an  ATM  or  on-line 
POS  application,  a  terminal  will  read  the 
mag-stripe  and  when  used  in  an  off-line 
prepaid  application,  the  terminal  will  read 
and  deduct  funds  from  the  chip  memory 

Nor  is  it  correct  to  assume  that  the  number 
of  smart  cards  will  remain  relatively  low. 
Although  just  emerging,  smart-card 
applications  are  expected  to  expand  rapidly. 
EPS  apparently  intends  to  market  its  smart 
card  aggressively  to  financial  institutions 
throughout  its  service  area.  While  the 
Department  correctly  observes  that  the 
number  of  smart  cards  is  now  relatively  small 
when  compared  with  ordinary  ATM  cards, 
EPS  has  made  it  clear  that  it  sees  the 
potential  for  significant  growth  in  the  use  of 
its  hybrid  ATM  card  with  a  computer  chip.^ 

The  decree  explicitly  bars  EPS  from 
restricting  its  members’  branding  of  ATM 
cards.  Yet,  the  intention  and  effect  of  the 
smart-card  exception  are  ambiguous.  It  is 
possible  that  EPS  would  be  able  to  prohibit 
all  of  its  member  banks  from  placing  the 
NYCE  brand  or  other  competing  network 
brands®  on  any  card  (including  an  “ordinary 


^Bank  Network  News,  Vol.  11,  No.  7,  Aug.  26, 
1992,  at  7.  See  also  American  Banker,  Feb.  12, 1993, 
at  3  (reporting  that  EPS  stored  value  card  "doubles 
as  an  ATM  c^"). 

^  ABA  Banking  Joumat,  July  1993,  at  68  ("MAC'S 
26  million  card  holders  will  still  use  their  cards  for 
ATM  transactions,  but  those  with  the  smart-card 
version  will  be  able  to  load  monetary  value  onto  the 
cards  at  the  ATMs,  as  well.  EPS  estimates  there  will 
be  20  million  smart -card  users  by  1998.”);  see  also, 
American  Banker,  Feb  12, 1993  (rejjorting  that  EPS 
sees  potential  volume  greater  than  ATM  debit  card 
programs). 

®  Of  course,  the  smart-card  exception  would  also 
permit  EPS  selectively  to  allow  duel  branding  with 
national  network  brands  while  prohibiting  co¬ 
branding  with  NYCE  and  other  regional  network 
competitors.  In  this  manner,  EPS  could  exclude 
NYCE  (one  of  its  strongest  competitors)  from  those 
very  areas  where,  as  the  Competitive  Impact 
Statement  notes,  the  MAC  network  has  a  history  of 
“largely  successful  efforts  to  keep  competitors  out. 

*  *  *"  59  Fed.  Reg.  at  24719. 


ATM  card”)  simply  by  adding  a  computer 
chip  with  stored  value  functionality  to  its 
cards,  a  modifrcation  which  is  neither 
diffrcult  nor  expensive. 

If  the  smart-card  exception  could  be 
interpreted  in  the  manner  just  suggested,  the 
potential  for  exclusion  of  competing 
networks  through  the  exception  is  not  an 
imaginary  concern.  A  recMit  article  in  the 
trade  press  has  reported  that  Delaware 
financial  institutions  accounting  for  over 
90%  of  the  state’s  DDA  base  will  issue  EPS 
smart  cards.®  As  the  Complaint  notes,  the 
MAC  network  already  has  a  monopoly 
position  in  Delaware;  virtually  all  Delaware 
financial  institutions  belong  to  MAC  Given 
MAC’S  dominance,  the  smart-card  exception 
will  offer  MAC  another  vehicle  for  erecting 
a  barrier  to  entry  into  the  state.  If  the 
exception  means  that  EPS  can  tell  its 
financial  institution  members  that  they 
cannot  put  the  NYCE  brand  on  any  MAC- 
branded  cards  because  those  cards  also 
happen  to  contain  an  integrated  computer 
chip  for  stored  value  functionality,  those 
institutions  will  have  to  issue  (at 
considerable  cost)  separate  cards  if  they  wish 
to  offer  access  to  NYCE.  In  those  states  where 
MAC  already  has  a  monopoly,  it  is  difficult 
to  see  what  possible  incentive  the  financial 
institutions  would  have  for  joining  NYCE  at 
all. 

Furthermore,  the  smart-card  exception  is 
ambiguous  not  only  with  respect  to  exclusive 
branding  of  cards  but  also  with  respect  to 
exclusive  branding  of  ATMs.  Under  the 
decree,  EPS  is  barred  from  restricting  its 
members’  multiple  branding  of  ATMs  and 
from  restricting  "any  depository  institution 
ATM  deployer  fr'om  enabling  ATMs  to 
function  in  multiple  ATM  networks.”  NYS  is 
concerned,  however,  about  ambiguity  in  the 
Competitive  Impact  Statement,  where  it  says, 
“EPS  must  permit  MAC  members  to  display 
multiple  network  marks  on  ATMs  and  ATM 
card,  except  for  electronic  stored  value 
cards." It  is  NYS’  understanding  that  EPS’ 
smart  cards  will  be  used  in  its  existing  ATMs 
which  will  be  retrofitted  to  handle  the 
additional  smart-card  functionality.  If  EPS  is 
permitted,  through  an  evasive  interpretation 
of  the  smart-card  exception,  to  refuse 
acceptance  of  smart  cards  bearing  any  brand 
other  than  its  own  at  ATMs  in  its  network 
the  decree’s  objective  of  facilitating 
competitive  access  by  other  networks  to 
customers  in  states  where  EPS  has  ATM 
dominance  will  be  seriously  undermined. 
This  issue  also  requires  clarification. 

The  Smart  Card  Exception  Will  Not 
Encourage  Innovation  and  Competition 

In  the  Competitive  Impact  Statement,  the 
Department  acknowledges  the  frillowing 
justification  for  the  smart-card  exception: 
“allowing  restrictive  branding  of  electronic 
stored  value  cards  will  encourage  inno\'ation 
and  competition  in  services  among  firms 
marketing  such  cards.” ’’  In  NYS’  judgment. 


8  Card  FAX,  May  23, 1994,  at  1. 

59  Fed.  Reg.  2471  (emphasis  added). 

''  59  Fed.  Reg.  at  24721,  n.lO.  It  is  clear  that  the 
Deptartment  concurs  with  this  contention  of  EPS, 
but  this  reason  appears  to  be  offered  as  an 
explanation  for  the  Department’s  lack  of  concern 
about  the  smart -card  loophole. 


this  is  not  correct  and  does  not  justify  the 
smart-card  exception,  even  if  the  exception  is 
meant  to  apply  only  to  stand-alone  smart 
cards;  this  reason  certainly  does  not  justify 
application  of  the  exception  to  a  combined 
ATM/smart  card. 

First,  smart-card  technology  is  not  in  any 
sense  “new”  or  “unique”;  it  has  been 
deployed  widely  in  Europe  and  Japan  for 
several  years  and  is  now  being  used  in 
various  applications  in  this  country  as 
well.'* 

Second,  EPS  is  not  truly  an  “innovator” 
with  respect  to  smart-card  technology — 
rather,  it  is  a  single  customer  of  the 
technology.  The  actual  producers  and 
innovators  of  smart-card  technology  are  data- 
technology  firms  such  as  Schlumberger, 
GemPlus,  Microcard,  IBM  and  AT&T.  To  the 
extent  the  EPS’  application  of  the  technology 
makes  any  contribution  to  technological 
innovation  or  development,  many  other 
entities,  including  individual  banks  and  the 
national  credit  card  networks,  are  also 
actively  engaged  in  the  development  of 
various  payment-systems  applications  of 
smart-card  technology.'® 

Most  importantly,  it  is  difficult  to  see  how 
permitting  EPS  to  restrict  its  member  banks 
from  putting  the  logos  of  NYCE  and  other 
networks  on  their  smart  cards  in  those  states 
where  EPS  has  market  power  will  encourage 
innovation  or  technological  competition. 
While  NYS  recognizes  that,  under  certain 
conditions,  a  restriction  on  co-branding  of  a 
product  may  stimulate  interbrand 
competition  (thereby  stimulating  innovation), 
this  benefit  is  achievable  only  where  the  firm 
imposing  the  restriction  is  in  fact  subject  to 
interbrand  competition.  The  Complaint, 
however,  makes  clear  that  EPS  has  no 
competition  in  at  least  five  states;  in  those 
states,  EPS  has  the  ability  to  lock  financial 
institutions  into  use  of  a  single  smart  card, 
thereby  excluding  any  competition. 

In  sum  NYS  believes  that  the  smart-card 
exception  will  not  promote  innovation  in  the 
development  of  smart-card  technology,  even 
if  the  scope  of  the  exception  is  confined  to 
smart  cards  only.  It  is  certain  that  an 
ambiguous  exception  which  would  permit 
evasion  of  the  decree  would  not  be  not  be 
justified  on  that  basis. 

Conclusion 

The  intent  and  scope  of  the  smart -card 
exception  contained  in  Paragraph  1V.H  of  the 
proposed  decree  are  ambiguous.  The 


Smart  cards  are  used  in  both  "closed  system” 
and  "open  system”  environments.  “Closed 
systems”  include  both  single-vendor  stored  value 
systems  and  systems  designed  for  single-site  use, 
such  as  a  public  transit  system  or  a  university 
campus.  An  "open  system”  refers  to  a  multiple- 
vendor,  multiple-site  system,  similar  to  a  POS 
network  in  which  the  value  stored  on  the  card  can 
be  used  at  a  wide  range  of  participating  vendors. 

"For  example,  NYS  is  aware  that  Chemical  Bank 
has  developed  and  is  pilot -testing  a  card  with  an 
embedded,  integrated  circuit  chip  and  a  co-resident 
magnetic  stripe,  which  allows  holders  to  do  regular 
ATM  transactions  and  to  pay  for  purchases  with 
stored  cash  value.  Chemical  Bank’s  cards  will  be 
used  in  ATMs  equipped  with  smart -card  reader/ 
writer  capability.  Citicorp  is  also  reported  to  be 
testing  a  smart  card.  Bank  Network  News,  Vol.  12, 
No.  16,  January  12, 1994,  at  1. 
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exception  is  susceptible  to  an  interpretation 
by  which  EPS  could  continue  the 
exclusionary  practices  which  the  decree 
seeks  to  redress  simply  by  adding  the  smart- 
card  function  to  its  ATM  cards,  surely  the 
Department  did  not  intend  to  create  such  a 
device  for  evasion  of  the  decree.  NYS 
resp>ectfully  submits  that  the  exception 
should  be  amended  to  clarify  that  the 
exception  applies  only  to  the  banding  of 
stand-alone,  single-function  smart  cards 
(those  with  stored  value  functionality 
provided  by  an  integrated  computer  chip) 
and  not  to  any  type  of  multiple-function  or 
hybrid  ATM  cards  (those  that  use  magnetic 
stripe  technology). 

To  repeat,  NYS  supports  the  general 
thrust  of  the  proposed  decree  and 
greatly  appreciates  the  efforts  of  the 
Department  to  open  the  MAC  network 
to  competition.  Even  so,  the  ambiguity 
of  the  smart-card  exception  and  the 
potential  for  circumvention  of  the 
decree  compel  the  submission  of  these 
comments  and  concerns. 

Very  truly  yours, 

Gary  S.  Roboff, 

President,  The  New  York  Switch  Corporation. 

cc:  Mr.  Richard  Liebeskind,  Assistant  Chief, 
Communications  and  Finance  Section. 

July  11, 1994. 

Mr.  Richard  Liebeskind, 

Assistant  Chief,  Communications  and 

Finance  S^tion,  Antitrust  Division,  U.S. 
Department  of  Justice,  555  Fourth  Street, 
NW.,  Room  8104,  Washington,  DC 
20001. 

United  States  of  America  v.  Electronic 
Payment  Services,  Inc. 

Dear  Mr.  Liebeskind;  The  enclosed 
comments  on  the  proposed  Final  Judgment  in 
the  above-entitled  case  are  submitted 
pursuant  to  15  U.S.C.  §  16(b).  The  comments 
are  being  submitted  on  behalf  of  a  client  that 
has  an  interest  in  this  matter,  but  prefers  to 
remain  anonymous.  The  client  is  deeply 
concerned  that,  were  its  name  or  that  of  its 
counsel  known,  the  submission  of  these 
comments  might  cause  it  to  suffer  retaliation 
from  its  competitors.  Accordingly,  this  letter, 
and  the  enclosed  comments,  are  hereby 
submitted  without  signature  or  any  other 
information  that  might  indicate  their  source. 
Please  submit  the  comments  to  the  Court  and 
publish  the  comments  and  the  Department’s 
response  in  the  Federal  Register,  as  provided 
in  the  Competitive  Impact  Statement  and 
under  the  Tunney  Act. 

In  the  United  States  District  Court  for  the 
District  of  Delaware 

United  States  of  America  Plaintiff,  v. 
Electronic  Payment  Services,  Inc.,  Defendant. 

Comments  on  the  Proposed  Final  Judgment, 
Pursuant  to  IS  U.S.C.  §  16(b) 

The  following  comments  on  the  proposed 
Final  Judgment  in  the  above-captioned  action 
are  hereby  submitted,  pursuant  to  15  U.S.C. 

§  16(b).  The  comments  are  submitted  on 
behalf  of  a  client  that  does  not  wish  its 
identity  to  be  disclosed  because  of  its 


concerns  that  its  competitors  might  retaliate 
against  it  were  its  identity  known. 

Background 

There  has  been  a  steady  shift  in  the  credit 
card  processing  industry  from  processing  of 
card  transactions  by  financial  institutions  to 
processing  by  third  party,  non-fmancial 
institutions.  The  1993  Edition  of  Card 
Industry  Directory:  The  Blue  Book  of  the 
Credit  and  Debit  Card  Industry  of  the  United 
States  (Faulkner  &  Gray)  (hereinafter,  “the 

1993  Card  Industry  Directory”)  reported  that 
the  merchant  processing  business  “has  come 
to  be  dominated  by  firms  not  controlled  by 
banks,  a  trend  that  concerns  some  executives 
in  the  banking  community.”  (See  Exh.  A.) 

The  most  recently  available  figures  show  that 
non-banks  have  moved  to  the  top  of  the 
credit  card  processing  business,  with  3  of  the 
top  10  processors  being  institutions  that  are 
not  afriliated  with  depository  institutions. 

(See  Exh.  B,  the  1994  Edition  of  Card 
Industry  Directory:  The  Blue  Book  of  the 
Credit  and  Debit  Card  Industry  of  the  United 
States  (Faulkner  &  Gray)  (hereinafter,  “the 

1994  Card  Industry  Directory”),  “Top  25 
Merchant  Acquirers”  list,  showing 
NaBANCO  (#1),  Card  Establishment  Services 
(#3)  and  National  Data  Corp.  (#7)  among  the 
top  10  processors,  with  the  top  10  processors 
commanding  more  than  49%  of  the  market.) 

The  same  trend  is  apparent  in  the  point- 
of-sale  (“POS”)  debit  and  ATM  processing 
markets.*  While  those  processing  markets 
have  traditionally  been  dominated  by 
financial  institutions  (with  EPS,  the  owner  of 
MAC,  being  the  largest  of  the  top  5  Electronic 
Funds  Transfer  (“EFT”)  ^  Processors,  by  a 
significant  margin),  in  1993,  2  non-fmancial 
institutions — ^Deluxe  Data  Systems  and 
Electronic  Data  Systems — ^were  included 
among  the  top  5  EFT  Processors.  (See  Exh. 

C,  1994  Edition  of  the  Debit  Card  Directory: 
The  Complete  Guide  for  the  Debit  Card 
Industry  in  the  United  States  (Faulkner  & 
Gray)  (hereinafter,  the  “1994  Debit  Card 
Difectory”)  at  p.22.) 

Like  the  market  for  processing  services,  the 
market  for  ownership  of  ATMs  and  other 

*  Cards  issued  by  depiository  institutions  and 
activated  by  the  holder’s  entry  of  a  personal 
identification  number  (PIN)  can  be  used  in  ATMs 
located  at  financial  institutions  and  in  or  near  retail 
establishments,  as  well  as  in  point-of-sale  (POS) 
debit  terminals  at  merchants.  Whenlhe  card  is  used 
in  an  ATM,  the  cardholder  enters  his  personal 
identification  number.  The  transaction  is  then 
authorized  by  the  financial  institution  that  issued 
the  card,  the  cardholder  receives  the  authorized 
amount  of  cash,  and  the  depository  account  to 
which  the  card  is  tied  is  debited  by  that  amount. 
When  the  card  is  used  in  a  POS  terminal  for  a  debit 
transaction,  the  transaction  likewise  begins  with 
entry  of  the  cardholder’s  PIN  and  an  on-line 
authorization  of  the  transaction  horn  the  card¬ 
issuing  financial  institution.  Once  the  transaction  is 
approved,  the  customer  receives  the  merchandise  or 
services  and,  in  many  cases,  cash  back  from  the 
merchant  (in  rough  analogy  to  paying  for  groceries 
with  a  check  for  more  than  the  amount  of  the 
purchase).  A  hold  is  then  immediately  put  on  the 
customer’s  funds  on  deposit  for  subsequent 
payment  to  the  merchant. 

■  *  EFT  (or  Electronic  Funds  Transfer)  is  the 
movement  of  funds  from  one  source  to  another 
using  electronic  transmission  over 
telecommunications  networks. 


similar  devices  has  expanded  well  beyond 
depository  institutions.  However,  the 
judgment  is  somewhat  ambiguous  as  to  its 
application  to  ATMs  owned  by  entities  other 
than  depository  institutions.  It  should  be 
clarified  to  provide  that  all  ATMs,  and  not 
just  ATMs  owned  by  depository  institutions,  . 
are  included  within  its  scope.  Today,  six 
non-depository  institutions  rank  among  the 
top  300  ATM  owners,  owning  more  than 
3,000  terminals.  (See  Discussion,  infra,  under 
Comment  No.  1.) 

Second,  and  more  significantly,  the 
judgment  fails  to  reach  the  overlapping  and 
interchangeable  POS  debit  market.  (See 
Discussion,  infra,  under  (Zomment  No.  2.) 
According  to  a  survey  published  by  Faulkner 
&  Gray  in  1993,  in  the  next  7  years  significant 
growth  is  expected  in  the  EFT  market,  which 
encompasses  both  ATM  and  POS.  Until  now, 
the  growth  in  EFT  has  primarily  been  fueled 
by  ATM  growth.  While  ATM  growth  is 
expected  to  continue,  it  is  projected  that  the 
most  sizeable  increases  in  the  EFT  market 
will  come  from  debit  POS.  Many  networks 
have  predicted  that  POS  alone  will  grow  by 
more  than  50%  a  year  and,  that  by  the  year 
20(X),  POS  transactions  will  exceed  ATM 
transactions.  (See  Exh.  D,  1994  Debit  Card 
Directory,  Chapter  9,  Section  1.)  If  POS  grows 
at  such  rates,  the  failure  of  the  proposed 
judgment  to  include  debit  POS  could  render 
it  less  and  less  effectual  as  time  progresses" 
and  the  EFT  market  changes. 

Moreover,  it  is  not  apparent  that  the 
Department  of  Justice  conducted  a  thorough 
review  of  the  existing  operating,  technical, 
and  financial  requirements  that  restrict  third 
party  processors’  access  to  the  network,  or 
the  pricing  mechanisms  governing  such 
access,  to  ensure  that  the  order  truly  provides 
third  party  processors  with  meaningfol,  non- 
discriminatory  access  to  the  network.  As 
discussed  in  Comments  3  and  4,  below,  the 
operating,  technical  and  financial 
regulations,  and  the  complex  pricing 
structure  imposed  by  MAC  and  other 
networks,  have  the  potential  to  pose  a  mine 
field,  severely  restraining  third  party  entry  to 
the  processing  market.  Those  regulations  and 
pricing  must  be  examined  carefully  and 
safeguards  need  to  be  put  in  place  to  assure 
future  compliance  with  the  judgment. 

Accordingly,  in  order  for  the  judgment  to 
meet  the  Department’s  goal  of  eliminating 
MAC’S  monopoly  power  in  card  processing 
in  the  affected  region,  the  proposed  Final 
Judgment  must  (1)  extend  to  ATMs  owned  by 
non-depository  institutions;  (2)  encompass 
the  debit  POS  network;  (3)  require  the 
Department  of  Justice  to  review  operating, 
technical,  and  financial  restrictions  placed 
on  third  party  processors  by  the  ATM  and 
debit  networks  and  put  related  safeguards 
into  place  to  ensure  that  the  networks 
provide  meaningful  access  by  third  party 
processors;  and  (4)  require  the  Department  of 
Justice  to  examine  the  pricing  structure  of  the 
networks,  and  put  certain  safeguards  into 
place,  to  be  certain  that  the  costs  assessed  to 
third  party  processors  are  truly  non- 
discriminatory. 

Specifically,  the  following  modifications 
must  be  made  to  the  proposed  Final 
Judgment: 
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Comment  No.  1 

The  Final  Judgment  should  be  clarified  to 
include  ATNte  owned  and  deployed  by  non¬ 
depository  institutions,  as  w€dl  as  those 
owned  and  deployed  by  depository 
institutions. 

Discussion 

Section  II.B  of  the  proposed  Final 
Judgment  defines  “ATM”  as  a  machine 
“typically  owned  and  deployed  by  a 
depository  institution.”  The  first  sentence  of 
section  II.H  defines  depository  institution  as 
“a  bank,  saving  bank,  savings  and  loan 
association,  credit  union  or  other  institution 
authorized  by  federal  or  state  law  to  take 
deposits.”  In  a  second  sentence.  Section  n.H 
of  the  judgment  goes  on  to  state  that,  for 
purposes  of  the  Final  Judgment,  depository 
institution  includes  “any  other  member  of  a 
branded  ATM  network  operated  by 
defendant  that  also  deploys  ATMs  within 
that  network.” 

While  ATMs  have  traditionally  been 
owned  by  depository  institutions,  a  growing 
number  of  non-depository  institutions  are 
entering  the  ATM  market.  For  example,  the 
1993  Cord  Industry  Directoiy  boasted  among 
its  list  of  the  "Top  300  ATM  Owners”  two 
supermarket  chains,  Publix  Super  Markets, 
Inc.  and  Wegmans  Food  and  Pharmacy, 
which,  obviously,  tack  the  demand  deposit 
accounts  necessary  to  constitute  a 
“depository  institution”  within  the  meaning 
of  the  first  sentence  of  section  II.H.  (See  Exh. 
E.,  which  ranks  Publix  as  the  21st  largest 
ATM  owner  in  the  United  States  with  483 
ATMs,  and  Wegmans  as  number  106  with  91 
ATMs.)  The  1994  Debit  Card  Directory 
showed  a  marked  increase  in  the  number  of 
non-depository  institutions  owning  ATMs 
and  the  numbCT  of  ATMs  owned  by  those 
institutions:  the  number  of  non-depository 
institutions  owning  ATMs  increased  from 
two  to  six,  and  the  number  of  ATMs  owned 
by  such  non-depository  instituticms 
increased  from  574  ATMs  (in  1992)  to  3343 
(in  1993).  (See  Exh.  F,  listing  Electronic  Data 
Systems  Inc.  as  number  7,  with  1,200  ATMs; 
Affiliated  Computer  Systems  as  number  10, 
with  950  ATMs;  Publix  as  number  28  with 
497  ATMs;  Flserv  as  number  29,  with  496 
ATMs;  Delchamps  Supermarkets  as  number 
98,  with  100  ATMs;  and  Wegmans  as  number 
100,  with  100  ATMs.) 

In  light  of  the  rapidly  changing  identity  of 
the  ATM  owners,  the  ^ure  to  expressly 
include  in  the  Final  Judgment  ATMs  owned 
and  deployed  by  non-depository  institutions 
creates  a  substantial  potential  loophole  in  the 
judgment.  As  the  judgment  will  remain  in 
effect  for  the  next  10  years,  such  a  possible 
loophole  could  have  an  adverse  efkct  on 
competition.  Unless  the  judgment  is  clarified 
to  include  ATMs  owned  and  deployed  by 
non-depository  institutions,  the  goals  of  the 
judgment — to  open  up  the  ATM  network  and 
ATM  processing  markets  to  competition  by 
prohibiting  MAC  from  discriminating  against 
third  party  processors  in  terms  of  pricing  and 
access — ^will  not  be  effectuated  in  this 
growing  segment  of  the  ATM  market 

Comment  No.  2 

The  Final  Judgment  should  apply  not  only 
to  Us,  which  perform  the  traditional 


functions  of  dispensing  cash,  account 
inquiry,  payment  authmization,  transfer  or 
deposit,  but  also  to  retail  point-of-sale 
(“TOS”)  card  acceptor  machines  that  perform 
debit  transactions,  that  is,  POS  terminals  that 
allow  consumers  to  use  bank  cards  linked  to 
demand  accounts  to  pay  for  services  or 
merchandise  and,  often,  receive  cash  beck 
from  the  merchant,  and  contemporaneously 
debit  the  customer’s  depository  account. 

Discussion 

Cash  (ATM)  and  debit  (POS)  terminals 
provide  the  same  service.  They  are 
sufficiently  interchangeable  that  consumers 
view  them  as  substitutes  for  one  another  and 
utilize  them  for  many  of  the  same 
transactions. 3  (See  United  States  Department 
of  Justice  Horizontal  Merger  Guidelines 
(1992)  at  1 1.1,  Trade  Reg.  Rep.  (CCH) 

1 13,104  at  p.  20,572  (1992).)  MAC  has  a 
significant  presence  in  both  the  ATM  and 
POS  terminal  markets,  as  set  forth  below. 
Accordingly,  all  card  acceptor  machines,  and 
not  merely  ATMs,  should  be  included  within 
the  terms  of  the  Final  Judgment. 

Debit  transactions  at  U.S  merchants 
utilizing  POS  terminals  with  PIN-pads  have 
risen  substantially  over  the  last  few  years. 

The  June  1993  issue  of  The  Nikon  Report 
(Issue  549)  (the  leading  news  and  advisory 
service  for  credit/debit-card  executives) 
reports  that,  in  1992,  debit  card  transactions 
at  U.S.  merchants  with  PIN-pad  POS 
terminals  were  up  30%  from  1991,  sales 
volume  was  up  47%,  and  the  munber  of  POS 
terminals  with  PIN  pads  was  up  77%.  (See 
Exh.  G.) 

As  the  1993  Card  Industry  Directory 
indicates  (at  p.  193),  the  debit  card  is 
positioning  itself  to  “rival  the  credit  card  as 
a  payment  system.” 

“With  MasterCard  and  Visa  busily  wooing 
card  issuers  to  joint  their  respective  Maestro 
and  Interlink  national  on-line  point-of-sale 
programs,  the  debit  card  finally  is  reaching 
a  position  to  be  more  than  an  ATM  access 
device.  Consequently,  debit  card  issuers  have 
shifted  their  attention  away  from  simply 
getting  more  cards  into  account-holders 
hands  and  toward  activating  the  cards 
already  out  there.  The  objective  is  to  position 
debit  as  a  revemie  generator  that  could 
someday  rival  the  credit  card  as  a  payment 
system.”^ 

In  addition  to  its  dominance  in  the  ATM 
market,  MAC  has  a  significant,  and  growing, 
presence  in  the  debit  POS  market.  At  year- 
end  1992,  MAC  operated  the  third  largest 
PIN-based  debit  system  in  the  United  States 
(ranked  by  transaction  volume).  (See  Exh.  G.) 


^  Among  some  industry  specialists,  cards  are 
beginning  to  be  known  simply  as  “access  devices” 
and  the  terminals  that  accept  them,  whether  for  an 
ATM,  debit  or  credit  transaction,  as  acceptors  of 
access  devices. 

'*  The  national  debit  networks  operated  by  VISA 
and  MasterCard  under  the  "Interlink”  and 
“Maestro”  logos,  rMpectively,  differ  from  the 
previously  existing  ^SA  and  MasterCard  debit 
cards.  Interlink  and  Maestro  transactions  must  be 
generated  on  POS  PIN-pad  termirMls  and,  once 
approved,  result  in  an  automatic  hold  on  the 
customer’s,  deposit  account.  Traditional  VISA  and 
MasterCard  debit  transactions  do  not  incorporate 
PIN  security  and  do  not  place  a  hold  on  the 
cardholder's  account. 


In  tiiat  year,  MAC  showed  the  strongest 
growth  of  the  top  5  PIN-based  debit  systems 
(with  the  top  5  systems  switching  84%  of  all 
transactions)  and  oftered  the  largest  terminal 
base.  (See  id.)  * 

MAC’S  position  in  debit  POS  continued  to 
grow  and  strengthen.  According  to  the  1994 
Card  Industry  Directory,  the  four  institutions 
that  own  de^dant  EPS — Banc  One  Corp., 

PNC  Financial  Corp.,  Key  Corp.  a/n/a  Society 
Corp.  and  CoreStates — rank  7A,  13th,  22nd 
and  27th  among  the  “100  Most  Active  Debit 
Card  Bases.”  (See  Exh.  H.)  Moreover,  the 
1994  Debit  Card  Directory  shows  that  EPS  is 
the  second  largest  Electronic  Funds  Transfer 
Network  (ATMs  and  POS  terminals 
combined)  (see  Exh.  I)  and  the  third  largest 
POS  network,  with  MAC  doubling  the 
number  of  its  on-line  terminals  fr^  15,000 
in  1992  to  32,000  in  1993  (see  Exh.  J.  1994 
Debit  Card  Directory  at  pp.  25-26).  Indeed, 
of  the  top  50  EFT  networks  in  1993,  MAC 
was  the  fastest  growing  EFT  Network  in  the 
country,  with  a  78%  increase  in  transactions. 
(See  Exh.  I,  p.  33.) 

To  the  ultimate  consumer,  A'TM  and  POS 
are  interchangeable  because  they  meet  the 
same  needs.  MAC  is  a  major  fector  in  both 
segments  of  the  market.  As  POS  terminals 
increasingly  rival  ATMs  and  credit  cards  as 
payment  mechanisms,  the  interests  of  the 
United  States  in  opening  both  the  network 
and  the  processing  markets  now  dominated 
by  MAC  to  competition  could  be  frustrated 
unless  the  Final  Judgment  is  extended  to 
encompass  POS.  Because  the  Final  Judgment 
is  to  remain  in  effect  for  10  years,  the  feilure 
to  make  that  judgment  applicable  to  pomt-of- 
sale  debit  networks  could  leave  that 
substantial,  fest-growing  segment  of  the 
market  subject  to  the  same  abuses  by  MAC 
that  the  ATM  system  has  been  and  allow 
MAC  to  evade  the  purpose  and  intent  of  the 
order. 

Comment  No.  3 

The  Final  Judgment  should  (a)  provide  for 
a  comprehensive  review  by  the  Department 
of  Justice  of  the  MAC  operating  prcx^dures 
to  determine  that  the  existing  operating 
procedures  and  associated  te^nical  financial 
requirements  do  not  impose  requirements  on 
third  party  processors,  or  give  l^C  control 
over  unnecessary  devices  or  equipment,  that 
could  give  MAC  the  ability  to,  effectively, 
exclude  competitive  processors;  and  (b) 
require  MAC,  in  the  foture,  to  publish  and 
circulate  to  third  party  processors  all 
proposed  changes  in  the  operatii^ 
regulations  at  the  same  time  that  such 
changes  are  circulated  to  intercept 
processors. 

Discussion 

The  goal  of  the  Final  Judgment  is  to  open 
up  the  processing  market  to  competition. 
Section  IV.E  of  the  Final  Judgment  requires 
defendant  EPS  to  permit  thiiti  party 
processors  to  access  the  MAC  network  on  the 
same  terms  as  intercept  processors  so  long  as 
the  third  party  processor  meets  the  technical. 


^Th«  numbers  attributable  to  MAC  in  The  Nikon 
Report  did  not  include  the  ninth  rank  Owl  system, 
which  at  that  time  was  in  the  process  of  reissuing 
all  of  its  cards  to  cany  the  MAC  name.  (See  Exh. 

G.) 
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financial  and  operating  criteria  for  intercept 
processors.  It  also  permits  MAC  to  impose 
such  additional  technical  criteria,  regarding 
information  transmitted  and  the  format  for 
transmission  of  such  information,  as  is 
“reasonably  appropriate  for  third  party  ATM 
processing  for  unaffiliated  multiple  banks.” 

In  the  abstract,  requiring  MAC  to  give  third 
party  processors  access  to  the  MAC  network 
on  the  same  terms  as  intercept  processors  is, 
potentially,  an  adequate  means  to  achieve  the 
United  States’  goal.  However,  the  existing 
technical,  financial  and  operating  rules  and 
procedures  applicable  to  intercept  processors 
should  not  be  endorsed  by  entry  of  a  consent 
decree  unless  and  until  they  have  been 
thoroughly  reviewed  by  persons  with  the 
requisite  expertise. 

^perience  in  numerous  industries  has 
shown  that,  where  a  dominant  service 
provider  controls  access  to  a  network  with 
which  competitors  must  interconnect,  the 
standards  and  protocol  set  for 
interconnection  are  ripe  with  potential  for 
abuse  by  the  dominant  network  owner. 
Probably  the  best  known  example  of  such 
abuse  comes  from  the  conduct  of  AT&T 
during  the  existence  of  the  Bell  system 
monopoly.  For  example,  as  discussed  in 
Litton  Systems,  Inc.  v.  American  Telephone 
&•  Telegraph  Company,  487  F.  Supp.  942 
(S.D.N.Y.  1982),  affd.  700  F.2d  785  (2d  Cir. 
1983),  AT&T  required  all  telephone  systems 
using  non-Westem  Electric/Bell  equipment 
to  purchase  a  protective  coupling  device 
from  AT&T,  and  to  pay  AT&T  to  install  and 
maintain  the  device.  It  was  ultimately 
determined  that  the  device  was  not,  in  fact, 
needed  to  protect  the  AT&T  network  from 
harm,  but  was  designed  for  anticompetitive 
reasons.  See  also  United  States  v.  American 
Tel.  &■  Tel.  Co.,  524  F.  Supp.  1336  (D.D.C. 
1981).  Similar  ffndings  were  made  as  to  the 
technical  requirements  imposed  on 
competitors  such  as  MCI  and  Sprint.  See, 
e.g.,  MCI  Communications  v.  American  Tel. 

&■  Tel.  Co.,  708  F.2d  1081  (7th  Cir.  1983). 

The  ATM  and  debit  card  processing 
businesses  are  rife  with  similar  opportunities 
for  dominant  networks  like  MAC  to 
manipulate  interconnection  requirements 
and  related  ffnancial  and  operating 
procedures  to  exclude  competitors  by 
imposing  on  third  party  processors  operating 
rules  or  technical  and  financial  requirements 
with  little  or  no  legitimate  business 
purpose — ^rules  and  procedures  designed  to 
raise  the  costs  to  third  party  processors  and 
thereby  frustrate  competition.  For  example, 
one  of  the  “hottest”  technical  developments 
in  the  field  relates  to  the  method  of 
encryption  (or  coding)  of  transactions  to 
ensure  their  security  as  the  cardholder’s  . 
request  is  transmitted  from  the  terminal  to 
the  network  to  the  card  issuing  institution, 
and  the  authorization  and  transaction 
instructions  are  transmitted  through  the 
network,  back  to  the  terminal.  Currently, 
MAC  and  others  operate  on  a  "master  key” 
system,  under  which  all  transactions  from 
the  terminal  are  given  the  same  code.  Many 
networks  have  indicated  that  they  intend  to 
change  to  a  “DUKPT”  system,  where  every 
transaction  will  be  given  a  unique  key.  Many 
processors,  however,  are  not  presently 
equipped  to  operate  on  a  DUKPT  system,  and 


they  will  require  very  substantial  lead  time 
(and  need  to  invest  substantial  funds)  to 
modify  or  replace  existing  equipment.  (For 
example,  in  the  credit  card  processing 
industry,  the  lead  time  for  implementing 
changes  reflecting  technological  advances 
often  ranges  from  3  to  5  years.) 

Security  of  customer  transactions  is  clearly 
a  legitimate  concern  of  the  networks. 

However,  before  DUKPT  or  other  technical 
advances  are  implemented,  the  Department 
of  Justice  should  have  mechanisms  in  place 
to  ensure  the  changes  meet  legitimate  needs 
and  that  they  are  implemented  in  a  pro- 
competitive  manner.  Particularly  in  a 
business  undergoing  rapid  technological 
change,  a  mechanism  is  needed  both  to 
insure  that  the  rules  and  regulations  of  the 
monopoly  provider  are  not  designed  to 
inhibit  competition  by  other  providers  using 
existing  technology  and,  at  the  same  time, 
insure  that  the  MAC  network  be  open  to 
competitors  using  new  and  technologically 
superior  equipment.®  Accordingly,  before  the 
Department  of  Justice  recommends  that  the 
current  rules  governing  intercept  processors 
be  applied  to  third  party  processors,  it  should 
review  MAC'S  technical,  financial,  and 
operating  rules  and  determine  that  those 
standards  do  not  have  a  negative  impact  on 
competition. 

To  ensure  compliance  by  MAC  with  its 
obligation  under  the  judgment  to  impose  on 
third  party,  unaffiliated,  multiple  bank 
processors  only  such  additional  technical 
criteria  as  is  “reasonably  appropriate,”  and  to 
be  sure  that  all  subsequent  modifications  and 
additions  to  regulations  and  operating 
procedures  made  to  keep  pace  with  changing 
technology  are  necessary  and  do  not 
discriminate  against  third  party  processors, 
the  decree  should  require  MAC  to  publish 
and  circulate  to  third  party  processors  for 
comment  such  modifications  before  their 
enactment.  At  a  minimum,  MAC  should  be 
required  to  make  those  rules  and  procedures 
available  to  third  party  processors  at  the 
same  time  that  they  are  available  to  intercept 
processors.  Providing  third  party  processors 
with  the  right  to  review  and  comment  on 
proposed  technical  requirements  could  give 
third  party  processors  the  opportunity  to 
recommend  less  costly  but  equally  secure 
measures  (if  such  measures  are  available  and 
adequate)  and,  in  any  event,  would  ensure 
that  third  party  processors  are  informed  of 
technical  changes  in  a  timely  fashion  so  that 
they  can  comply  with  such  changes.  These 
proposed  modifications  to  the  proposed  Final 
Judgment  will  promote  industry  self¬ 
regulation  and  assure  that  third  party 
processors  are  not  frozen-out  by  unnecessary 
technical,  financial  or  operational 
requirements,  or  changes  made  to  those 
requirements  on  short  notice. 


®  Technical  requirements  are  not  the  only  area 
where  card  processors  have  already  experienced 
abuse  by  dominant  providers.  For  example,  ATM 
and  debit  networks  have  been  known  to  impose 
upon  third  party  processors  unwarranted  and 
unjustified  delays  in  transferring  money  to  third 
party  processor  funding  accounts.  They  have  also 
required  processors  to  send  significant  numbers  of 
their  employees  to  network  training  sessions  and 
charged  prohibitive  per  employee  fees,  where 
training  of  a  small  number  of  supervisory 
employees  would  suffice. 


Comment  No.  4 

The  present  pricing  structure  for  access  by 
third  party  processors  to  the  network  should 
be  evaluated  and  modified  to  require  MAC 
(a)  periodically  to  publish  its  pricing 
schedules:  (b)  to  unbundle  its  switch  fee  to 
third  party  processors;  and  (c)  to  eliminate 
the  requirement  that  third  party  processors 
be  sponsored  by  a  MAC  member. 

Discussion 

Section  IV.G  prohibits  MAC  from 
discriminating  in  the  pricing  of  branded 
ATM  network  access  to  the  MAC  network  on 
the  basis  of  a  customer’s  choice  of  ATM 
processor.  Specifically,  section  G.l  of  the 
Final  Judgment  mandates  that  third  party 
processors  receive  the  same  volume 
discounts  as  intercept  processors.  Section  G.2 
provides  that  royalties  chaiged  to  third  party 
processors  to  switch  transactions  between 
member  depository  institutions  not  be  greater 
than  the  price  charged  by  MAC  to  switch 
such  transactions.  Section  G.3  requires  MAC 
to  provide  branded  ATM  service  pursuant  to 
a  nondiscriminatory  price  schedule.  While 
these  three  limitations  are  helpful  in  fixing 
a  pricing  structure  that  reduces  barriers  to 
entry  by  third  party  processors,  the  proposed 
Final  Judgment  does  not  go  far  enough  in  that 
regard.  The  Department  of  Justice  apparently 
has  not  examined  the  pricing  mechanisms  by 
which  third  party  processors  are  constrained 
and  has  not  taken  sufficient  measures  to 
assure  that  existing  discriminatory  pricing 
practices  have  been  eliminated. 

In  the  case  of  ATM  transactions,  a  third 
party  processor  is  ordinarily  assessed  a  per 
transaction  driving  (or  switch)  fee,  a  one  time 
network  (or  membership)  fee  and,  where  the 
processor  is  a  not  a  financial  institution,  it 
must  be  sponsored  by  a  member  financial 
institution  and  pay  that  institution  a 
sponsorship  fee  (which  could  be  a  one  time 
or  a  per  transaction  fee).  Similarly,  in  the 
case  of  debit  POS  transactions,  a  third  party 
processor  pays  a  switch  fee,  a  network  (or 
membership  fee,  and  a  sponsorship  fee. 

To  be  certain  that  the  order  achieves  its 
goal  of  eliminating  discriminatory  pricing 
and  opening  up  the  processing  market  to 
competitors  of  MAC,  the  judgment  should: 

A.  Mandate  regular  publication  of  MAG’s 
prices,  including  volume  discounts,  so  as  not 
to  discriminate  against  smaller  competitors. 

This  is  a  simple,  inexpensive  means  of 
policing  MAG’s  obligation  to  offer  non¬ 
discriminatory  prices  pursuant  to  a  non¬ 
discriminatory  pricing  schedule. 

B.  Require  MAC  to  unbundle  its  switch  fee. 

Currently,  branded  ATM  networks  charge 

third  party  processors  a  “switch  fee”  for  each 
transaction  utilizing  the  network.  That  per 
transaction  fee  is  a  bundled  rate,  comprised 
of  a  charge  to  the  third  party  processor  for 
the  costs  to  the  network  of  electronically 
transferring  the  transaction  information  and 
a  fee  that  is  reimbursed  to  the  card  issuer. 
The  bundled  rate  has  the  effect  of  causing 
third  party  processors  to  bear  a 
disproportionate  share  of  the  issuer's  costs. 

Charging  a  unitary  fee  for  bundled  services 
is  a  classic  form  of  anticompetitive  abuse  by 
a  monopolist.  Causing  MAC  to  unbundle  its 
switch  fee  will  foster  competition  by 
allowing  MAG’s  competitors  to  decide  which 
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services  they  desire  to  purchase  and 
requiring  them  to  pay  only  for  those  services 
actually  used. 

C.  Eliminate  the  requirement  that,  in 
addition  to  paying  an  “acquirer”  membership 
fee,  third  party  processors  be  sponsored  by  a 
member  Hnancial  institution. 

In  addition  to  the  per  transaction  switch 
fee,  MAC  charges  third  party  processors  a 
membership  fee.  MAC,  however,  prohibits 
non-depository,  third  party  processors  from 
becoming  full-fledged  members  of  MAC. 
Instead,  under  the  guise  of  maintaining  the 
integrity  of  the  MAC  network,  MAC  requires 
that  every  third  party  processor  be  sponsored 
by  a  MAC  member;  each  sponsoring  MAC 
member,  in  turn,  requires  the  third  party 
processor  to  pay  a  substantial  sponsorship 
fee.  Those  requirements,  by  definition, 
discriminate  against  non-depository 
institutions  that  act  as  third  party  processors 
and  deter  competition  in  the  processing 
market,  without  serving  any  legitimate 
business  need. 

Conclusion 

In  light  of  tfie  10-year  life  of  the  consent 
decree,  it  is  critical  that  the  Department  of 
Justice  close  the  loopholes  described  above 
before  the  court  endorses  the  judgment  so 
that  the  judgment  will  keep  pace  with  the 
changing  nature  of  the  industry,  and  its  rapid 
technological  advances  and  thus,  remain 
effective  into  the  next  century. 

To: 

Richard  Liebeskind,  Esq., 

Assistant  Chief,  Communications  and 
Finance  Section,  Antitrust  Division,  U.S. 
Department  of  Justice,  555  Fourth  Street,  NW., 
room  8104,  Washington,  DC  20001. 

Exhibit  A 

Card  Industry  Directory:  The  Blue  Book  of  the 
Credit  and  Debit  Card  Industry  in  the  United 
States  (Faulkner  Gr  Gray)  pp.  23-24,  1993 
Edition 

the  resources  needed  to  promote  use  of  their 
cards.  Old-line  retailers  are  particularly  hard- 
pressed,  and  those  programs  have  born  the 
brunt  of  market  retrenchment.  New 
competitors  such  as  specialty  stores  typically 
secure  the  services  of  third-party  private- 
label  card  issuers  instead  of  managing  their 
own  store-card  programs,  so  that  segment  of 
the  market  is  gaining  on  single-store  cards. 

Major  issuers  of  Visa  and  MasterCard  are 
as  likely  to  fill  the  role  of  third-party  issuer 
as  any  other  entity,  and  some  of  them  are 
scoring  remarkable  successes.  One  standout 
program  is  the  Select  card  issued  by  First  of 
America  Bank  in  partnership  with  home- 
improvement  retailers  such  as  furniture 
stores,  carpet  firms,  and  home  centers.  Those 
merchants  sell  the  type  of  big-ticket  items 
that  are  most  likely  to  need  revolving  credit, 
so  the  profit  potential  is  significant  for  the 
issuing  bank.  The  merchants  pay  a  flat 
monthly  charge  for  acceptance,  so  they  save 
money  on  their  discount  rates.  And 
cardholders  get  a  lower  APR  than  most  Visa 
and  MasterCard  cards  command. 

Bankruptcy  filings  continued  to  take  a  toll 
on  private-label  cards,  both  proprietary 
plastic  and  third-party  cards.  Zale  Corp.’s 
bankruptcy  filing  and  liquidation  in  1992 


eliminated  a  major  portion  of  the  private- 
label  portfolio  at  NationsBank,  which  also 
ranks  as  the  10th  largest  bank  card  issuer. 

BANKS’  DIMINISHED  MERCHANT  BOLE 

In  the  merchant  processing  business, 
consolidation  is  accelerating,  with  the  five 
largest  processors  commanding  more  than 
60%  of  the  market.  This  part  of  the  credit- 
card  distribution  system  has  come  to  be 
dominated  by  firms  not  controlled  by  banks, 
a  trend  that  concerns  some  executives  in  the 
banking  conamunity.  The  trend  is  continuing, 
with  Citicorp  leaving  the  merchant  arena  in 
mid-1992.  It  sold  Citicorp  Establishment 
Services  to  venture  capitalists  who  also  own 
the  industry’s  largest  independent  sales 
organization. 

But  the  trend  has  an  up-side  for  some 
issuers.  The  growth  of  third-party  processors 
has  helped  smaller  card  issuers  maintain  a 
niche  in  the  market,  analysts  point  out. 

Those  issuers  have  been  relieved  of  the  need 
to  maintain  in-house  processing  services 
while  still  enjoying  the  efficiencies  of  scale 
those  processors  bring.  The  biggest  third- 
party  processors  also  are  the  most  frequently 
cited  merchant  and  cardholder  processors 
used  by  the  top  250  card  issuers:  FDR  rates 
85  mentions  in  Chapter  4,  and  Total  System 
is  cited  60  times. 

Sheer  size  enables  the  largest  issuers  to 
process  in-house,  and  efficiencies  of  scale  are 
getting  better  for  many  of  them.  Three  major 
bank  mergers  affected  the  10  largest  bank 
card  issuers  since  the  directory’s  third 
edition  was  published.  Manufacturers 
Hanover  Trust,  the  10th  largest  a  year  ago, 
was  merged  into  Chemical  Bank  to  form  the 
eighth  largest  issuer.  NCNB  and  C&S/Sovran 
combined  to  form  NationsBank.  And 
BankAmerica  maintained  its  position  as  the 
fourth  largest  card  issuer  on  the  strength  of 
its  April  1992  merger  with  Security  Pacific 
Bank. 

Mergers  will  keep  the  consolidation  trend 
going.  Comerica  Bank  already  has  merged 
with  Manufacturers  National  Corp.,  and  card 
operations  were  consolidated  in  August 
1992.  Security  Bank  &  Trust  merged  with 
First  of  America  in  April  1992,  with  merger 
of  the  respective  credit  card  operations 
expected  by  mid-October.  On  May  2, 1992, 
Merchants  National  Corp.  merged  with 
National  City  Corp.,  adopting  the  name 
National  City  Indiana  in  October. 

The  portfolio  sale  which  drove 
consolidation  in  recent  years  became  a  non¬ 
factor  after  mid-year  1991.  Whether  they 
return  to  their  old  prominence  might  depend 
on  the  overall  health  of  the  banking  industry. 
A  survey  of  banking  executives  conducted  in 

1991  found  23%  of  those  with  total  assets  of 
$5  billion  or  more  expected  to  sell  their  card 
portfolios  by  the  end  of  the  decade  because 
of  a  need  to  raise  capital.  If  capital  conditions 
become  more  favorable,  either  through 
market  forces  or  regulatory  changes,  many  of 
those  banks  could  decide  to  retain  their 
portfolios. 

AFFINITY  CARDS  ON  THE  WANE 

A  credit  card  trend  that  may  have  run  its 
course  is  the  affinity  card.  Affinity  programs 
reported  by  the  250  largest  card  issuers  in  the 

1992  survey  totaled  2,654,  a  moderate 


improvement  from  the  previous  year’s  2,404. 
But  if  the  marketing  efforts  of  a  single  issuer 
MBNA  America,  are  factored  out,  a  net  loss 
occurred.  MBNA  lead  the  industry  with 
1,530  affinity  programs,  but  a  score  of  issuers 
report  fewer  affinity  programs  now  than  a 
year  ago. 

All  but  two  of  the  250  credit  card  issuers 
in  Chapter  4  are  Visa/MasterCard  issues,  and 
the  dominance  of  Visa  plastic  continues  to 
grow.  In  the  directory’s  first  edition,  54.5% 
of  those  issuer’s  card  were  Visa.  The 
following  year  the  ration  jumped  to  57.1%., 
then  57.5%.  In  this  latest  survey,  the  V’isa 
share  has  climbed  to  58.4%. 

One  other  trend  not  readily  apparent  in  the 
pages  that  follow  is  the  decline  in  the  average 
number  of  cards  per  credit-card  account. 

When  the  first  edition  of  the  directory  was 
published  three  years  ago,  the  top  250  issuers 
averaged  1.5  cards  per  account.  The  ratio  has 
steadily  declined  in  the  intervening  years 
and  know  stands  at  1.44  cards  per  account. 
That  tent  is  more  likely  a  reflection  of  the 
social  trend  toward  more  single-person 
households  and  greater  numbers  of  women  in 
the  labor  force  than  any  concerted  effort  by 
card  issuers  to  issue  fewer  cards  per  account. 

Likewise,  the  outlook  for  credit  and  debit 
profitability  will  probably  be  dictated  by 
economic  circumstances  beyond  the 
industry’s  control.  But  industry  competition 
will  also  play  a  major  role,  and  the  chapters 
in  this  directory  give  the  most  complete 
presentation,  segment  by  segment,  of  who  the 
major  competitors  are  and  how  they  compare 
to  the  rest  of  the  industry. 

Exhibit  B 

Card  Industry  Directory:  The  Blue  Book  of  the 
Credit  and  Debit  Card  Industry  in  the  United 
States  (Faulkner  &  Gray)  pp.  363-367,  1 994 
Edition 

Chapter  8 

The  25  Largest  Merchant  Acquirers 

Consolidation  is  occurring  in  every 
segment  of  the  bank  card  business,  but  no 
where  is  the  pace  faster  than  in  the  merchant 
acquiring  business.  The  25  largest  merchant 
acquirers  presented  in  last  year’s  edition  of 
the  Card  Industry  Directory  accounted  for 
48.75%  of  the  Visa/MasterCard  volume  going 
through  merchants;  this  year’s  roster  held  the 
merchant  contracts  that  accounted  for  64%  of 
1992’s  billings.  Concentration  was  especially 
pronounced  at  the  top  end  of  the  market, 
with  the  10  largest  merchant  acquirers 
representing  $148.6  billion  in  bank  card 
billings— 49%  of  1992’s  market,  up  from 
33.7%  in  1991. 

The  number  of  merchant  locations  seived 
by  the  leading  acquirers  did  not  change 
appreciably  between  January  1, 1992,  and 
January  1, 1993.  The  aggregate  total  of  1.6 
million  was  only  a  3  percent  improvement, 
or  47,248  locations.  But  as  the  bank  card 
industry  expands  the  utility  of  Visa  and 
MasterCard  cards  to  include  health  care 
providers,  grocers,  movie  theaters,  and 
restaurants,  the  composite  profile  of  the  bank 
card  merchant  is  changing.  Still,  the  average 
value  of  credit  card  transactions  in  1992  was 
virtually  unchanged  from  1991  at  $65.48,  the 
industry’s  leading  merchant  acquirers  report. 
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The  most  remarkable  growth  on  an 
individual-acquirer  basis  occurred  at 
National  Banrard  Cotp.,  which  jumped  into 
the  Na  1  position  on  the  strength  of  36% 
dollar-volume  growth.  Most  of  NaBANCX)’s 
$10.5  lullion  dollar  gain  was  the  result  of  the 
acquisition  of  CFC  Financial  Services’ 
merchant  portfolio.  Other  big  gainers  in  1992 
were  NationsBank,  which  moved  from  eighth 
to  fifth  on  the  list;  First  USA  Merchant 
Services,  breaking  into  the  top  10  for  the  first 
time  as  the  sixth  largest  acquirer;  and  First 
Premier  Bank,  the  fonner  First  Interstate  of 
South  Dakota.  First  Premier  entered  the 
merchant  acquiring  business  in  1989  and 
vaulted  from  the  No.  13  position  in  1991  to 
become  the  tenth  largest  acquirer. 

Two  bonks  are  new  to  the  top  25  this  year: 
National  Bank  of  Detroit  and  Mercantile 
Bank.  Dropping  out  of  the  industry's  upper 
echelon  are  CTC  Financial  and  MBNA 
America.  - 

Information  in  this  chapter  was  compiled 
through  direct  contact  with  executives  at  the 
acquiring  organizations.  In  situations  where 
the  information  was  unavailable,  estimates 
were  made  on  the  basis  of  consultation  with 
industry  experts. 

(Pages  irreproducible.  Pages  are  pp.  364-367 
of  Card  Industry  Directory:  The  Blue  Book  of 
the  Credit  and  Debit  Card  Industry  in  the 
United  States  (Faulkner  &  Gray).  Copies  are 
on  file  with  the  United  States  District  Court 
for  the  District  of  Delaware  and  the  Antitrust 
Division  of  the  United  States  Department  of 
Justice.] 

Exhibit  C 

Debit  Card  Directory:  The  Complete  Guide  for 
the  Debit  Card  Industry  in  the  United  States 
(Faulkner  &  Cray)  p.  22, 1994  Edition 


The  Top  5  EFT  Processors 


Monthiy  trans¬ 
actions 

Electronic  Payment  Systems 

Deluxe  Data  Systems . 

MicKvest  Paymer^  Systems 
BankAmerica  . . . 

89,500,000 

*58,000,000 

*55,500,000 

46,000,000 

42,000,000 

Electronic  Data  Systems  . 

Source:  National  Automated  Clearinghouse 
Association.  Federal  Reserve  Board. 


Exhibit  D 

Debit  Card  Directory:  The  Complete  Guide  for 
the  Debit  Card  Industry  in  the  United  States 
(Faulkner  S'  Gray)  pp.  187-191,  1994  Edition 

The  first  eight  chapters  in  this  book 
describe  the  debit  business  as  it  is.  What 
about  the  future?  What  shape  will  the 
industry  take  in  the  years  leading  up  to  the 
turn  of  the  century?  To  answer  these 
questions,  we  reprint  here  a  major  study 
published  in  1993  by  Faulkn«r  &  Gray. 

The  study,  “Debit  Card  2000,”  surveyed 
the  45  largest  d^it  card  issuers  and  the  top 
35  networks  to  find  out  what  kind  of  growth 
to  expect,  what  new  services  and 
enhancements  will  arrive,  and  what 
developments  to  look  for  in  national  POS  by 
2000 — just  six  years  away. 

Some  of  the  results  are  surprising, 
particularly  if  you’ve  always  viewed  debit 


cards  as  a  customer  service  rather  than  a 
profit  center.  That’s  now  how  issuers  and 
networks  in  the  near  ftitme  will  look  at  the 
product  By  2000,  they  say,  there  cold  be  as 
many  as  1  million  POS  terminals  installed. 
Visa  and  MasterCard,  meanwhile,  predict 
there’ll  be  100  million  oft-line  debit  cards  in 
force  in  six  years,  well  beyond  today’s  15 
million. 

If  your  plans  depend  on  solid  forecasts  for 
the  foreseeable  ftitore,  the  following  pages 
should  make  useful  reading. 


Table  2.— Issuers  Annual  Pro¬ 
jected  Debit  Card  Growth  Be¬ 
tween  1993-2000 


Percent 

Issuers  expecting: 

1%  to  3%  annual  card  growth  .. 

55 

4%  to  7%  annual  card  growth  „ 

20 

8%  to  12%  annual  card  growth 

5 

13%  to  20%  annual  card 

growth  . . . . 

20 

Note:  Projections  exclude  growth  from 
mergers  or  acquisitions. 

Source:  Bank  Network  News. 


Table  3.— Debit  Caro  Growth 
Between  1982-1993 


Year 

Cards  (mil¬ 
lions) 

Growth 

(percent) 

1993  . . 

209.1 

2.1 

1992  _ _ 

204.7 

22 

1991  . 

200.3 

4.6 

1990  . . 

191.4 

4.0 

1989  . 

183.9 

7.6 

1988  . . 

170.9 

12.4 

1987  _ _ 

152.0 

8.6 

1986  . 

140.0 

7.7 

1985  . 

i3ao 

30.0 

1984  . . 

100.0 

34.0 

1983  . . 

74.6 

24.3 

1982  . . 

60.0 

NA 

Source:  Bank  Network  News. 


Table  4.— Checking  Account 
Saturation:  1993 


Percent 

Accounts  with  Cards  today: 

Less  than  50% . 

11 

Between  50%  and  60%  . 

14 

Between  60%  and  70%  . 

25 

Between  70%  and  80%  . 

21 

Between  80%  arxl  90%  . 

11 

Over  90% . . . j 

1  18 

Source:  Bank  Netwoik  News. 


Table  5.— Accounts  With  Cards  in 
2000 


1 

i 

Percent 

Less  than  50%  . . . . 

0 

Between  50%  and  60% . . .  | 

0 

Between  60%  and  70% . . 

17 

Between  70%  and  80% . 1 

1  9 

Table  5.— Accounts  With  Cards  in 

2000— Continued 


Percent 

Between  80%  and  90% . 

i  22 

Between  90%  and  99% _ 

i  39 

100% . . . . 

_ 

Source:  Bartk  Network  News. 


Table  6.— Current  Activation 
Rates 


Percent 

Less  than  50% . . 

14 

Between  50%  and  60% _  _ 

36 

Between  60%  and  70% _ 

25 

Between  70%  and  80% _ 

7 

Between  80%  and  90% _ 

4 

Over  90%  _ _ _ _ _ _ 

14 

Note:  Active  is  defined  as  using  a  card  once 
a  month. 

Source:  Bank  Network  News. 


Table  7.— Projected  Activation 
Rates  in  2000 


Percent 

1  ftss  than  .50% . 

1  ^ 

Between  50%  and  60% . j 

22 

Between  60%  and  70% . | 

1  35 

Between  70%  and  80% _ | 

1  13 

Between  80%  and  90%  _ ! 

I  13 

Over  90% .  . . 1 

17 

Note:  Active  is  defined  as  using  a  card  orx:e 
a  month. 

Source:  Bank  Network  News. 


Table  8.— Network  ATM 
Deployment  Projections 


Percent 

Networks  expecting: 

Less  than  1%  annual  growth  .... 

13 

1%  to  3%  annual  growth  . 

19 

4%  to  7%  annual  growth  . 

39 

8%  to  12%  annual  growth  . 

3 

13%  to  15%  anruial  growth  . 

13 

Over  15%  annual  growth . 

13 

Note:  Projections  exclude  growth  due  to 
mergers  or  acquisitions. 

Source:  Bank  Network  News. 


Table  9.— Issuer  ATM  Deployment 
Projections 


Percent 

Issuers  expecting: 

Less  than  1%  annual  growth  .... 

14 

1%  to  3%  annual  growth  . 

36 

4%  to  7%  anrujal  growth  . 

18 

8%  to  12%  anrKial  growth  . 

18 

13%  to  15%  annual  growth  _ 

9 

More  than  15%  armual  growth  . 

5 

Note:  Projections  exclude  growth  due  to 
mergers  or  acquisitiorts. 

Source:  Bank  Network  News. 


Federal  Register  /  Vol.  59,  No.  167  /  Tuesday,  August  30,  1994  /%Notices 


44773 


Table  10.— ATM  Growth  1982- 
1993 


Year 

ATMs 

Growth 

(percent) 

1  X  WMTmmmmil 

94,822 

8.6 

i  'sWPPVPIiPVIVM 

87,330 

4.5 

1 1!:'  llllillllMHMi 

83.545 

4.2 

1990  . 

80,156 

6.0 

1989  . 

75,632 

4.3 

1988  . 

72,492 

6.6 

1987  . 

68,000 

6.3 

1986  . 

64,000 

6.7 

1985  . 

60,000 

9.0 

1984  . 

55,000 

37.5 

1983  . 

40,000 

21.2 

1982  . 

33,000 

NA 

Source:  Bank  Network  News. 


Table  11.— Network  Transaction 
Growth  Projections 


Percent 

Networks  expecting  annual 

growth: 

Between  1%  and  5% . 

20 

Between  6%  and  10%  . 

15 

Between  10%  and  15%  . 

10 

Between  15%  and  20%  . 

15 

Between  20%  and  30%  . 

20 

Between  30%  and  40%  . 

5 

Between  40%  and  50%  . 

15 

Note:  Projections  exclude  growth  due  to 
mergers  and  acquisitions. 

Source:  Bank  Network  News. 


Table  12.— Issuer  Transaction 
Growth  Projections 


Percent 

Issuers  expecting  annual  growth: 
Less  than  5% . 

0 

Between  6%  and  10%  . 

21 

Between  10%  and  15%  . 

26 

Between  15%  and  20%  . 

16 

Between  20%  and  30%  . 

21 

More  than  30%  . 

16 

Note:  Projections  exclude  growth  due  to 
mergers  and  acquisitions. 

Source:  Bank  Network  News. 


Table  13.— Transaction  Growth 
1982-1992 
[Transactions  in  millions] 


Year 

Monthly  vol¬ 
ume 

Percent 

growth 

1993  . 

677.9 

7.9 

1992  . 

628.1 

13.5 

1991  . 

553.5 

11.8 

1990  . 

495.2 

13.2 

1989  . 

437.4 

14.1 

1988  . 

383.1 

12.5 

Table  13.— Transaction  Growth 
1 982-1 992 — Continued 
[Transactions  in  millions] 


Year 

Monthly  vol¬ 
ume 

Percent 

growth 

1987  . 

340.3 

12.0 

1986  . 

304.0 

2.2 

1985  . 

297.2 

13.9 

1984  . 

261.0 

30.5 

1983  . 1 

200.0 

19.8 

1982  . 

167.0 

NA 

Source:  Bank  Network  News. 


Ballinger,  senior  vice  president,  expects  over 
80%  will  have  one  by  2000.  “We’ll  never  hit 
100%,  but  I  would  like,  in  theory,  to  have  a 
card  in  very  customer’s  hands,  “Ballinger 
says. 

Issuers  also  expect  the  percentage  of 
consumers  with  a  debit  card  who  use  their 
card  at  least  once  a  month  to  grow  in  the  next 
seven  years.  While  only  about  25%  of  the 
issuers  say  their  activation  rates  currently 
average  more  than  70%,  43%  expect  that 
their  rates  will  exceed  70%  by  2000.  (See 
tables  6  and  7.) 

“The  activation  rate  continues  to  creep  up, 
especially  as  younger  users  replace  older 
customers,”  says  Patricia  Bauer,  senior  vice 
president  of  Minneapolis-based  First  Bank 
Systems.  U.S.  Bancorp’s  Kresge  notes  that 
POS  is  also  pushing  up  activation  rates  with 
his  customers  as  some  who  had  no  use  for 
their  debit  cards  at  ATMs  find  they  like  using 
them  at  the  point  of  sale. 

Like  debit  cards,  new  ATM  deployment  is 
expected  to  enjoy  only  modest  growth.  About 
32%  of  the  networks  and  50%  of  the  issuers 
expect  the  number  of  their  ATMs  to  grow  by 
less  than  3%  annually,  while  only  13%  of  the 
networks  and  5%  of  the  card  issuers  expect 
this  growth  to  exceed  15%  annually.  (See 
tables  8  and  9.) 

A  few  networks  and  banks,  however,  are 
expecting  more  active  new  ATM  deployment, 
particularly  at  off-premise  locations.  “We 
have  a  tremendous  amount  of  corporate 
relationships  where  we  can  put  ATMs  in 
work  locations,”  says  Fifth  Third’s  Ballinger. 
“We’re  looking  at  deploying  25  to  30  ATMs 
a  year  in  the  workplace.  Some  will  pay  us  to 
install  ATMs  so  they  can  get  rid  of  or  cut 
their  cashier  functions.” 

And  some  banks  note  they  expect  to 
deploy  more  new  ATMs  to  perform  non- 
traditional  applications  beyond  cash 
withdrawals  and  accepting  deposits.  A  few 
innovators  already  have  been  deploying 
advanced  ATMs  which  can  cash  checks, 
issue  account  statements,  sell  stamps  or 
allow  consumers  to  apply  for  bank  loans. 
“The  traditional  cash  withdrawals  and 
deposit-taking  terminals  have  leveled  off,” 
says  Edward  Gough,  president  of  Ohio-based 
Money  Station  network.  “But  other  ATM 
applications  such  as  EBT  will  push  ATM 
installations  for  expanded  functions  that  will 
add  to  the  growth  of  ATMs.” 


This  projected  growth  is  slightly  less  than 
the  growth  in  recent  years.  In  1993,  the 
number  of  ATMs  in  the  U.S.  grew  by  8.6%. 

It  grew  by  4.5%  in  1992, 4.2%  in  1991,  5.9% 
in  1990  and  4.3%  in  1989.  (See  table  10.) 

And  projected  growth  is  considerably  less 
than  the  double-digit  growth  of  the  early 
1980s. 

Despite  modest  expectations  for  debit  card 
and  ATM  growth,  networks  and  issuers  have 
higher  expectations  for  total  EFT 
transactions.  Executives  expect  the  most 
growth  in  POS  transactions  while  seeing 
growth  of  only  10%  or  less  for  ATM 
transactions.  The  result  will  be  significant 
overall  transaction  growth. 

About  55%  of  the  network  executives  and 
53%  of  bank  card  issuers  expect  their  EFT 
volume  growth  to  exceed  15%  annually. 
Another  26%  of  the  issuers  and  10%  of  the 
networks  expect  growth  to  be  between  10% 
and  15%  annually.  (See  tables  11  and  12.) 

“Between  now  and  the  end  of  the  decade, 
the  number  of  POS  transactions  will  equal 
the  number  of  ATM  transactions,”  says 
Edward  Cough,  president  of  Ohio-based 
Money  Station  network.  “POS  is  now  only 
5%  of  our  total  volume.” 

Others  also  expect  POS  to  lead  the  growth. 
“We  will  see  a  lot  of  transaction  volume 
growth,”  says  Olen  Thomas,  vice  president  of 
Richmond,  VA. -based  Crestar  Bank.  “The 
POS  component  of  transaction  volume  could 
grow  by  50%  a  year  for  the  next  two  to  three 
years.” 

Despite  modest  expectations  for  ATM 
transaction  growth,  network  executives  say  it 
still  will  be  healthy.  “We  keep  expecting  the 
rate  of  growth  in  ATM  transaction  volume  to 
slow,  but  last  year  it  exploded,”  says  James 
Martin,  president  of  Wisconsin-based  Tyme 
network.  “In  POS,  we  expect  a  55%  increase 
in  1993  and  we  expect  ATM  volume  to 
continue  to  grow  10%  a  year.” 

Networks  projecting  the  lowest  rate  of 
growth — less  than  10% — typically  do  not 
offer  or  plan  to  offer  POS  and  also  do  not 
have  ambitious  plans  for  other  new 
electronic  payments  programs.  These 
projections  would  indicate  that  POS,  which 
finally  seems  ready  to  take  off  after  years  of 
hopeful  expectations,  will  drive  EFT  volume 
increases  in  excess  of  the  12%  to  14%  growth 
that  had  been  conunon  in  recent  years.  (See 
table  13.) 

Although  POS  has  been  growing  slowly  in 
recent  years,  new  regional  POS  programs 
throughout  the  country,  the  advent  of 
national  POS  programs,  the  skyrocketing 
level  of  acceptance  of  debit  cards  by 
supermarkets  and  penetration  of  POS  into 
new  markets  like  fast-food  restaurants  and 
specialty  shops  have  raised  the  expectations 
of  both  network  and  financial  institution 
executives. 

Exhibit  E 

Card  Industry  Directory:  The  Blue  Book  of  the 
Credit  and  Debit  Card  Industry  in  the  United 
States  (Faulkner  &  Gray)  1993  Edition 
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The  Top  300  ATM  Owners 


Bank 

ATMs 

POS 

terminals 

1.  Bank  of  America,  San  Francisco,  CA  94103  ...... _ 

4,500 

*3,500 

2.  Citicorp,  Lake  Success,  NY  11040  . . . 

2,466 

0 

3.  NationsBank  Corporation,  Charlotte,  NC  28255  . 

1,680 

0 

4.  Wells  Fargo  Bank,  San  Francisco,  CA  941 1 1  . 

1,653 

23,400 

5.  First  Interstate  Bancorp,  Los  Angeles,  CA  90071  . 

1,508 

•  3,150 

6.  Banc  One  Corp.,  Columbus,  OH  43271  . . . 

1,137 

186 

7.  BayBank  Systems  Inc.,  Waltham,  MA  02154  . 

991 

0 

8.  First  Union  National  Bank,  Charlotte,  NC  28288- 

948 

0 

0362. 

9.  U.S.  Bancorp,  Portland,  OR  97204  . 

863 

35 

10.  Fleet  Finarmal  Group,  Providence,  Rl  02903  _ 

840 

0 

11.  Chemical  Bank,  New  York,  NY  10004  . . 

820 

0 

12.  Chase  Manhattan  Bank  NA,  New  Hyde  Park,  NY 

684 

3,400 

11042. 

13.  PNC  Financial  Corp.,  Pittsburgh,  PA  15222  _ 

667 

2,894 

14.  Society  Corp.,  Cleveland,  OH  44114 . 

666 

110 

15.  First  Bank  System,  Minneapolis,  MN  55480  . 

621 

341 

16.  Barnett  Banks,  Jacksonville,  FL  32203  . 

620 

0 

1 7.  MeHon  Bank,  Rttsburg,  PA  15258  . . 

600 

0 

18.  National  City  Corp,  Louisvilte,  KY  40202 . 

543 

0 

19.  Wachovia  Corp.,  Wmston-Saiem,  NC  27150  . . 

540 

N/A 

20.  Norwest  Bank,  Minneapolis,  MN  55479-0005  _ 

511 

N/A 

21.  PubKx  Super  Markets  Inc.,  Lakeland,  FL  33802  _ 

483 

4,700 

22.  Shawmut  National  Corp.,  Framingham,  MA  01701 _ 

474 

0 

23.  Great  Western  Bank,  a  Federal  Savings  Bank. 

436 

0 

Northridge,  CA  91328. 

24.  First  Fidelity  Bancorporation,  Newark,  NJ  07102  _ 

411 

N/A 

25.  SunBanks  Inc.,  Orlando,  FL  32809  . . 

409 

0 

26.  First  Of  America  Bank  Corp.,  Kalamazoo,  Ml  49009  .. 

405 

0 

27.  Home  Savings  of  America,  Whittier,  CA  90601  . . 

401 

N/A 

28.  KeyCorp,  Albany,  NY  12207  . . 

*400 

0 

29.  TCF  Bank  Savirrgs  FSB,  Minneapolis,  MN  55402  _ 

395 

0 

30.  NBD  Bancorp.  Troy.  Ml  48098  . . 

*365 

0 

31 .  Comerica  Inc.,  Detroit,  Ml  48275-2430  . 

361 

358 

32.  CoreStates.  Philadelphia,  PA  19101  . . 

322 

12,224 

33.  Valley  Bank  of  Nevada,  Las  Vegas,  NV  89101 _ 

316 

0 

34.  Marine  Midland.  Buffalo.  NY  14240  . 

308 

'  0 

35.  Michigan  National  Bank,  Lansing,  Ml  4891 7  . 

300 

1,000 

36.  Maryland  National  Bank,  Baltimore,  MD  21202  _ 

274 

53 

37.  Midlantic  Corp.,  Edison,  NJ  08818  . . . . 

267 

1,500 

38.  Bank  South,  Atlanta.  GA  30302 . . 

266 

0 

39.  First  American  Metro  Corp.,  McLean,  VA  22102  . 

253 

0 

40.  Meridian  Bancorp  Inc.,  Rearing,  PA  19603  . 

253 

4,000 

41.  State  Employees’  Credit  Unkxr,  Raleigh,  NC  27603  .. 

245 

0 

42.  HomeFed  Bank,  San  Dierjo,  CA  92121-1710 . 

240 

0 

43.  Sigrret  Bank,  Rkrfimorxl,  VA  23219  . . . . 

227 

0 

44.  Crestar  Bank,  Richtrxxxl,  VA  23219 . 

220 

0 

45.  Valley  National  Corp.,  Phoenix,  AZ  85004  . . 

219 

4,000 

46.  San  Diego  Financial  Corp.,  San  Diego,  CA  921 1 1  _ 

214 

0 

47.  United  Jersey  Banks/UJB  Financial  Corp.,  Princeton. 

212 

4,300 

NJ  08540-2066. 

48.  Br)atmen’s  Bancshares  Inc.,  SL  Louis,  MO  63101 _ 

208 

0 

49.  Union  Bank,  San  Francisco,  CA  94104  . . 

206 

0 

50.  First  Chicago  Corp.,  Chicago,  IL  60670  . . 

200 

0 

51.  GlerKtale  Federal  Bank,  Glendale,  CA  91209  _ 

199 

0 

52.  Drxninion  Bankshares  Corp..  Roanoke,  VA  24019  _ 

181 

0 

53.  Trust  Crxnpany  Banks  in  Georgia,  Atlanta,  GA  30303 

178 

0 

54.  First  Tennessee  Bank  NA,  Memphis,  TN  38101  . 

177 

1,500 

55.  California  Federal,  Rosemead,  CA  91770  . 

171 

0 

56.  First  City  Texas  NA,  Houston,  TX  77002  . 

170 

0 

57.  Southtrust  Corp.,  Birmingham,  AL  35203  . 

170 

0 

58.  Central  Fidelity  Bank,  Richmond,  VA  23219  . 

165 

0 

59.  Standard  Federal  Bank,  Troy,  Ml  48084  . 

165 

0 

ATM  vendor 


POS  terminal  vendor 


*3,500  InterBoW,  Fujitsu  NCR.  N/A. 


VeriFone. 

None. 

None. 

VeriFone. 


Dietx)ld,  IBM. 


IrterBold,  NCR  ...... 

InterBold,  NCR  _ 

NCR.  InterBold  _ 

Diebold,  ACS . . 


InterBold,  NCR,  Fujitsu 


InterBold,  NCR 
InterBold,  NCR 


Envoy.  Diebold, 
VeriFone.  Omron, 
NTN.  NCR. 
Schlumberger. 
NCR,  VeriFone 
Hypercom. 
VeriFone. 

None. 

None. 

None. 

N/A. 

N/A. 

NCR. 

None. 

None. 


InterBold,  Omron,  NCR 

InterBold,  NCR  . 

InterBold,  Docutel,  NCR 


InterBold,  NCR,  Fujitsu 
NCR,  Fujitsu,  InterBold 
IrUerBold  . . . 


InterBold,  NCR  _ 

Fi^itsu.  NCR,  InterBold 
NCR,  InterBold  . 


InterBold,  NCR,  Omron 

InterBold  . 

Unisys,  InterBcM  . 


InterBold,  NCR,  Fujitsu 

InterBold,  Fujitsu  . 

Diebold,  NCR  . 


Diebold,  NCR  . 

NCR,  InterBold  . 

InterBold,  NCR,  Fujitsu 


N/A. 

None. 

None. 

N/A. 

None. 

None. 

None. 

OMRONZ-VeriFone. 
Taltex,  GTE,  Citizen 
CBM. 

None. 

None. 

N/A. 

VeriFone,  Datacard, 
Diebold. 

VeriFone,  Taltec. 
None. 

None. 

VeriFone. 

None. 

None. 

None. 

None. 

VeriFone,  Hypercom. 
None. 

Taltek,  VeriFone, 
Omron,  Envoy. 
None. 

None. 

None. 

None. 

None. 

None. 

Omron,  VeriFone. 
None. 

None. 

None. 

None.  ^ 

None.  , 
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The  Top  300  ATM  Owners— Continued 


Bank 


60.  The  First  Nationai  Bank  of  Boston— Massachusetts, 
Boston,  MA  02106. 

61.  Sunwest  Financial  Services,  Albuquerque,  NM  87103 

62.  South  Carolina  National  Bank,  Columbia,  SC  29226  . 

63.  First  National  Bank  of  Maryland,  Baltimore,  MD 
21201. 

64.  AmSouth  Bancorporation,  Birmingham,  AL  35288  . 

65.  Integra  Card  Services,  Pittsburgh,  PA  15278 . . 

66.  Bank  of  Hawaii,  Honolulu,  HI  96846 . 

67.  American  Savings  Bank,  Irvine,  CA  92713  . . 

68.  Old  Kent  Financial  Corp.,  Grand  Rapids,  Ml  49503  ... 

69.  First  Citizens  Bancshares,  Raleigh,  NC  27604  . 

70.  Fifth  Third  Bank,  Cincinnati,  OH  45263  . 

71.  First  Virginia  Banks  Inc.,  Falls  Church,  VA  22046  _ _ 

72.  Star  Banc  Corp.,  Cincinnati,  OH  45202 . 

73.  Bank  of  New  York,  New  York,  NY  10286 . 

74.  St.  Paul  Federal  Bank  for  Savings,  Chicago,  IL 
60635. 

75.  First  Nationwide  Bank,  Sacramento,  CA  95834  . 

76.  Crosslarxl  Savings,  Brooklyn,  NY  11201 . 

77.  First  Security  Cotp.,  Ogden,  UT  84409  . . 

78.  Puget  Sound  Baricorp,  Tacoma,  WA  98411-5500  .... 

79.  Commerce  Bancshares,  Kansas  City,  MO  64106  . 

80.  Manufacturers  National  Corp.,  Detroit,  Ml  48243  . 

81 .  Fourth  Financial  Corp.,  Wichita,  KS  67202  . 

82.  Household  Bank  FSB,  Schaumburg,  IL  60173 . 

83.  First  American  National  Bank,  Nashville,  TN  37237  .. 

84.  Huntington  National  Bank,  Columbus,  OH  43287  . 

85.  Union  Planters  Corp.,  Memphis,  TN  38147  . 

86.  First  Alabama  Bancshares,  Montgomery,  AL  36104  . 

87.  Bank  of  the  West,  Santa  Clara,  CA  95054  . 

88.  First  Bancorporation  of  Ohio,  Akron,  OH  44307  . . 

89.  Hibernia  Nationai  Bank,  New  Orleans,  LA  70130  . 

90.  Navy  Federal  Credit  Union,  Merryfield,  VA  22119- 
3000. 

91.  Sanwa  Bank  California,  Monterey  Park,  CA  91754  ... 

92.  Columbia  Savings  Federal  Savings  and  Loan,  En¬ 
glewood,  CO  801 1 1 . 

93.  Premier  Bank,  Baton  Rouge,  LA  70808  . . 

94  Union  Trust  Co.,  Shelton,  CT  06484  . 

95.  BB&T  Financial  Corp.,  Wilson,  NC  27893  . . . 

96.  Riggs  National  Corp.,  Washin^on,  DC  20005  . 

97.  First  Commerce  Corp.,  New  Orleans,  LA  70112 . 

98.  Southern  Nationai  Corp.,  Lumberton,  NC  28358 . 

99.  United  Carolina  Bank,  Monroe,  NC  28110  . 

100.  Marshall  &  lisley  Corp.,  Milwaukee,  Wl  53202  . 

101.  First  Empire  State  Corp.,  Buffalo,  NY  14240 . 

102.  Coast  Federal  Bank  FSB,  Grenada  Hills,  CA  91344  . 

103.  People’s  Bank,  Bridgeport,  CT  06604  . 

104.  Mercantile  Bancorporation,  SL  Louis.  MO  63166  . 

105.  Liberty  National  Bancorp,  Louisville,  KY  40202 . . 

106.  Wegmans  Food  and  Pharmacy,  Rochester,  NY 
14692. 

107.  First  Citizens  Bancorp,  Columbia,  SC  29202  . 

108.  Equimark  Corp.,  Pittsburgh,  PA  15222  _ _ _ _ 

109.  First  National  Financial  Corp.,  Albuquerque,  NM 
87103. 

110.  West  One  Bancorp/Award  Network,  Boise,  ID  83707 

111.  INB  FinanciaL  Indianapolis,  IN  462W _ _ 

112.  Centura  Bank,  Rocky  Mount,  NC  27802  . . 

113.  FirsTier  Inc.,  Omaha,  NE  68102  . 

114.  Keystone  Financial,  Altoona,  PA  16601  . . . 

115.  Deposit  Guaranty  Corp.,  Jackson,  MS  39215  _ 

116.  Synovus  Financial  Corp.,  Columbus,  GA  31901  . 

117.  United  Missouri  Bank,  Kansas  City,  MO  64141  . . 

118.  Mercantile  BarKShares,  Baltimore,  MD  212(0 . . 

119.  Zions  Bancorporation,  Salt  Lake  City,  UT  84119 . 

120.  Harris  Trust  &  Savings  Bank,  Chica^,  IL  60690  . 

121.  Gary-Wheaton  Bank,  Wheaton,  IL  60187  . . 

122.  One  Valley  Bank,  Charleston,  WV  25326 . 


ATMs 

POS  1 

terminals  | 

ATM  vendor 

POS  terminal  vendor 

164 

1 

InterBokj . 

N/A. 

164 

2,250 

InterBold _ _ _ _ 

VeriFone. 

163 

0 

InterBokJ,  NCR  . 

None. 

160 

N/A 

Fujitsu . . 

N/A. 

157 

0 

InterBold,  NCR  . . 

None. 

157 

0 

InterBold . . . 

None. 

154 

0 

NCR,  Ddcutel,  InterBold, 
Fujitsu. 

None. 

152 

0 

NCR . 

None. 

152 

0 

InterBold  . 

None. 

149 

0 

InterBold,  NCR  _ 

Norre. 

*145 

N/A 

N/A . . 

N/A. 

145 

0 

NCR,  InterBold  _ _ 

None. 

145 

30 

Docutel,  InterBold . 

International  Verifact. 

142 

0 

NCR,  InterBold  . . - 

None. 

142 

0 

Fujitsu,  NCR,  InterBold  . 

None. 

137 

0 

InterBold,  NCR  . . 

None. 

135 

0 

NCR . 

None. 

134 

1  ^ 

Diebokf,  NCR  . 

None. 

128 

N/A 

InterBold  . 

N/A. 

124 

0 

InterBold  . 

None. 

124 

0 

Diebokf,  IBM,  NCR . 

None. 

123 

0 

NCR,  InterBold  _ 

None. 

123 

0 

InterBold,  NCR  _ 

None. 

121 

0 

InterBold  . 

None. 

120 

0 

NCR,  Docutel  . . 

None. 

120 

0 

Docutel,  InterBold,  NCR . 

None. 

119 

0 

Diebokf,  NCR,  Fujitsu . 

None. 

116 

0 

Docutel,  Diebokf . 

None. 

116 

0 

NCR,  InterBold . 

None. 

111 

C 

InterBold,  NCR  . '. . 

None. 

110 

0 

NCR . 

None. 

109 

0 

Fujitsu  . . . 

None. 

106 

0 

Diehnkf,  Dnr.iitel  . 

None. 

105 

0 

InterBold,  NCR  . . 

None. 

105 

0 

InterBold  . 

None. 

102 

0 

IBM,  NCR  . . . 

None. 

102 

0 

InterBold,  Fujitsu  . 

None. 

101 

0 

InterBold,  NCR  . . 

None. 

100 

0 

InterBold  _ _ 

None. 

100 

0 

N/A . . . 

None. 

98 

N/A 

NCR,  Diebold  . 

VeriFone. 

96 

0 

InterBold  . 

None. 

95 

0 

IBM,  NCR  . . 

None. 

95 

0 

NCR,  Omron . 

None. 

93 

0 

InterBold,  NCR  . . 

None. 

92 

0 

NCR,  InterBold . . 

None. 

91 

1,500 

1  InterBold . 

VeriFone. 

90 

0 

NCR . 

None. 

89 

0 

Fujitsu . . . . . 

None. 

89 

769 

IBM,  Diebold . 

Hypercom. 

87 

0 

InterBold  . . 

None. 

85 

0 

NCR,  InterBold  . . 

None. 

84 

0 

IBM,  NCR  . . . . 

None. 

83 

0 

NCR,  InterBold . 

None. 

82 

0 

InterBold,  NCR  . . 

None. 

79 

0 

InterBold,  NCR  . . . . 

None. 

79 

0 

InterBold . 

None. 

77 

0 

InterBold,  NCR _ 

None. 

76 

0 

InterBold _ _ 

None. 

76 

0 

InterBold . 

None. 

75 

0 

InterBold,  NCR  . 

None. 

71 

0 

InterBold . . . 

None. 

71 

80 

InterBold  . . . 

InterBold. 
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The  Top  300  ATM  Owners— Continued 


Bank 

ATMs 

PCS 

terminals 

ATM  vendor 

PCS  terminal  vendor 

123.  Commercial  Federal  Bank,  a  Federal  Savings  Bank, 

70 

0 

InterBold,  NCR  . 

None. 

Omaha,  NE  68124. 

124.  Sumitomo  Bank  of  California,  San  Francisco,  CA 

69 

0 

NCR . 

None. 

94104. 

125.  Trustmark  National  Bank,  Jackson,  MS  39201  . 

69 

0 

InterBold  . 

None. 

126.  Great  Arr^erican  Bank  FSB,  Phoenix,  AZ  85012  . 

67 

81 

Diebold,  IBM . . 

VeriFone. 

127.  National  Bank  of  Alaska,  Anchorage,  AK  99519  . 

66 

800 

InterBold  . 

ACL 

128.  San  Antonio  Federal  Credit  Union,  San  Antonio,  TX 

66 

0 

Docutel,  Olivetti  . 

None. 

78201. 

129.  Emigrant  Savings  Bank,  New  York,  NY  10017  . 

65 

0 

InterBold  . 

None. 

130.  First  Federal  Savings  &  Loan  of  Lincoln,  Lincoln,  NE 

63 

0 

NCR,  InterBold  . 

None. 

68501, 

131.  The  Golden  1  Credit  Union,  Sacramento,  CA  95817 

61 

0 

InterBold  . 

None. 

132.  First  Gibraltar  Bank  FSB,  Irving,  TX  75063  . 

60 

0 

NCR,  Fujitsu  . 

None. 

133.  Wilmington  Trust  Co.,  Wilmington,  DE  19890  . 

60 

0 

NCR,  Docutel  . 

None. 

134.  Bank  of  Delaware,  Wilmington,  DE  19801  . 

59 

0 

NCR,  InterBold  . 

None. 

135.  Central  Carolina  Bank  &  Trust  Co.,  Durham,  NC 

59 

0 

NCR . 

None. 

27702. 

136.  National  Commerce  Bancorp,  Memphis,  TN  38150  ... 

59 

0 

Fujitsu  . 

None. 

137.  Affiliated  Bankshares  of  Colorado  Inc.,  Denver,  CO 

58 

0 

InterBold  . 

None. 

80202. 

138.  Baltimore  Bancorp,  Baltimore,  MD  ?i?03  . 

58 

0 

InterBold  . 

None. 

139.  Central  Bancshares  of  the  ^uth,  Birmingham,  AL 

58 

0 

InterBold,  NCR  . 

None. 

35233. 

140.  Georgia  Federal  Bank,  Atlanta,  GA  30324  . 

58 

0 

NCR . 

None. 

141.  Team  Bank,  Bedford,  TX  76021  . 

57 

0 

NCR,  InterBold,  Omron  . 

None. 

142.  Dauphin  Deposit,  Harrisburg,  PA  17105  . 

53 

0 

NCR,  InterBold  . 

None. 

143.  Multibank  Financial  Corp.,  Dedham,  MA  02026  . 

53 

0 

InterBold  . 

None. 

144.  Alaska  USA  Federal  Credit  Union,  Anchorage,  AK 

52 

0 

InterBold  . 

None. 

99519-6613. 

145.  The  Bank  of  California,  Escondido,  CA  92029-101 1  . 

52 

0 

Docutel,  InterBold,  NCR . 

None. 

146,  European  American  Bank,  Liniondaie,  NY  11.653  _ 

52 

0 

IBM  . 

None. 

147.  First  National  Bank  of  Omaha.  Omaha,  NE  68102  .... 

52 

0 

NCR . 

None. 

1 48.  Dollar  Bank,  Pittsburgh,  PA  1 5222  . 

51 

0 

InterBold  . 

None. 

149.  Apple  Bank  for  Savings,  New  York,  NY  10017 . 

50 

0 

Unisys,  Fujitsu . 

None. 

150.  Casco  Northern  Bank,  Portland,  ME  04104  . 

50 

0 

InterBold  . 

None. 

151.  Citizens  Trust  Co.,  Riverside,  Rl  02915  . 

50 

0 

NCR . . . 

None. 

152.  Third  National  Bank  0!  Nashville,  Nashville,  TN 

50 

0 

IBM.  NCR  . 

None. 

37230. 

153.  Dime  Savings  Bank  of  New  York,  Port  Washington, 

49 

0 

NCR,  InterBold  . 

None. 

NY  11050. 

154.  First  Federal  Savings  &  Loan  Association,  Roch- 

49 

0 

NCR  . 

None. 

ester,  NY  14614. 

155.  Great  Lakes  Bancorp,  Ann  Arbor,  Ml  48107-8600  .... 

49 

0 

InterBold,  NCR  . 

None. 

156.  Summcorp,  Fort  Wayne,  IN  46801  . 

49 

0 

InterBold,  NCR  . 

None. 

157.  Talman  Home  Federal,  Chicago,  IL  60629  . 

49 

0 

NCR . ! . i . 

None. 

158.  United  Postal  Savings,  St.  Louis,  MO  63122  . 

49 

0 

NCR . 

None. 

159.  First  Federal  of  Michigan,  Detroit,  Ml  48226  . 

47 

0 

NCR,  Docutel  . 

None. 

160.  Sunburst  Bank,  Grenada,  MS  38%1  . 

47 

0 

NCR,  InterBold  . 

None. 

161.  Westamerica  Bancorp,  Novato,  CA  94948  . 

47 

0 

InterBold  . 

None. 

162.  Bank  of  Oklahoma  NA,  Tulsa,  OK  74192  . 

46 

0 

Fujitsu,  NCR,  InterBold  . 

None. 

163.  FirstBank  Holding  Company  of  Colorado,  Lakewood, 

46 

0 

IBM,  NCR  ..; . 

None. 

CO  80215. 

164.  Barclays  Bank  of  New  York,  New  York,  NY  10265  .... 

45 

0 

NCR  . 

None. 

165.  First  Eastern  Corp.,  Wilke<;-Barre,  PA  18768  . 

45 

47 

Fujitsu  . 

None. 

166.  Anchor  Savings  Bank,  Wayne,  NJ  07470  . 

44 

0 

Fujitsu,  Docutel,  InterBold  ... 

None. 

167.  The  First  Federal  Savings  Bank,  Cleveland,  OH 

44 

0 

NCR . 

None. 

44114. 

168.  Comrrwnwealth  Bank,  Williamsport,  PA  17701  . 

43 

117 

NCR,  InterBold  . 

Taltek. 

169.  Investors  Savings  Bank,  Richrrrond,  VA  23235  . 

43 

0 

InterBold  . 

None. 

170.  Liberty  Bank  &  Trust  Co.  NA,  Oklahoma  City,  OK 

43 

0 

InterBold  . 

None. 

73102. 

171.  Texins  Credit  Union,  Dallas,  TX  75081  . 

43 

0 

Docutel,  Omron  . 

None. 

172.  Colorado  National  Bank  of  Denver.  Denver.  CO 

42 

0 

InterBold  . 

None. 

80202. 

173.  First  Security  National  Bank,  Lexington,  KY  40507  ... 

42 

0 

Diebold.  NCR  . 

None. 

174.  IBM  Endicott/Owego  Employees  Credit  Union,  Endi- 

42 

0 

InterBold  . 

None. 

cott,  NY  13760. 

175.  Lincoln  Finarwial  Corp.,  Fort  Wayne,  IN  46801  . 

42 

0 

InterBold,  NCR.  IBM . 

None. 

1 76.  Nationail  Bank  of  Commerce,  Lincoln,  NE  68501  . 

41 

0 

InterBold’  NCR  . 

None. 

177.  Northeast  Savings,  Hartford,  CT  06114  . 

41 

0 

NCR . ! . 

None. 
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178.  Pacific  Western  Bank,  San  Jose,  CA  94113  . . . 

41 

0 

Burroughs,  DiebokJ . . 

None. 

179.  Arvest  Bank  Group,  Bentorwille,  AR  72712  . . 

40 

0 

Diebokj  . . . 

None. 

180.  Northern  Trust  Coirp.,  Chicago,  IL  60675  _ _ _ 

40 

0 

InterBoid  . 

None. 

181.  Rochester  Commun^  Savings  Bank,  Rochester,  NY 

40 

0 

Omron,  NCR . . . . 

None. 

14604. 

182.  Washington  Mutual  Savings  Bank,  Seattle,  WA 

40 

0 

Diebokj,  IBM,  NCR . 

None. 

98101. 

183.  Albany  Savings  BarA,  Albany,  NY  12207  . . . 

39 

0 

NCR . . . 

None. 

184.  Downey  Savings.  Newport  Beach.  CA  92660  _ 

39 

N/A 

Fujitsu  . 

185.  Hinsdale  Federal  Bank  (or  Savings.  Hinsdale,  IL 

39 

0 

EFMARK,-  NCR,  InterBoid, 

None. 

60521. 

Fujitsu. 

186.  Bank  of  Mississippi,  Tupelo,  MS  38802  . . . 

38 

0 

InterBokf  . 

None. 

187.  CCNB  Corp.,  C^  Hitt.  PA  17011  _ 

38 

148 

Diehoirt  . 

N/A 

188.  Financial  trust  Co^.,  Cartyle,  PA  17013 _ 

38 

15 

IntarRoIrt  . 

Taltek. 

189.  Ohio  Savings  Bank,  ClevetarKl,  OH  44114  .....  _ 

38 

0 

IrdarRoIri  . 

None. 

190.  United  Savings  FSB  Association  of  Texas,  Houston. 

38 

0 

Diebokj  . 

None. 

TX  77027. 

191.  BancFlorida,  Naples,  FL  33963  _ _ 

37 

0 

InterBoid  . 

192.  Bank  Western  FSB,  Denver,  CO  80201  . . . 

37 

0 

1 93.  EurekaBank,  Redwood  City.  CA  94063 . 

37 

0 

Inter^ld . 

None. 

194.  Philadelphia  Savings  Fund  Society,  Philadeiphia,  PA 

37 

0 

InterBoid . 

None. 

19104. 

195.  San  Francisco  Federal  Savings,  San  Francisco,  CA 

37 

0 

InterBokJ  . 

None. 

94104. 

196.  Central  Trust  Bank,  Jefferson  City.  MO  65101  _ 

36 

0 

InterBoid,  NCR  . 

None. 

197.  Chitterxlen  Bank,  Burlington,  VT  (^01  . . . . . 

36 

0 

InterBoid,  NCR  . 

198.  New  Dartmouth  Bank,  Hook^tt,  NH  03106  _ 

36 

0 

Diehold,  IBM  . 

None. 

199.  CenterBank,  Waterbury,  CT  06702  . . . . 

35 

0 

NCR,  IBM,  Burroughs  . 

None. 

200.  CNB  Bancshares  Inc.,  Evansville,  IN  47739-0001  _ 

35 

0 

InterBokJ  ...tt.. . 

None. 

201 .  First  Gibraltar  Bank  FSB,  San  Artonio,  TX  78296  . 

35 

0 

NCR . . . . . 

None. 

202.  Dearborn  Federal  Credit  Union,  Dearborn,  Ml  48126 

34 

0 

InterBoid . 

None. 

203.  Decatur  Federal,  Decatur,  GA  30030  . . . 

34 

0 

Diebold  . . 

None. 

204.  Fulton  Bank,  Lancaster,  PA  17604  „  _ _ _ 

34 

21 

InterBoid,  Pnjitsn  . 

Taltek. 

205.  Long  Island  Savings  Bank,  Melville,  NY  11747 . 

34 

0 

Fujitsu  . 

None. 

206.  Coristruction  Equii^ent  Federal  Credit  Union,  Peo- 

33 

0 

IBM,  NCR  . . . 

None. 

ria,  IL  61656. 

207.  First  Peoples  Bank  of  New  Jersey,  Haddon  Twp.,  NJ 

33 

N/A 

InterBokJ,  NCR . 

Taltek. 

08108. 

208.  Hughes  Aircraft  Employees  Federal  Credit  Union, 

33 

0 

IrtterBokJ . . . 

None. 

Manhattan  Beach,  CA  90266. 

209.  BankAtlantic,  a  Federal  Savings  Bank,  Ft.  Lauder- 

32 

0 

NCR . 

None. 

dale,  FL  33310. 

210.  Champion  Federal  Savings  and  Loan,  Bloomingtbn, 

32 

0 

NCR,  InterBokJ  . 

None. 

IL  61701. 

21 1 .  Citizens  First  Bancorp,  Glen  Rock,  NJ  07452  . 

32 

550 

InterRnId  . 

Taltek. 

212.  Independent  Bank  Corp.,  RocklarKl,  MA  02370  _ 

32 

0 

N/A . 

None. 

213.  American  Federal  Bank  FSB,  Greenville.SC  296(S  ... 

31 

0 

Diebokj  . . - . 

None. 

214.  Guaranty  Federal  Savings  Bank,  Austin,  TX  78701  ... 

31 

0 

InterBoid,  NCR,  Docutel _ 

None. 

215.  First  National  Bank  of  Southwestern  Ohio,  Middle- 

29 

0 

InterBoid,  NCR . 

None. 

town,  OH  45044. 

216.  Provident  Bank  of  Maryland,  Baltimore,  MD  21203- 

29 

N/A 

InterBoid  . 

N/A. 

1661. 

217.  The  Cumbertarxl  Federal  Savings  Bank,  Louisville, 

28 

0 

NCR,  InterBoid . . . 

None. 

KY  40202. 

218.  Pentagon  Federal  Credit  Union,  Alexandria,  VA 

28 

0 

InterBoid . 

None. 

22313. 

219.  TransOhio  Savings  Bank,  Cleveland,  OH  44114 

28 

0 

InterRokf,  NCR  ,, 

None. 

220.  First  National  Biimk  of  Anchorage,  Anchorage,  AK 

27 

0 

NCR . ! . . . 

None. 

99510. 

221.  Peoples  Westchester  Savings  Barrk,  Hawthorne,  NY 

27 

0 

Diebold  . . . 

None. 

10532-0299. 

222.  Primerit  Bank  FSB,  Las  Vegas,  NV  89102 . . 

27 

32 

NCR,  Diebokj  . 

VeriFone. 

223  Citizens  Ranking  Corp  ,  Fliri,  Ml  48507  . . 

26 

0 

■  InterRnId  . 

None. 

224.  City  National  Bank,  Eieverty  NiUs,  CA  9021:1 . 

26 

0 

Dorjitel,  InterRnId  . 

None. 

225.  Security  Service  Federal  Credit  Union,  San  Antonio, 

26 

0 

InterBokJ . 

None. 

TX  78227. 

226.  Vermont  FinatKxal  Services.  Brattleboro,  VT  05301  .. 

26 

0 

IBM,  NCR  . . 

None. 

227.  Capitol  Federal  Savings  a^  Loan  Association,  To- 

25 

0 

NCR . . . 

None. 

peka,  KS  66603. 

228.- Digital  Employees  Federal  Credit  Union,  Maynard, 

25 

0 

NCR . . . . .r . 

None. 

MA  01754. 
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229.  Arnerica  First  Federal  Credit  Union,  Ogden,  UT 

24 

0 

InterBold  . 

None. 

84409. 

230.  EST  Bank,  Elyria,  OH  44035  . 

24 

0 

InterBold,  NCR  . 

None. 

231 .  First  Bancorp  of  Kansas,  Wichita,  KS  67202  . 

24 

0 

NCR . 

None. 

232.  Standard  Federal  Savings  Bank,  Gaithersburg,  MO 

24 

0 

InterBold  . . . 

None. 

20898-9481. 

233.  West  Suburban  Bank,  Lombard,  IL  60148  . 

24 

0 

InterBold  . 

None. 

234.  Western  Federal  Savings,  Marina  del  Ray,  CA  90292 

24 

0 

NCR,  Unisys . 

None. 

235.  Bank  of  New  Hampshire,  Manchester,  NH  031  O'*  _ 

23 

0 

InterBold,  NCR  . 

None. 

236.  Leader  Federal  Savings,  Memphis,  TN  38103  . 

23 

0 

Docutel  . 

None. 

237.  Metropolitan  Federal  Savings  Bank,  Fargo,  NO 

23 

20 

NCR . 

None. 

58102. 

238.  Bank  of  A.  Levy,  Ventura,  CA  93002  . 

22 

0 

N/A . 

None. 

239.  Commerce  Bank  and  Trust  Topeka,  KS  6661 1  . 

22 

0 

InterBold  . 

None. 

240.  Old  National  Bank,  Evansville,  iN  47V08 . 

22 

0 

InterBold,  Fujitsu  . 

None. 

241.  Teachers  Federal  Credit  Union,  South  Bend,  IN 

22 

0 

InterBold  . 

None. 

46601. 

242.  Bay  View  Federal  Bank  FSB,  San  Mateo,  CA  94403 

21 

0 

NCR  . . 

None. 

243.  Farmers  and  Merchants  Bank,  Long  Beach,  CA 

21 

500 

NCR . 

Zon. 

90802. 

244.  First  Federal  Savings  Bank,  Santurce,  PR  00908 

21 

0 

NCR,  InterBold  . . 

None. 

245.  First  National  Barik  of  Gainesville,  Gainesville,  GA 

21 

0 

InterBold . 

None. 

30501. 

246.  The  Howard  Bank,  Burlington,  VT  05402  . 

21 

0 

InterBold  . 

None. 

247  Hiir1.<inn  City  leavings  RanTt,  Paramiis,  N.1  07882  . 

21 

0 

InterBold  . 

None. 

248.  Neworld  Bank,  Boston,  MA  02110 . 

21 

N/A 

N/A . 

N/A. 

249.  Patelco  Credit  Union,  San  Francisco,  CA  941 05 

21 

0 

Diebokj  . 

None. 

250.  Telephone  Employees  Federal  Credit  Union,  Pasa- 

21 

0 

InterBold . 

None. 

dena,CA  91109-7058. 

251 .  Columbia  First  Bank,  Arlington,  VA  22209  . 

20 

0 

N/A  . . 

None. 

252.  First  Constitution  Bank,  New  Haven,  CT  0651 0 . 

20 

0 

NCR . . . 

None. 

253.  National  Bank  of  South  Carolina,  Sumter,  SC  29150 

20 

0 

NCR . 

None. 

254.  Provident  Central  Credit  Union,  Redwood  City,  CA 
94065. 

20 

0 

EDS  . 

None. 

• 

255  Staten  Islarxl  Savings  Bank,  Staten  Island,  NY 

20 

0 

Omron,  Diebold  . 

None. 

10304. 

256.  Bethpage  Federal  Credit  Union,  Bethpage,  NY 

19 

0 

InterBold  . 

None. 

11714. 

257.  Central  Jersey  Barxxjrp,  Freehold,  NJ  07728  . 

19 

0 

NCR . 

None. 

258.  Eastern  Financial  Cr^it  Union,  Miami  Springs,  FL 

19 

0 

InterBold . .’. . 

None. 

33166. 

259.  Farm  &  Home  Savings  Association,  Nevada,  MO 
64772. 

19 

0 

InterBold,  IBM . 

None. 

260.  First  Federal  Savings  and  Loan  of  Charleston, 

19 

0 

NCR . 

None. 

Charleston,  SC  29401. 

261.  Magna  Bank  NA,  St.  Louis,  MO  63134  . 

19 

0 

InterBold,  NCR  . 

None. 

262.  Mechanics  Bank  of  Richmond,  Richnwnd,  CA  94806 

19 

0 

InterBold  . 

None. 

263.  Bank  of  Vermont,  Burlington,  VT  05402  . 

18 

0 

Diebold.  NCR  . . 

None. 

264.  Independence  Savings  Bank,  Brooklyn,  NY  11201  .... 

18 

0 

N/A . ! . 

N/A. 

265.  Lockheed  Federal  Credit  Union,  Burbank,  CA  91510 

18 

0 

ATMC,  NCR  . 

None. 

266.  Mission  Federal  Credit  Union,  San  Diego,  CA 

18 

0 

Burroughs . 

None. 

92191-9023. 

267.  Union  Bancshares,  Wichita,  KS  67201  . 

18 

0 

Diebold  . 

None. 

268.  UST  Corp.,  Boston,  MA  02108  . 

18 

0 

IBM,  NCR  . 

None. 

269.  Vermont  Federal  Bank  FSB,  Burlington,  VT  05402  ... 

18 

0 

NCR . 

None. 

270.  Central  Florida  Educators  Federal  Credit  Union,  Or- 

17 

0 

InterBold,  Omron . 

None. 

lando,  FL  32803. 

271.  National  Bank  of  Commerce.  Charleston,  WV  25301 

17 

0 

NCR . . . 

None. 

272.  North  Fork  Bank  Corp.,  Mattituck,  NY  11952  . 

17 

0 

InterBold  . 

Taltek,  Datatrol. 

None. 

273.  United  States  Nation^  Bank,  Johnstown,  PA  15901  . 

17 

170 

None . 

274.  Boeing  Employees  Credit  Union,  Seattle,  WA  98124 

16 

0 

NCR . 

None. 

275.  Provident  ^vings  Bank,  Jersey  City,  NJ  07306  . 

16 

0 

NCR,  Diebold  . 

VeriFone  (pending). 
None. 

276.  Redstone  Feder^  Credit  Union,  Huntsville,  AL  35893 

16 

0 

InterBold . 

277.  Republic  National  Bank  of  Miami,  Miami,  FL  33144  .. 

16 

0 

InterBold . 

None. 

278.  State  Street  Boston  Corp.,  Boston,  MA  02101 . 

16 

0 

NCR,  Fujitsu  . 

None. 

279.  Valley  National  Bancorp,  Passaic,  NJ  07055  . 

16 

0 

IBM,  Diebold . 

None. 

280.  Charter  Federal  Savings  &  Loan,  Bristol,  VA  24201  .. 

15 

0 

NCR . 

None. 

281.  IBM  Hudson  Valley  Employees  Federal  Credit  Union, 

15 

0 

InterBold  . 

None. 

Poughkeepsie,  NY  12601. 

282.  Republic  National  Bank,  New  York.  NY  10018 . 

15 

0 

NCR . 

None. 

283.  Sunbelt  Federal  Savings  FSB,  Irving,  TX  75016 . 

15 

0 

InterBold,  NCR  . . 

None.  ■ 
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284.  Broadway  National  Bank,  San  Antonio,  TX  78209 . 

14 

0 

Diebold  . 

None. 

285.  Carteret  ^vings  Bank,  Parsippany,  NJ  07054  . 

14 

0 

NCR . 

None. 

286.  Central  Corp.,  Monroe,  LA  71211 . 

14 

0 

NCR . 

None. 

287.  Columbia  inking  Federal  Savings  and  Loan  Assn., 

14 

0 

InterBold  . 

None. 

Rochester,  NY  14614. 

288.  First  Financial  Bank  FSB,  Stevens  Point,  Wl  54481  .. 

14 

0 

InterBokj,  NCR  . 

None. 

289.  First  National  Bank  of  Glens  Falls,  Glens  Falls,  NY 

14 

0 

InterBold  . 

None. 

12801. 

290.  Oak  Tree  Savings  Bank,  New  Orleans,  LA  70130  . 

14 

0 

NCR . 

None 

291.  Wilmington  Savings  Fund  Society  FSB,  Wilmington, 

14 

68 

NCR . 

Teltek. 

DE  19899. 

292.  Bank  Leumi  Trust  Co.,  New  York,  NY  10017 . 

13 

0 

NCR . 

None. 

None. 

293.  Bell  Federal  Savings  and  Loan  Association,  Chicago, 

13 

0 

NCR . 

IL  60603. 

294.  Bucks  County  Bank  &  Trust  Co.,  Doylestown,  PA 

13 

98 

Diebold  . 

Taltek,  others. 

18901. 

295.  First  Federal,  LaCrosse,  Wl  54601  . 

13 

0 

InterBold,  NCR  . 

None. 

None. 

296.  McDonnell-Douglas  West  Federal  Credit  Union,  Tor- 

13 

0 

InterBold  . 

ranee,  CA  90502. 

297.  Northwest  Federal  Credit  Union,  Herndon,  VA  22070 

13 

0 

Docutel,  Olivetti  . 

None. 

298.  Randolph-Brooks  Federal  Credit  Union,  Universal 

13 

0 

InterBold  . 

None. 

City,  TX  78148-2097. 

299.  State  Employees  Credit  Union  of  Maryland  Inc., 

13 

0 

NCR . 

None. 

Towson,  MD  21204. 

300.  Trustee  Bank,  Schenectady,  NY  12301  . 

13 

0 

Fujitsu . 

None. 

*  Estimate. 


Exhibit  F 

Debit  Card  Directory:  The  Complete  Guide  for 
the  Debit  Card  Industry 

Debit  Card  Directory;  Chapter  6 

ATM  Owners 

Who  owns  all  those  automated-teller 
machines  one  sees  popping  up  all  over  the 
place?  Chances  are,  the  answer  is  among  this 
ranking  of  the  top  300  ATM  owners  in  the 
United  States,  listed  by  machines  owned  as 
of  year-end  1992. 

These  machine  owners  control  some 
47,910  terminals,  or  55%  of  all  ATMs.  Not 
all  significant  ATM  deployers  are  banks. 
Among  the  ranks  of  machine  owners  are  six 
non-bank  companies;  Electronic  Data 
Systems,  Affiliated  Computer  Systems, 
Wegmans  Food  Markets,  FIserv,  Publix  Super 
Markets,  and  Delchamps  supermarkets. 

Each  entry  also  records  how  many  POS 
terminals  the  organization  owns.  As  it 
happens,  the  top  300  ATM  owners  also 
control  58,100,  or  54%,  of  all  U.S.  POS 
devices.  * 

(Pages  irreproducible.  Pages  are  pp.  144- 
153  of  Debit  Card  Directory:  The  Complete 
Guide  for  the  Debit  Card  Industry  in  the 
United  States  (Faulkner  &  Gray)  1994 
Edition.  Copies  are  on  file  with  the  United 
States  District  Court  for  the  District  of 
Delaware  and  the  Antitrust  Division  of  the 
United  States  Department  of  Justice.] 

Exhibit  G 

[Pages  irreproducible.  Pages  are  from  The 
Nilson  Report,  June  1993.  Copies  are  on  file 
with  the  United  States  District  Court  for  the 
District  of  Delaware  and  the  Antitrust 


Division  of  the  United  States  Department  of 
Justice.) 

Exhibit  H 

[Page  irreproducible.  Page  is  p.  207  of  Card 
Industry  Directory:  The  Blue  Book  of  the 
Credit  and  Debit  Card  Industry  in  the  United 
States  (Faulkner  &  Gray).  Copies  are  on  file 
with  the  United  States  District  Court  for  the 
District  of  Delaware  and  the  Antitrust 
Division  of  the  United  States  Department  of 
Justice.) 

Exhibit  1 

Debit  Card  Directory;  Chapter  3 
EFT  Networks 

Of  course,  there  is  more  to  debit  cards  than 
POS — and  the  shared  regional  networks  ofrer 
it.  Here  are  many  of  the  same  networks  from 
Chapter  Two,  now  ranked  according  to  total 
transaction  volume  for  September  1993.  This 
ranking  thus  includes  automated-teller 
transactions  as  well  as  payments  at  the  point 
of  sale,  with  data  on  terminals  by  type — ^ATM 
or  POS,  including  how  many  ATMS  are 
installed  off  bank  premises  in  stores,  malls, 
etc. — and  a  breakdown  of  transactions  into 
those  on  ATMs  and  those  on  POS  terminals. 
This  information  is  shown  for  the  50  largest 
shared  regional  systems. 

Now  the  value  of  shared  network  brands 
becomes  clear.  The  top-line  total-transaction 
number  includes  all  transactions  deposits, 
withdrawals,  transfers,  payments,  and 
balance  inquiries)  performed  on  machines 
hooked  into  the  network  not  just  those 
passing  through  the  network’s  data  center. 
Hence,  the  number  captures  a  truer  sense  of 
the  strength  of  the  network’s  brand  among 
cardholders  than  does  the  number  of  data¬ 
center  transactions  (which  are  shown  in  the 
“switch”  line  in  the  transaction  analysis). 


Another  such  indicator  is  the  interchange 
percentage,  shown  in  the  transaction 
analysis.  This  is  the  portion  of  total  volume 
stenuning  from  cardholders’  use  of  terminals 
belonging  to  banks  other  than  their  own. 
Banks’  fees  for  so-called  foreign  transactions 
influence  interchange,  of  course,  but  the 
number  does  give  some  indication  of  the 
extent  to  which  consumers  recognize 
network  marks. 

Networks  to  watch  include  number-one 
Star  and  second-ranked  MAC.  Star  in  1993 
became  the  first  network  ever  to  exceed  the 
100-million  mark  in  monthly  volume.  And 
MAC,  which  is  part  of  the  giant  Electronic 
Payment  Services  Inc.  electronic  banking 
combine,  logged  the  fastest  growth  among  the 
top  50,  boosting  transactions  by  78%.  This 
surge  was  enough  to  move  the  network  up 
from  its  fourth-place  showing  in  1992. 

[Page  irreproducible.  Page  is  p.  34  of  Debit 
Card  Directory:  The  Complete  Guide  for  the 
Debit  Card  Industry  in  the  United  States 
(Faulkner  &  Gray)  1994  Edition.  Copies  are 
on  file  with  the  United  States  District  Court 
for  the  District  of  Delaware  and  the  Antitrust 
Division  of  the  United  States  Department  of 
Justice.) 

Exhibit ) 

Debit  Card  Directory;  Chapter  2 
POS  Networks 

When  banks  began  hooking  up  their 
automated  teller  machines  to  regional 
electronic-banking  networks  back  in  the 
1970s,  the  eventual  use  of  debit  cards  to  buy 
things  in  stores  was  always  uppermost  in  the 
minds  of  bank  and  network  managers  alike. 

That  next  step  began  in  the  early  ’80s.  One 
of  the  frrst  networks  to  introduce  point-of- 
sale  debit  was  Iowa’s  Shazam.  In  1985, 
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California's  major  banks  created  Interlink, 
skipping  the  ATM  stage  altogether  and  going 
straight  to  POS. 

Now  at  least  25  networks  offer  POS.  and 
the  brand  identity,  single  card  bases,  and 
machine-sharing  these  regional  systems  bring 
to  the  product  are  helping  fuel  its  remarkable 
growth. 

This  is  producing  some  notable  success 
stories  among  the  networks.  The  New  Jersey- 
based  NYCE  network,  whose  POS  program 
barely  existed  two  years  ago,  is  installing 
thousands  of  terminals  a  month  in 
supermarkets  and  other  retail  locations. 
Result:  a  nearly  600%  increase  in  monthly 
transactions  in  one  year. 

These  25  networks  offering  POS,  along 
with  Maestro,  MasterCard’s  national  POS 
brand,  are  ranked  here  by  transaction  volume 
for  Jund  1993,  with  details  on  each  system’s 
transactions,  terminals,  switch  fees,  cards, 
and  merchant  concentration.  Interlink,  with 
its  massive  programs  with  such  merchants  as 
Lucky  and  Arco,  ranks  number  one,  dwarfing 
second-ranked  Explore,  another  California 
network.  NYCE’s  big  growth  was  enough  to 
boost  the  network  into  the  number  10  spot. 

Look  for  network  mergers  to  thin  these 
ranks,  leading  to  perhaps  10  cw  so  super- 
regional  systems  by  the  end  of  the  decade. 
Fewer  brands  covering  mc»e  cards,  terminals, 
and  territory  should  mean  accelerated  growth 
for  POS. 

(Page  irreproducible.  Page  is  p.  26  of  Debit 
Card  Directory:  The  Complete  Guide  for  the 
Debit  Card  Industry  in  the  United  States 
(Faulkner  &  Gray)  1994  Edition.  Copies  are 
on  file  with  the  United  States  District  Court 
for  the  District  of  Delaware  and  the  Antitrust 
Division  of  the  United  States  Department  of 
Justice.] 

IFR  Doc.  94-21236  Filed  8-29-94;  8:45  am] 
BILLING  CODE  441IM>1-M 


Drug  Enforcement  Administration 

Nathaniel  S.  Lehrman,  M.D.; 

Revocation  of  Registration 

On  July  1, 1994,  the  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration  (DEA).  issued  an  Order 
to  Show  Cause  to  Nadianiel  S.  Lehrman, 
M.D.,  of  Roslyn,  New  York,  proposing  to 
revoke  his  DEA  Certificate  of 
Registration,  AL0713417,  under  21 
U.S.C.  824(a)(3),  (4),  and  (5),  and  deny 
any  pending  applications  for 
registration  as  a  practitioner  under  21 
U.S.C.  823(f).  The  basis  for  the  Order  to 
Show  Cause  was  that  Dr.  Lehrman  was 
no  longer  authori2:ed  by  state  law  to 
handle  controlled  substances,  that  his 
continued  registration  would  be 
inconsistent  with  the  public  interest, 
and  that  he  had  been  excluded  firom 
participation  in  a  program  pursuant  to 
42  U.S.C.  1320a-7(a). 

The  Order  to  Show  Cause  was  sent  by 
registered  mail  and  delivered  to  Dr. 
Lehrman  on  July  9. 1994,  at  his 


registered  location  in  Roslyn,  New  York. 
No  response  was  received  from  Dr. 
Lehrman  or  anyone  purporting  to 
represent  him. 

Pursuant  to  21  CFR  1301.54(d),  the 
Deputy  Administrator  finds  that  Dr. 
Lehrman  has  waived  his  opportunity  for 
a  hearing.  The  Deputy  Administrator 
has  carefully  considered  the 
investigative  file  in  this  matter,  and 
enters  his  final  order  under  the 
provisions  of  21  CFR  1301.57. 

The  Deputy  Administrator  finds  that 
Dr.  Lehrman  was  convicted  in  the  New 
York  State  Supreme  Court  in  New  York 
Coimty  of  grand  larceny  in  the  second 
degree,  conspiracy  in  the  fourth  degree, 
and  offering  a  false  instrument  for  filing 
on  sixteen  occasions.  These  convictions 
involved  billing  for  services  to  the 
Medicaid  program,  which  services  also 
included  improper  prescribing  of  the 
Schedule  IV  controlled  substance 
Valium.  On  October  20, 1992,  the  U.S. 
Department  of  Health  and  Human 
Services  (HHS)  excluded  Dr.  Lehrman 
from  participation  in  the  Medicare  and 
Medicaid  programs  for  a  period  of 
twenty  five  years.  This  exclusion  was 
mandatory  under  the  provisions  of  42 
U.S.C.  1320a-7(a)  and  was  due  to  his 
conviction  of  a  criminal  offense  related 
to  the  delivery  of  care  under  the 
Medicaid  program.  On  April  9, 1993, 
the  New  York  Department  of  Health, 
Board  for  Professional  Medical  Conduct, 
issued  an  order  revoking  Dr.  Lehrman’s 
medical  license. 

The  Administrator  has  consistently 
held  that  termination  of  a  registrant’s 
state  authority  to  handle  controlled 
substances  requires  that  DEA  revoke  the 
registrant’s  D^  Certificate  of 
Registration.  See  Bobby  Watts,  M.D.,  53 
FR  11919  (1987);  Lawrence  R. 
Alexander,  M.D..  57  FR  22256  (1992). 

Eh.  Lehrman  is  not  authorized  to 
administer,  dispense,  prescribe,  or 
otherwise  handle  controlled  substances 
under  the  laws  of  the  state  in  which  he 
is  registered  with  DEA.  In  light  of  this, 
the  Deputy  Administrator  concludes 
that  it  is  not  necessary  to  address  the 
other  groimds,  including  whether  Dr. 
Lehrman’s  continued  registration  is 
consistent  with  the  public  interest. 

Based  on  the  foregoing,  the  Deputy 
Administrator  concludes  that  Dr. 
Lehrman’s  registration  must  be  revoked. 
21  U.S.C.  824(a)(3).  Accordingly,  the 
Deputy  Administrator  of  the  Drug 
Enforcement  Administration,  pursuant 
to  the  authority  vested  in  him  by  21 
U.S.C  823  and  824  and  28  CFR  0.100(b) 
and  0.104  (59  FR  23637),  hereby  orders 
that  DEA  Certificate  of  Registration, 
AL0713417,  previously  issued  to 
Nathaniel  S.  Lehrman,  M.D.,  be,  and  it 
hereby  is.  revoked,  and  that  any 


pending  applications  for  registration,  be, 
and  they  hereby  are,  denied.  This  order 
is  effective  August  30, 199 

Dated;  August  24, 1994. 

Stephen  H.  Greene, 

Depu  ty  Administrator. 

[FR  Doc.  94-21353  Filed  8-29-94, 8:45  ami 
BILLING  CODE  44t0-0S-M 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

National  Endowment  for  the  Arts 

Cooperative  Agreement  for  a 
Comprehensive  Orchestra  Education 
Guide 

AGENCY:  National  Endowment  for  the 
Arts. 

ACTION:  Notification  of  Availability. 


SUMMARY:  The  National  Endowment  for 
the  Arts  is  requesting  proposals  leading 
to  the  award  of  a  Cooperative 
Agreement  to  support  the  preparation  of 
a  comprehensive  educational  guide  that 
can  serve  as  a  practical  resource  for 
orchestras,  educational  administrators, 
classroom  teachers,  and  anyone  else 
who  is  interested  in  furthering  music 
education  as  part  of  basic  education. 

The  primary  focus  of  the  guide  will  be 
the  development  of  a  practical  music 
curriculum  involving  the  support  of 
school  administrators.  The  guide  should 
include  teacher  training,  parent 
involvement,  and  student  learning 
assessment.  Hiose  interested  in 
receiving  the  Solicitation  package 
should  reference  Program  Solicitation 
PS  94-15  in  their  written  request  and 
include  two  (2)  self-address^  labels. 
Verbal  requests  for  the  Solicitation  will 
not  be  honored. 

DATES:  Program  Solicitation  PS  94-15  is 
scheduled  for  release  approximately 
September  19, 1994,  with  proposals  due 
on  October  20, 1994. 

ADDRESSES:  Requests  for  the  Solicitation 
should  be  addressed  to  National 
Endowment  for  the  Arts,  Contracts 
Division,  room  217, 1100  Permsylvania 
Ave.,  NW.,  Washington.  DC  20506. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  I.  Hummel.  Contracts  Division, 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20506  (202/682-5482). 

William  I.  Hummel, 

Director,  Contracts  and  Procurement  Division. 
(FR  Doc.  94-21306  Filed  8-29-94;  8:45  am) 
BILLING  CODE  7537-ei-M 
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Notice  of  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463),  as  amended,  notice  is 
hereby  given  that  a  meeting  of  the 
Challenge  and  Advancement  Advisory 
Panel  (Lterature  Challenge  Section)  to 
the  National  Council  on  the  Arts  will  be 
held  on  September  13, 1994.  The  panel 
will  meet  from  10:00  a.m.  to  3:00  p.m. 
in  Room  714,  at  the  Nancy  Hanks 
Center,  1100  Pennsylvania  Avenue, 

NW.,  Washington,  DC  20506. 

Portions  of  this  meeting  will  be  open 
to  the  public  from  10:00  a.m.  to  11:00 
a.m.  for  opening  remarks,  program 
overview,  and  panel  instructions  and 
procedures  and  from  2:00  p.m.  to  3:00 
p.m.  for  a  policy  discussion. 

Remaining  portion  of  this  meeting 
from  11:00  a.m.  to  2:00  p.m.  is  for  the 
purpose  of  panel  review,  discussion, 
evaluation,  and  recommendation  on 
applications  for  financial  assistance 
under  the  National  Foundation  on  the 
Arts  and  the  Humanities  Act  of  1965,  as 
amended,  including  information  given 
in  confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
Februrary  8, 1994,  this  session  will  be 
closed  to  the  public  pursuant  to 
subsection  (c)  (4),  (6),  and  (9)(B)  of 
section  552b  of  Title  5,  United  States 
Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the 
panel’s  discussions  at  the  direction  of 
the  Panel  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

If  you  need  special  accommodation 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20506,  202/682-5532, 
TTY  202/682-5496,  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvoime  M.  Sabine,  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington, 
DC,  20506,  or  call  202/682-5439. 

Dated:  August  24, 1994. 

Yvonne  M.  Sabine, 

Director,  Office  of  Panel  Operations,  National 
Endowment  for  the  Arts. 

[FR  Doc.  94-21317  Filed  8-29-94;  8:45  am) 
BILLING  CODE  r537-01-M 


Notice  of  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463),  as  amended,  notice  is 
hereby  given  that  a  meeting  of  the 
Challenge  and  Advancement  Advisory 
Panel  (Theater  Challenge  Section)  to  Ae 
National  Council  on  the  Arts  will  be 
held  on  September  21-22, 1994.  The 
panel  meeting  from  9:30  a.m.  to  5:30 
p.m.  on  September  21  and  from  9:30 
a.m.  to  3:00  p.m.  on  September  22  in 
room  714,  at  the  Nancy  Hanks  Center, 
1100  Pennsylvania  Avenue  NW., 
Washington.  DC  20506. 

Portions  of  these  meetings  will  be 
open  to  the  public  from  9:30  a.m.  to 
10:00  a.m.  on  September  21  for 
introductory  remarks  and  a  discussion 
of  review  criteria;  and  from  2:30  p.m.  to 
3:00  p.m.  on  September  22  for  a  policy 
and  guidelines  discussion. 

Remaining  portions  of  these  meetings 
from  10:00  a.m.  to  5:30  p.m.  on 
September  21  and  from  9:30  a.m.  to  2:30 
p.m.  are  for  the  purpose  of  panel  review, 
discussion,  evaluation,  and 
recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
February  8, 1994,  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsection  (c)  (4),  (6)  and  (9)(B)  of 
section  552b  of  Title  5,  United  States 
Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the 
panel’s  discussions  at  the  discretion  of 
the  Panel  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue  NW.,  Washington, 
DC.  20506,  202/682-5532,  TYY  202/ 
682-5496,  at  least  seven  (7)  days  prior 
to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington, 
DC  20506,  or  call  202/682-5439. 

Dated:  August  24, 1994. 

Yvonne  M.  Sabine, 

Director,  Office  of  Panel  Operations,  National 
Endowment  for  the  Arts. 

[FR  Doc.  94-21314  Filed  8-29-94;  8:45  am) 
BILLING  CODE  7537-01-M 


Notice  of  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92—463),  as  amended,  notice  is 
hereby  given  that  a  meeting  of  the 
Presenting  and  Commissioning 
Advisory  Panel  (Dance  Presenters 
Section)  to  the  National  Council  on  the 
Arts  will  be  held  on  September  12-14, 
1994.  The  panel  will  meet  from  9:00 
a.m.  to  5:30  p.m.  on  September  12  and 
14  and  from  9:00  a.m.  to  6:00  p.m.  on 
September  13,  in  room  730,  at  the 
Nancy  Hanks  Center,  1100  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  public  from  3:30  p.m.  to  5:30  p.m. 
on  September  14  for  a  policy  and 
guidelines  discussion. 

Remaining  portions  of  these  meetings 
from  9:00  a.m.  to  5:30  p.m.  on 
September  12;  and  from  9:00  a.m.  to 
6:00  p.m.  on  September  13;  and  from 
9:00  a.m.  to  3:30  p.m.  on  September  14 
are  for  the  purpose  of  panel  review, 
discussion,  evaluation,  and 
recommendation  on  applications  for 
financial  assistance  under  the  National 
Foimdation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordemce  with  the 
determination  of  the  Chairman  of 
February  8, 1994,  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsection  (c)  (4),  (6)  and  (9)(B)  of 
section  552b  of  Title  5,  United  States 
Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the 
panel’s  discussions  at  the  discretion  of 
the  Panel  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20506,  202/682-5532, 
TYY  202/682-5496,  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington, 
DC  20506,  or  call  202/682-5439. 

Dated:  August  24, 1994. 

Yvonne  M.  Sabine, 

Director,  Office  of  Panel  Operations,  National 
Endowment  for  the  Arts. 

(FR  Doc.  94-21315  Filed  8-29-94;  8:45  am) 
BILLING  CODE  7537-01-M 
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Announcement  of  Meeting 

Pursuant  to  Section  10(a)(2)  of  the 
Federal  Advisory  Conunittee  Act  (Public 
Law  92-463),  as  amended,  notice  is 
hereby  given  that  a  meeting  of  the  Office 
of  Public  Partnership  Advisory  Panel 
(Local  Arts  Agencies  Section)  to  the 
National  Council  on  the  Arts  will  be 
held  on  September  19-21, 1994.  The 
panel  will  meet  from  12:30  p.m.  to  6:00 
p.m.  on  September  19, 1994;  and  from 
9:00  a.m.  to  6:00  p.m.  on  September  20, 
1994;  and  from  9:00  a.m.  to  4:30  p.m.  on 
September  21, 1994  in  Room  M-14,  at 
the  Nancy  Hanks  Center,  1100 
Pennsylvania  Avenue,  NW., 
Washington,  IX  20506. 

This  meeting  will  be  open  to  the 
public  on  a  space  available  basis. 

Any  interested  person  may  observe 
meetings  or  portions  thereof,  which  are 
open  to  the  public,  and  may  be 
permitted  to  participate  in  the 
discussions  at  the  discretion  of  the 
meeting  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  ^dowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  NW., 
Washington,  DC,  20506,  202/682-5532, 
TTY  202/682-5496,  at  least  (7)  days 
prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington, 
DC,  20506,  or  call  202/682-5439. 

Dated:  August  24, 1994. 

Yvonne  M.  Sabine, 

Office  of  Pane!  Operations.  National 
Endowment  for  the  Arts. 

|FR  Doc.  94-21316  Filed  8-29-94;  8:45  am] 
BILUNG  CODE  7537-«4-M 


NUCLEAR  WASTE  TECHNICAL 
REVIEW  BOARD 

Board  Meeting 

The  process  of  site-suitability 
determination,  DOE  priorities  in  testing 
and  data  collection  at  Yucca  Mountain 
and  the  rationale  for  those  priorities, 
and  views  on  the  role  of  natural  and 
engineered  barriers. 

Pursuant  to  its  authority  under 
section  5051  of  Public  Law  100-203,  the 
Nuclear  Waste  Policy  Amendments  Act 
of  1987,  the  Nuclear  Waste  Technical 


Review  Board  will  hold  its  fall  meeting 
October  12, 1994,  in  Las  Vegas,  Nevada. 
The  meeting  will  be  held  at  the  Alexis 
Park  Hotel,  375  East  Harmon,  Las  Vegas, 
Nevada  89109;  Tel  (702)  796-3300;  Fax 
(202)  796—4334.  The  pubic  is  welcome 
to  attend  the  meeting,  which  will  begin 
at  8:30  A.M.  Presentations  during  the 
one-day  meeting  will  address  the 
process  of  site-suitability  determination, 
the  Department  of  Energy’s  (DOE) 
priorities  in  testing  and  data  collection 
and  the  rationale  for  those  priorities, 
and  views  on  the  role  of  natural  and 
engineered  barriers,  including  those 
form  nuclear  waste  programs  outside 
the  United  States.  Discussions  during 
the  course  of  the  day  will  focus  on  the 
DOE’S  waste  isolation  strategy,  site- 
suitability  issues  (including  the  use  of 
expert  judgment),  and  those  features, 
events,  and  processes  that  could  pose  a 
serious  challenge  to  Yucca  Mountain’s 
viability  as  the  site  of  a  potential 
repository.  A  final  roimd-table 
discussion  will  explore  the  role  that 
natural  and  engineered  barriers  should 
play  in  assessing  site  suitability. 

The  Nuclear  Waste  Technical  Review 
Board  was  created  by  Congress  in  the 
Nuclear  Waste  Policy  Amendments  Act 
of  1987  to  evaluate  the  technical  and 
scientific  validity  of  activities 
undertaken  by  the  DOE  in  its  program 
to  manage  the  disposal  of  the  nation’s 
spent  nuclear  fuel  and  defense  high- 
level  waste.  In  that  same  legislation. 
Congress  directed  the  DOE  to 
characterize  a  site  at  Yucca  Mountain, 
Nevada,  for  its  suitability  as  a  potential 
location  for  a  permanent  repository  for 
the  disposal  of  that  waste. 

Transcripts  of  the  meeting  will  be 
available  on  computer  disk  or  on  a 
library-loan  basis  in  paper  format  from 
Victoria  Reich,  Board  librarian, 
beginning  November  28, 1994.  For 
further  information,  contact  Frank 
Randall,  External  Affairs,  1100  Wilson 
Boulevard,  Suite  910,  Arlington, 
Virginia  22209;  Tel:  703-235-4473;  Fax 
703-235-4495. 

Dated:  August  24, 1994. 

William  Barnard, 

Executive  Director,  Nuclear  Waste  Technical 
Peview  Board. 

[FR  Doc.  94-21308  Filed  8-29-94;  8.45  am) 
BILLING  CODE  6820-AM-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 


[Release  No.  34-34588] 

EDGAR  Phase-In  to  Continue  Later 
This  Year 

August  24, 1994. 

The  Office  of  Information  Technology 
("OIT”)  today  announced  that  the 
phase-in  date  for  mandated  filing  on  the 
Electronic  Data  Gathering,  Analysis,  and 
Retrieval  (“EDGAR”)  system  for 
registrants  in  phase-in  Groups  CF-05 
and  IM-03  will  be  after  November  1, 
1994.  'This  will  afford  OIT  staff  adequate 
time  to  complete  its  analysis  of  the  data 
respecting  EIlGAR’s  performance  that 
was  collected  during  the 
Congressionally-mandated  six-month 
test  period  and  to  report  to  the 
Commission.  It  is  anticipated  that  prior 
to  November  1, 1994,  the  Commission 
will  annoimce,  approximately  30  days 
before  effectiveness,  a  schedule  setting 
out  the  precise  phase-in  dates  for 
Groups  CF-05  and  IM-03  and  all 
subsequent  phase-in  groups.  Filers  in 
Groups  CF-05  and  IM-03  who  are 
prepared  to  file  electronically  prior  to 
mandated  phase-in  may  volunteer  to  do 
so  by  requesting  that  their  phase-in 
group  be  changed  to  CF-04  or  IM-02,  as 
appropriate.  At  the  time  a  phase-in 
group  change  is  granted,  filers  will 
become  subject  to  mandated  electronic 
filing  rules  and  all  subsequent  filings 
will  be  required  to  be  filed  in  electronic 
format.  Once  a  registrant  is  phased  in, 
third  parties  filing  documents  such  as 
Schedules  13D  or  proxy  materials  with 
respect  to  that  registrant  also  are 
required  to  submit  such  filings 
electronically.  Corporation  Finance 
registrants  requesting  phase-in  changes 
should  contact  Sylvia  Reis  or  Serena 
Swegle  ((202)  942-2940),  Mail  Stop  3-8, 
Division  of  Corporation  Finance,  450 
Fifth  Street  NW.,  Washington  DC  20549. 
Investment  Management  registrants 
should  contact  Anthony  A.  V^ertuno 
((202)  942-0591)  or  Ruth  Armfield 
Sanders  ((202)  942-0633),  Mail  Stop  10- 
6,  Division  of  Investment  Management, 
450  Fifth  Street  NW.,  Washington  DC 
20549. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  T.  Copenhafer,  Office  of 
Information  Technology  at  (202)  942- 
8800. 

Margaret  H.  McFarland, 

Depu  ty  Secretary. 

[FR  Doc.  94-21301  Filed  8-29-94;  8:45  am] 
BILLING  CODE  801 04)1 -P 
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[Release  No.  34-34S91;  File  No.  SR-Amex- 
94-15] 

Self>Reguiatory  Organizations; 
American  Stock  Exchange,  Inc.;  Order 
Granting  Approval  to  Proposed  Rule 
Change  Amending  Rule  205  (Odd-Lot 
Orders) 

August  24, 1994. 

On  May  12, 1994  the  American  Stock 
Exchange,  Inc.  (“Amex"  or  “Exchange”) 
submitted  to  the  Securities  and 
Exchange  Commission  (“SEC”  or 
“Commission”),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  (“Act”)^  and  Rule  19b-4 
thereunder ,2  a  proposed  rule  change  to 
amend  Amex  Rule  205  (Manner  of 
Executing  Odd-Lot  Orders). 

The  proposed  rule  change  was 
published  for  comment  in  Securities 
Exchange  Act  Release  No.  34416  (July 
21, 1994),  59  FR  38217  (July  27, 1994). 
No  comments  were  received  on  the 
proposal. 

Tne  Amex  is  amending  Rule  205:  (1) 
To  provide  that  no  differential  shall  be 
charged  on  odd-lot  order  transactions 
except  for  non-regular  way  trades;  (2)  to 
revise  the  definition  of  the  effective 
transaction  that  triggers  the  execution  of 
an  odd-lot  order  with  respect  to  certain 
odd-lot  limited  orders;  and  (3)  to  delete, 
reposition,  or  re-number  various 
provisions  relating  to  specific  types  of 
odd-lot  orders. 

Under  the  current  provisions  of  Rule 
205,  all  standard  odd-lot  market  orders, 
as  well  as  marketable  odd-lot  limited 
orders,  are  executed  with  no  differential 
charged.®  However,  a  differential  may 
be  charged  in  connection  with 
executions  of  odd-lot  limit  orders, 
market  orders  to  sell  marked  “short,” 
stop  orders,  and  other  types  of  orders  as 
specified  in  Rule  205(B)  and  (C).^ 

Under  the  amendments  to  Rule  205, 
the  Exchange  intends  to  require  the 
execution  of  all  odd-lot  market  or  limit 
orders,  except  for  non-regular  way 
executions,  without  a  differential.  Non¬ 
regular  way  trades  will  include  (1)  a 
“seller’s  option”  trade  for  delivery  not 
less  than  six  business  days  nor  more 
than  sixty  days  following  the  day  of  the 


>  15  U.S.C.  788(b)(1)  (19B8). 

2 17  CFR  240.19b-4  (1991). 

^  Procedures  for  executing  odd-lot  marliet  orders 
and  marketable  limit  orders  are  currently  being 
implemented  on  a  pilot  basis,  extended  until 
November  8, 1994.  See  Securities  Exchange  Act 
Release  No.  34496  (August  8. 1994),  59  FR  41807 
(August  15. 1994). 

*  See  Amex  Rule  205(B)  and  (C).  Currently,  the 
Rules  permits  differentials  to  be  charged  in 
connection  with  buying  on  the  offer  and  selling  on 
the  bid,  limited  orders  “with  or  without  sale,” 
buying  or  selling  “or  on  close,”  buying  or  selling 
“at  the  close,”  orders  filled  after  the  close,  “seller’s 
option”  trades,  and  cash  trades. 


contract;  (2)  an  odd-lot  order  for  cash  or 
“next  day”  delivery,  and  (3)  any  order 
for  additional  settlement  periods  as  may 
be  provided  under  Rule  124  (Types  of 
Bids  and  Offers).  All  other  odd-lot 
orders  will  be  executed  without  a 
differential. 

Odd-lot  limited  orders  must  be 
executed  on  the  first  eligible  effective 
transaction.  Under  the  current  odd-lot 
pricing  procedures,  the  effective 
transaction  for  a  limited  order  to  buy  is 
the  first  round  lot  transaction  below  the 
specified  limit  by  the  amoimt  of  the 
differential  or  by  a  greater  amount. 
Further,  the  effective  transactions  for  a 
limited  order  to  sell  marked  “long”  is 
the  first  round  lot  transaction  above  the 
specified  limit  by  the  amount  of  the 
differential  or  by  a  greater  amount. 
Finally,  the  effective  transaction  for  a 
limited  order  to  sell  marked  “short”  is 
the  first  round  lot  transaction  which  is 
above  the  specified  limit  by  the  amount 
of  the  differential  or  by  a  greater 
amount,  and  which  is  also  higher  than 
the  last  different  roimd  lot  transaction 
price. 

Under  the  amendments  to  Rule  205, 
the  effective  transaction  that  will  trigger 
the  execution  of  an  odd-lot  limited 
order  is  a  transaction  “at  or  lower”  than 
the  specified  limit  for  a  buy  limited 
order,  or  “at  or  higher”  than  the 
specified  limit  for  sell  limited  orders.  In 
addition,  for  sell  limited  orders  marked 
“short,”  the  triggering  transaction  must 
also  be  higher  than  the  last  different 
round  lot  transaction  (a  “plus”  or  “zero- 
plus”  tick). 

Fiuther,  under  the  amendments, 
marketable  limited  orders  will  continue 
to  be  executed  in  accordance  with  the 
procedures  outlined  in  Rule  205 
applicable  to  market  orders.  Currently, 
any  order  entered  as  a  limited  order, 
which  is  marketable  at  the  time  it  is 
entered,  is  treated  exactly  as  though  it 
were  entered  as  a  market  order.®  Thus, 
this  provision  in  the  amendments  is 
merely  a  codification  of  current 
Exchange  practice. 

In  addition,  the  amendments  delete 
provisions  relating  to  orders  that  are 
infrequently  or  never  entered.  These 
include  (1)  limited  orders  to  buy  on  the 
offer,  sell  on  the  bid,  and  those  marked 
“immediate  or  cancel”;  and  (2)  hmited 
orders  to  buy  or  sell  marked  “or  on 
close.”®  By  deleting  these  provisions, 
the  Amex  is  discontinuing  their 
eligibility  for  order  entry. 

Finally,  current  provisions  relating  to 
“seller’s  option”  or  cash  trades  will  be 


‘Conversation  between  Michael  Cavalier, 
Assistant  General  Counsel,  American  Stock 
Exchange,  and  Amy  Bilbija,  Commission,  on  August 
19, 1994. 

‘See  A-mex  Rule  205(B)  (1)  and  (3). 


deleted  and  subsumed  by  new  Section 
C(2)  entitled  “Non-Regular  Way 
Trades.”  A  differential  will  be  permitted 
on  such  executions. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and.  in  particular,  with  the 
requirements  of  Section  6(b). ^  In 
particular,  the  Commission  believes  the 
proposal  is  consistent  with  the  Section 
6(b)(5)  requirements  that  the  rules  of  an 
exchange  be  designed  to  promote  just 
and  equitable  principles  of  trade,  to 
prevent  firaudulent  and  manipulative 
acts,  and.  in  general,  to  protect  investors 
and  the  public.  The  Commission 
believes  that  the  proposal’s  goal,  which 
is  to  eliminate  odd-lot  differentials  on 
all  but  non-regular  way  trades  and 
adjust  the  pricing  mechanism 
accordingly,  should  increase  the  quality 
of  execution  and  accurate  reporting  of 
customer  odd-lot  market  and  limited 
orders.  The  Commission  also  believes 
that  the  proposal  should  further  the 
Commission  objective  of  ensuring  that 
customers  receive  the  best  execution  of 
such  orders.  As  a  result  of  the  proposal, 
the  price  charged  for  the  execution  of 
systematized  odd-lot  orders  will  reflect 
the  market’s  price  vriithout  additional 
transaction  charges. 

It  Is  Therefore  Ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,®  that  the 
proposed  rule  change  (SR-Amex-94-15) 
is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.® 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  94-21340  Filed  8-29-94;  8:45  ami 
BILLING  CODE  a010-01-4N 


[Rel.  No.  IC-20497;  812-8992] 

Crestfunds,  Inc.,  et  al.;  Notice  of 
Application 

August  24, 1944. 

AGENCY:  Securities  and  Exchange 
Commission  (“SEC”). 

ACTION:  Notice  of  Application  for 
Exemption  imder  the  Investment 
Company  Act  of  1940  (the  “Act”). 

APPLICANTS:  CrestFunds,  Inc.  (the 
“Fund”),  CapitoUne  Investment 
Services  Incorporated  (the  “Adviser”), 
and  Fidelity  Distributors  Corporation 
(the  “Distributor”). 


7 15  U.S.C  78f(b)  (1988). 

« 15  U.S.C  78s(b)(2)  (1988). 

■’17  CFR  200.30-3(a)(12)  (1991). 
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RELEVANT  ACT  SECTIONS:  Order  requested 
imder  section  6(c)  for  an  exemption 
from  sections  2(a)(32),  2(a)(35),  22(c), 
and  22(d)  and  rule  22c-l,  and  to  amend 
a  previous  order  (the  “Prior  Order”)  that 
granted  applicants  an  exemption  relief 
from  sections  18(f),  18(g),  and  18(i).^ 
SUMMARY  OF  APPLICATION:  AppUcants 
request  an  amendment  to  the  Prior 
Order  which  permits  the  Fund  to  offer 
multiple  classes  of  shares.  As  amended, 
the  onder  would  permit  the  Fund  to 
assess  a  contingent  deferred  sales  charge 
(“CDSC”)  on  certain  redemptions  of 
shares.  The  order  also  would  let 
applicants  add  a  conversion  feature  to 
their  existing  multiple  class  distribution 
arrangement. 

FILING  DATE:  The  application  was  filed 
on  May  17, 1994  and  amended  on 
August  1, 1994. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  imless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC’s 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  Ae  SEC  by  5:30  p.m.  on 
September  19, 1994,  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  6m  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer’s  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC’s  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street  NW.,  Washington,  DC  20549.  The 
Fund  and  the  Distributor,  82  Devonshire 
Street,  Boston,  MA  02109;  the  Adviser, 
919  East  Main  Street,  Richmond,  VA 
23219. 

FOR  FURTHER  INFORMATION  CONTACT: 
Deepak  T.  Pai,  Staff  Attorney,  at  (202) 
942-0574,  or  Robert  A.  Robertson, 
Branch  Chief,  at  (202)  942-0564  (Office 
of  Investment  Company  Regulation, 
Division  of  Investment  Management). 
SUPPLEMENTARY  INFORMATION:  The 
following  js  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC’s 
Public  Reference  Branch. 

Applicants*  Representations 

1.  The  Fimd  is  an  open-end 
management  investment  company, 
which  currently  consists  of  ten  series. 
The  series  represent  interests  in  three 
money  market  portfolios,  four  bond 


'  CrestFunds,  Inc.,  et  a/..  Investment  Company 
Act  Release  Nos.  19149  (Dec.  8, 1992)  (notice)  and 
19206  (Jan.  5, 1993)  (order) 


portfolios,  and  three  equity  portfolios 
(the  “Portfolios”).  The  Adviser  is  a 
wholly-owned  subsidiary  of  Crestar 
Bank,  which  is  a  subsidiary  of  Crestar 
Financial  Corporation.  The  Distributor 
is  a  wholly-owned  subsidiary  of  FMR 
Corp. 

2.  The  Prior  Order  permits  the  Fund 
to  issue  an  imlimited  number  of  classes 
of  shares.  The  Prior  Order  recognizes 
certain  permissible  class  differences, 
including:  (a)  the  allocation  among 
classes  of  certain  expenses  including 
12b-l  fees  and  shareholder  servicing 
fees,  transfer  agency  fees,  blue  sky  fees 
and  certain  other  fees;  (b)  the  fact  that 
classes  will  vote  separately  with  respect 
to  the  classes’  12b-l  plans  and/or 
shareholder  services  plans;  (c)  the 
exchange  privileges  of  the  various 
classes;  and  (d)  the  manner  in  which 
each  class  of  shares  are  designated.  The 
Fund’s  existing  classes  of  shares  are 
sold  subject  to  a  traditional  front-end 
sales  load  emd/or  rule  12b-l  fees. 

3.  Applicants  request  an  exemption  to 
let  them  impose  a  CDSC  on  certain 
redemptions  of  sheu'es  and  waive  the 
CDSC  in  certain  cases.  Applicants  also 
request  an  exemption  to  allow  them  to 
offer  one  or  more  classes  of  shares  with 
a  conversion  feature.  Applicants  request 
that  the  relief  apply  to  all  other 
investment  companies  or  series  thereof 
that  are,  or  in  the  future  will  be,  advised 
by  the  Adviser,  or  a  person  controlling, 
controlled  by,  or  under  common  control 
with  the  Adviser,  or  that  are,  or  in  the 
future  will  be,  distributed  by  the 
Distributor,  or  a  person  controlling, 
controlled  by,  or  under  conunon  control 
with  the  Distributor  6md  that  have  or 
will  have  the  ability  to  issue  classes  of 
shares  that  are  identical  in  all  material 
respects  to  those  described  in  the 
application.  All  existing  entities  that 
presently  intend  to  rely  on  the  requested 
order  have  been  named  as  applicants. 

4.  The  terms  of  the  CDSC  and  the 
circumstances  under  which  it  is 
imposed  may  vary  eunong  the  Portfolios 
and  6unong  classes  within  a  Portfolio.  A 
CDSC  may  be  imposed  in  combination 
with  an  initial  sales  load,  in  connection 
with  redemptions  of  shares  for  which  an 
initial  sales  load  was  waived,  or  in 
connection  with  redemptions  of  shares 
sold  at  net  asset  value.  The  CDSC  will 
be  calculated  as  the  lesser  of  the  amoimt 
that  represents  a  specified  percentage  of 
the  net  asset  value  of  the  shares  at  the 
time  of  purchase  or  redemption.  No 
CDSC  will  be  imposed  on  amounts 
representing  capital  appreciation  or 
shares  acquired  through  reinvestment  of 
dividends  or  capital  gain  distributions. 

5.  Applicants  request  the  ability  to 
waive  or  reduce  the  CDSC.  In  waiving 
or  reducing  a  CDSC,  the  Fund  will 


comply  with  the  requirements  of  rule 
22d-l.  Applicants  may  provide  a  credit 
in  the  amount  of  the  CDSC  to  a 
shareholder  who  reinvests  in  Fimd 
shares  within  a  certain  period  after 
redemption.  Any  credit  will  be  paid  by 
the  Distributor  or  the  Adviser. 

6.  Shareholders  may  be  permitted  to 
exchange  shares  subject  to  a  CDSC  for 
shares  of  the  same  class  of  emother 
Portfolio  and  for  shares  of  the  money 
market  Portfolios.  Any  exchange 
privilege  will  comply  with  rule  lla-3. 

7.  Applicants  may  offer  one  or  more 
classes  of  shares  subject  to  a  conversion 
feature.  After  the  expiration  of  a 
specified  period,  shares  of  one  class 
(“Purchase  Class”)  automatically  will 
convert  at  their  net  asset  value  to  shares 
of  another  class  with  different  features 
(“Target  Class”).  After  conversion,  the 
Target  Class  shares  will  be  subject  to  an 
asset-based  sales  charge  and/or  service 
fee,  if  any,  that  in  the  aggregate  are 
lower  than  the  asset-based  sales  charge 
and  service  fee  of  the  Purchase  Class. 

Applicants’  Legal  Analysis 

1.  Applicants  believe  that  the 
proposal  to  impose  a  CDSC  is  fair,  in  the 
public  interest  and  the  interest  of  the 
Fund’s  shareholders,  and  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  the  provisions  of  the  Act. 
Consequently,  applicants  request  an 
order  under  section  6(c)  of  the  Act  for 
an  exemption  from  sections  2(a)(32), 
2(a)(35),  22(c),  and  22(d)  of  the  Act  and 
rule  22c-l  thereunder  to  the  extent 
necessary  to  permit  the  proposed  CDSC 
arrangement. 

2.  Applicants  also  request  an 
amenchnent  to  the  Prior  Order  to  let 
them  add  a  conversion  feature  as  a 
difference  between  the  classes  of  shares. 
Applicants  believe  that  the  conversion 
feature  is  equitable  and  will  not 
discriminate  against  any  group  of 
shareholders. 

Applicants’  Conditions 

Applicants  agree  that  the  following 
conditions  may  be  imposed  in  any  SEC 
order  granting  the  requested  relief. 

1.  Each  class  of  shares  of  a  Portfolio 
will  represent  interests  in  the  Scune 
portfolio  of  investments  and  be  identical 
in  all  respects,  except  as  set  forth  below. 
The  only  differences  6umong  the  classes 
of  shares  of  a  Portfolio  will  relate  solely 
to  one  or  more  of  the  following:  (a)  the 
method  of  financing  certain  class 
expenses,  which  are  limited  to  any  or  all 
of  the  following:  (i)  transfer  agent  fees 
identified  by  applicants  as  being 
attributable  to  a  specific  class  of  shares; 
(ii)  printing  and  postage  expenses 
related  to  preparing  and  distributing 
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materials  such  as  shareholder  reports, 
prospectuses  and  proxy  statements  to 
current  shareholders  of  a  specific  class; 
(iii)  SEC  and/or  Blue  Sky  registration 
fees  incurred  by  a  class  of  shares;  (iv) 
the  expense  of  administrative  personnel 
and  services  as  required  to  support  the 
shareholders  of  a  specific  class;  (v) 
directors’  fees  or  expenses  incurred  as  a 
result  of  issues  relating  to  one  class  of 
shares;  and  (vi)  accounting  expenses 
relating  to  one  class  of  shares;  (b) 
expenses  assessed  to  a  class  pursuant  to 
a  shareholder  services  plan  and/or  12b- 
1  plan  (whether  an  administrative  12b- 
1  plan  or  a  distribution  and  service  plan 
or  both)  with  respect  to  such  class;  (c) 
the  fact  that  the  classes  will  vote 
separately  with  respect  to  the  Fund’s 
shareholder  services  plan  and/or  any 
12b-l  plan  (except  as  set  forth  in 
condition  16  below);  (d)  the  different 
exchange  privileges  of  the  classes  of 
shares;  (e)  the  designation  of  each  class 
of  shares  of  the  Fund;  and  (f)  the  fact 
that  certain  classes  will  have  a 
conversion  feature.  Any  additional 
incremental  expenses  not  specifically 
identified  above  which  are  subsequently 
identified  and  determined  to  be 
properly  allocated  to  one  class  of  shares 
shall  not  be  so  allocated  imless  and 
until  approved  by  the  SEC. 

2.  The  directors  of  the  Fund, 
including  a  majority  of  the  independent 
directors,  will  approve  the  offering  of 
additional  classes  of  new  shares  (the 
“Multi-Class  System’’).  The  minutes  of 
the  meetings  of  the  directors  regarding 
the  deliberations  of  the  directors  with 
respect  to  the  approvals  necessary  to 
implement  the  Multi-Class  System  will 
reflect  in  detail  the  reasons  for  the 
directors’  determination  that  the 
proposed  Multi-Class  System  is  in  the 
best  interest  of  both  the  Fimd  and  its 
shareholders. 

3.  The  initial  determination  of  the 
class  expenses  that  will  be  allocated  to 
a  particidar  class  and  any  subsequent 
changes  thereto  will  be  reviewed  and 
approved  by  a  vote  of  the  board  of 
directors,  including  a  majority  of  the 
independent  directors.  Any  persons 
authorized  to  direct  the  allocation  and 
disposition  of  monies  paid  or  payable 
by  the  Fund  to  meet  class  expenses  shall 
provide  to  the  board  of  directors,  and 
the  directors  shall  review  at  least 
quarterly,  a  written  report  of  the 
amounts  so  expended  and  the  purposes 
for  which  such  expenditures  were 
made. 

4.  On  an  ongoing  basis,  the  directors 
of  the  Fund,  pursuant  to  their  fiduciary 
responsibilities  under  the  Act  and 
otherwise,  will  monitor  the  Fund  for  the 
existence  of  any  material  conflicts 
among  the  interests  of  the  classes  of 


shares.  The  directors,  including  a 
majority  of  the  independent  directors, 
shall  take  such  action  as  is  reasonably 
necessary  to  eliminate  any  such 
conflicts  that  may  develop.  The 
Distributor  and  the  Adviser  will  be 
responsible  for  reporting  any  potential 
or  existing  conflicts  to  the  directors.  If 
a  conflict  arises,  the  Distributor  and  the 
Adviser,  at  their  own  cost,  will  remedy 
such  conflict  up  to  and  including 
establishing  a  new  registered 
management  investment  company. 

5.  Tne  distributor  will  adopt 
compliance  standards  as  to  when  each 
class  of  shares  may  be  sold  to  particular 
investors.  Applicants  will  require  all 
persons  selling  shares  of  the  Fimd  to 
agree  to  conform  to  such  standards. 

6.  The  shareholder  services  plan  will 
be  adopted  and  operated  in  accordance 
with  the  procedures  set  forth  in  rule 
12b-l  (b)  through  (f)  as  if  the 
expen^tures  made  thereunder  were 
subject  to  rule  12b-l,  except  that 
shareholders  need  not  enjoy  the  voting 
rights  specified  in  rule  1 2b-l. 

7.  The  directors  will  receive  quarterly 
and  annual  statements  concerning  the 
amounts  expended  under  the 
shareholder  services  plans  and  any  12b- 
1  plans  and  the  relat^  service 
agreements  complying  with  paragraph 
(b)(3)(ii)  of  rule  12b-l,  as  it  may  be 
amended  from  time  to  time.  In  the 
statements,  only  expenditures  properly 
attributable  to  the  sale  or  servicing  of  a 
particular  class  of  shares  will  be  used  to 
justify  any  distribution  or  servicing  fee 
charged  to  that  class.  Expenditures  not 
related  to  the  sale  or  servicing  of  a 
particular  class  will  not  be  presented  to 
the  directors  to  justify  tmy  fee 
attributable  to  tMt  class.  The 
statements,  including  the  allocations 
upon  which  they  are  based,  will  be 
subject  to  the  review  and  approval  of 
the  independent  directors  in  the 
exercise  of  their  fiduciary  duties. 

8.  Dividends  paid  by  the  Fimd  with 
respect  to  each  class  of  its  shares,  to  the 
extent  any  dividends  are  paid,  will  be 
calculated  in  the  same  manner,  at  the 
same  time,  on  the  same  day,  and  will  be 
in  the  same  amount  per  outstanding 
share,  except  that  administrative  or 
service  payments  made  by  a  class  under 
a  plan  and  any  class  expenses  will  be 
borne  exclusively  by  that  class. 

9.  The  methodology  and  procedures 
for  calculating  the  net  asset  value  and 
dividends  and  distributions  of  the 
classes  and  the  proper  allocation  of 
expenses  among  the  classes  have  been 
reviewed  by  an  expert  (the  “Expert”) 
who  has  rendered  a  report  to  the 
applicants  that  such  methodology  and 
procedures  are  adequate  to  ensure  that 
such  calculations  and  allocations  would 


be  made  in  an  appropriate  manner.  On 
an  ongoing  basis,  the  Expert,  or  an 
appropriate  substitute  Expert,  will 
monitor  the  maimer  in  which  the 
calculations  and  allocations  are  being 
made  and,  based  upon  such  review,  will 
render  at  least  annually  a  report  to  the 
Fund  that  the  calculations  and 
allocations  are  being  made  properly. 

The  reports  of  the  Exqiert  will  be  filed 
as  pent  of  the  periodic  reports  filed  with 
the  SEC  pursuant  to  section  30(a)  and 
30(b)(1)  of  the  Act.  The  work  papers  of 
the  Expert  with  respect  to  such  reports, 
following  request  by  the  Fund  (which 
the  Fund  agrees  to  provide),  will  be 
available  for  inspection  by  the  SEC  staff 
upon  written  request  to  the  Fund  for 
such  work  papers  by  a  senior  member 
of  the  Division  of  Investment 
Management,  limited  to  the  Director,  an 
Associate  Director,  the  Chief 
Accoimtant,  the  Chief  Finemcial 
Analyst,  and  Assistant  Director,  and  any 
Regional  Administrators  or  Associate 
and  Assistant  Administrators.  The 
initial  report  of  the  Expert  is  a  “Special 
Purpose”  report  on  the  “Design  of  a 
System”  and  ongoing  reports  will  be 
“reports  on  policies  and  procedures 
placed  in  operation  and  tests  of 
operating  effectiveness”  as  defined  and 
described  in  Statement  of  Auditing 
Standards  No.  70  of  the  American 
Institute  of  Certified  Public  Accountants 
(“AICPA”),  as  it  may  be  amended  from 
time  to  time,  or  in  similar  auditing 
standards  as  may  be  adopted  by  the 
AICPA  from  time  to  time. 

10.  Applicants  have  adequate 
facilities  in  place  to  ensure 
implementation  of  the  methodology  and 
procedures  for  calculating  the  net  asset 
value  and  dividends  and  distribution  of 
the  classes  of  shares  and  the  proper 
allocation  of  expenses  among  the  classes 
and  this  representation  has  b^n 
concurred  with  by  the  Expert  in  the 
initial  report  referred  to  in  condition  9 
above  and  will  be  concurred  with  by  the 
Expert,  or  an  appropriate  substitute 
Expert,  on  an  ongoing  basis  at  least 
annually  in  the  ongoing  reports  referred 
to  in  condition  9  above.  Applicants  will 
take  immediate  corrective  action  if  this 
representation  is  not  concurred  in  by 
the  Expert  or  appropriate  substitute 
Expert. 

11.  The  prospectuses  of  each  class  of 
shares  will  contain  a  statement  to  the 
effect  that  a  salesperson  and  any  other 
person  entitled  to  receive  compensation 
for  selling  or  servicing  Fund  shares  may 
receive  different  compensation  with 
respect  to  one  particular  class  of  shares 
over  another  in  the  Fund. 

12.  The  conditions  pursuant  to  which 
the  exemptive  order  is  granted  and  the 
duties  and  responsibilities  of  the 
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directors  with  respect  to  the  Multi-Class 
Systems  will  be  set  forth  in  guidelines 
which  will  be  furnished  to  the  directors. 

13.  The  Fund  will  disclose  the 
respective  expenses,  performance  data, 
distribution  arrangements,  services, 
fees,  sales  loads  deferred  sales  loads, 
and  exchange  privileges  applicable  to 
each  class  of  shares  in  every  prospectus, 
regardless  of  whether  all  classes  of 
shares  are  offered  through  each 
prospectus.  The  Fund  will  disclose  the 
respective  expenses  and  performance 
data  applicable  to  all  classes  of  shares 
in  every  shareholder  report.  The 
shareholder  reports  will  contain  in  the 
statement  of  assets  and  liabilities  and 
the  statement  of  operations,  information 
related  to  the  Fund  as  a  whole  generally 
and  not  on  a  per  class  basis.  Each 
Fund’s  per  share  data,  however,  will  be 
prepared  on  a  per  class  basis  with 
respect  to  all  classes  of  shares  of  such 
Fund.  To  the  extent  that  any 
advertisement  or  sales  literature 
describes  the  expenses  or  performance 
data  applicable  to  any  class  of  shares  of 
a  Portfolio,  it  will  also  disclose  the 
respective  expenses  and/or  performance 
data  applicable  to  all  classes  of  shares 
of  such  Portfolio.  The  information 
provided  by  applicants  for  publication 
in  any  newspaper  or  similar  listing  of 
the  Fund’s  net  asset  value  or  public 
offering  price  will  present  each  class  of 
shares  separately. 

14.  Applicants  acknowledge  that  the 
grant  of  the  exemptive  order  requested 
by  the  application  will  not  imply  SEC 
approval,  authorization  of,  or 
acquiescence  in  any  ptulicular  level  of 
payments  that  the  Fund  may  make 
pursuant  to  its  administrative  12b-l 
plan,  distribution  and  service  plan  or 
shareholder  services  plan  in  reliance  on 
the  exemptive  order. 

15.  Any  Piuxdiase  Class  with  a 
conversion  feature  will  convert  into  a 
Target  Class  on  the  basis  of  the  relative 
net  asset  values  of  the  two  classes, 
without  the  imposition  of  any  sales 
load,  fee,  or  other  charge.  After 
conversion,  the  converted  shares  will  be 
subject  to  an  asset -based  sales  charge 
and/or  service  fee  (as  those  terms  are 
defined  in  Article  HI,  Section  26  of  the 
NASD’s  Rules  of  Fair  Practice),  if  any, 
that  in  the  aggregate  are  lower  than  the 
asset-based  sales  charge  and  service  fee 
to  which  they  were  subject  prior  to  the 
conversion. 

16.  If  the  Fund  implements  any 
amendment  to  a  rule  12b-l  plan  (or,  if 
presented  to  shareholders,  adopts  or 
implements  any  amendment  of  a  non¬ 
rule  12b-l  shareholder  services  plan) 
that  would  increase  materially  the 
amount  that  may  be  borne  by  the  Target 
Class  shares  imder  the  plan,  existing 


Purchase  Class  will  stop  converting  into 
Target  Class  shares  unless  the  Purchase 
Class  shareholders,  voting  separately  as 
a  class,  approve  the  proposal.  If  such 
approval  is  not  granted,  the  directors 
shall  take  such  action  as  is  necessary  to 
ensure  that  existing  Purchase  Class 
shares  are  exchanged  or  converted  into 
a  new  class  of  shares  (“New  Target 
Class’’),  identical  in  all  material  respects 
to  the  Target  Class  as  it  existed  prior  to 
implementation  of  the  proposal,  no  later 
than  the  date  such  Purchase  Class 
shares  previously  were  scheduled  to 
convert  into  Target  Class  shares.  If 
deemed  advisable  by  the  directors  to 
implement  the  foregoing,  such  action 
may  include  the  exchange  of  all  existing 
Purchase  Class  shares  for  a  new  class 
(“New  Purchase  Class’’),  identical  to 
existing  Piurchase  Class  shares  in  all 
material  respects  except  that  New 
Purchase  Class  will  convert  into  New 
Teuget  Class.  A  New  Target  Class  or 
New  Purchase  Class  may  be  formed 
without  further  exemptive  relief. 
Exchanges  or  conversions  described  in 
this  condition  shall  be  effected  in  any 
manner  that  the  directors  reasonably 
believe  will  not  be  subject  to  federal 
taxation.  In  accordance  with  condition 
4,  any  additional  cost  associated  with 
the  creation,  exchemge,  or  conversion  of 
New  Target  Class  or  New  Purchase  Class 
shall  be  borne  solely  by  the  Adviser 
and/or  the  Distributor.  Purchase  Class 
shares  sold  after  the  implementation  of 
the  proposal  may  convert  into  Target 
Class  shares  subject  to  the  higher 
maximum  payment,  provided  that  the 
material  features  of  the  Target  Class 
plan  and  the  relationship  of  such  plan 
to  the  Purchase  Class  shares  are 
disclosure  in  an  effective  registration 
statement. 

17.  Applicants  will  comply  with  the 
provisions  of  proposed  rule  6c-10  under 
the  Act,  Investment  Company  Act 
Release  No.  16169  (Nov.  2, 1988),  as 
such  rule  is  currently  proposed  and  as 
it  may  be  reproposed,  adopted  or 
amended. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  94-21341  Filed  8-29-94;  8:45  am) 
BILUNG  CODE  8010-0t-M 


[Rel.  No.  IC-20501;  812-9148] 

TCW  Earnings  Momentum  Limited 
Partnership,  et  al.;  Notice  of 
Application 

August  24, 1994. 

AGENCY:  Securities  and  Exchange 
Commission  (“SEC”). 


ACTION:  Notice  of  Application  for 
Exemption  under  the  Investment 
Company  Act  of  1940  (the  “Act”). 

APPLICANTS:  TCW  Earnings  Momentum 
Limited  Partnership  (the  “Partnership”), 
TCW  Funds,  Inc.  (the  “Company”), 

TCW  Asset  Management  Company 
(“TAMCO”),  and  TCW  Funds 
Management,  Inc.  (the  “Adviser”). 
RELEVANT  ACT  SECTIONS:  Order  requested 
under  section  17(b)  of  the  Act  for  an 
exemption  from  section  17(a)  of  the  Act 
SUMMARY  OF  APPLICATION:  Applicants 
request  an  order  that  would  permit  the 
Partnership  to  transfer  substantially  all 
of  its  assets  and  liabilities  to  a  series  of 
the  Company  in  exchange  for  the  series’ 
shares,  which  then  would  be  distributed 
pro  rata  to  partners  of  the  Partnership. 
FILING  DATE:  The  application  was  filed 
on  August  8, 1994. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC’s 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
September  19, 1994,  and  should  be 
accompanied  by  proof  of  service  on 
appliccmts,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer’s  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC’s  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  N.W.,  Washington,  D.C.  20549. 
Applicants,  865  South  Figueroa  Street, 
Suite  1800,  Los  Angeles,  California 
90017. 

FOR  FURTHER  INFORMATION  CONTACT: 
Elaine  M.  Boggs,  Staff  Attorney,  at  (202) 
942-0572,  or  Robert  A.  Robertson, 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC’s 
Public  Reference  Branch. 

Applicants’  Representations 

1.  The  Partnership  is  a  California 
limited  partnership  with  an  investment 
objective  of  seeking  capital  appreciation 
through  investment  in  publicly-traded 
equity  securities.  It  allows  investors  to 
purchase  and  redeem  Partnership 
interests  (the  “Units”)  at  net  asset  value 
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on  a  monthly  basis.  The  Partnership  is 
not  registered  under  the  Act  in  reliance 
on  section  3(c)(1)  of  the  Act.  The 
offerings  of  the  Units  were  structured  as 
private  placements  under  section  4(2)  of 
the  Securities  Act  of  1933,  and 
Regulation  D  promulgated  thereunder. 
Units  cure  sold  to  institutional  investors 
and  high  net  worth  individuals. 

2.  TAMCO  and  the  Adviser  are 
wholly-owned  subsidiaries  of  The  TCW 
Group,  Inc.  TAMCO  serves  as  the  sole 
general  partner  and  administrator  of  the 
Partnership.  TAMCO  also  manages  the 
Partnership's  investments. 

3.  The  Company,  a  Maryland 
corporation,  is  a  registered  open-end 
investment  company  formed  as  a  scries 
company.  Currently,  the  Company  offers 
ten  portfolios.  The  Company  proposes 
to  offer  a  new  investment  portfolio  (the 
“Fund”),  whose  investment  objectives 
and  poUcies  will  be  substantially 
similar  to  those  of  the  Partnership.  The 
Company  has  entered  into  an  advisory 
agreement  with  the  Adviser  who  will 
provide  investment  management 
services  to  the  Fund  that  are 
substantially  the  same  as  the  services 
that  TAMCO  currently  provides  to  the 
Partnership. 

4.  Applicants  propose  that,  pursuant 
to  an  agreement  and  plan  of  exchange, 
the  Fund  acquire  substantially  all  of  the 
assets  and  assume  substantially  all  of 
the  liabilities  of  the  Partnership  in 
exchange  for  Fund  shares  (the 
“Exchange”).  Prior  to  the  Exchange, 
information  and  a  prospectus  will  be 
delivered  to  the  Partnership’s  limited 
partners. 

5.  Fund  shares  received  by  the 
Partnership  will  have  an  aggregate  net 
asset  value  equivalent  to  the  net  asset 
value  of  the  assets  transferred  by  the 
Partnership  (except  for  the  effect  of 
organizational  expenses  paid  by  the 
Fund).  Upon  consummation  of  an 
Exchange,  the  Partnership  will 
distribute  the  Fund  shares  to  its 
partners,  with  each  partner  receiving 
shares  having  an  aggregate  net  asset 
value  equivalent  to  the  net  asset  value 
of  the  Units  held  by  such  partner  prior 
to  the  Exchange  (except  for  the  effect  of 
organizational  expenses  paid  by  the 
Fimd).  The  Partnership  may  retain 
assets  needed  to  pay  any  accrued 
expenses.  The  Partnership  also  may 
retain  assets  that  the  Fund  is  not 
permitted  to  purchase,  or  that  would  be 
unsuitable  for  the  Fund.  Assets  reteiined 
by  the  Partnership  that  are  not  needed 
to  pay  accrued  expenses  will  be 
distributed  pro  rata  to  the  partners  of 
the  Partnership.  The  Partnership  will  be 
liquidated  and  dissolved  following  the 
distribution. 


6.  The  agreement  governing  the 
Partnership  provides  that  the 
Partnership  may  be  converted  into  a 
registered  investment  company  if  the 
general  partner  determines  that  a 
conversion  is  in  the  best  interest  of  the 
Partnership.  The  agreement  expressly 
provides  that  no  further  approval  or 
consent  of  the  limited  partners  is 
required  for  such  conversion,  so  long  as 
at  least  60  days’  advance  written  notice 
is  provided  to  the  limited  partners. 
Limited  partners  who  do  not  wish  to 
participate  in  the  conversation  of  the 
Partnership  will  have  adequate 
opportunity  to  redeem  their  Partnership 
interests  before  the  conversion  occurs. 

7.  The  expenses  of  the  Exchange  will 
be  borne  by  TAMCO.  No  brokerage 
commission,  fee,  or  other  remuneration 
will  be  paid  in  connection  with  the 
Exchange.  Fund  organizational 
expenses,  up  to  a  maximiun  of  $50,000, 
will  be  paid  by  the  Fund  and  amortized 
over  five  years.  Fimd  organizational 
expenses  in  excess  of  $50,000  will  be 
paid  by  the  Adviser.  Any  imamortized 
organizational  expenses  associated  with 
the  organization  of  a  Fimd  at  the  time 
the  Adviser  withdraws  its  initial 
investment  in  the  Company  will  be 
borne  by  the  Adviser  and  not  the  Fund. 

8.  The  management  fees  for  the  Fund 
will  not  exceed  the  maximum  fees 
currently  paid  by  the  Partnership. 
Applicants  expect  that  other  Fund 
expenses  will  be  relatively  higher  than 
Partnership  expenses.  This  is  primarily 
because  of  the  increased  operating  costs 
of  a  registered  investment  company  and 
compliance  with  additional  regulatory 
requirements.  Through  the  end  of 
calendar  1994,  however,  the  Adviser 
will  limit  annual  Fund  expenses  with 
the  intention  of  capping  fund  expense 
ratios  at  levels  which  would  have  been 
incurred  during  1994  by  the 
partnership. 

9.  Prior  to  an  Exchange,  certain 
limited  partners  may  withdraw  from  the 
Partnership  and  participate  in  a  new 
limited  partnership  with  similar 
investment  objectives.  The  new  limited 
partnership  will  not  be  registered  under 
the  Act  in  reliance  on  section  3(c)(1) 
thereof,  and  the  new  partnership 
interests  will  not  be  registered  under  the 
Securities  Act  of  1933  in  reliance  on 
section  4(2)  thereof. 

10.  The  Fund’s  board  of  directors  and 
TAMCO  have  considered  whether  the 
Exchange  will  be  in  the  best  interests  of 
the  Company  and  the  Partnership,  . 
respectively.  All  of  the  members  of  the 
Fimd’s  board  and  TAMCO  have 
approved  the  Exchange  and  have 
concluded  that:  (a)  the  Exchange  is 
desirable  as  a  business  matter  for  both 
the  Company  and  the  Partnership;  (b) 


the  Exchange  is  in  the  best  interests  of 
the  Company  and  the  Partnership;  (c) 
the  Exchange  is  reasonable  and  fair, 
does  not  involve  overreaching,  and  is 
consistent  with  the  poUcies  of  the  Act; 

(d)  the  Exchange  is  consistent  with  the 
poUcies  of  the  Company  and  the 
Partnership;  and  (e)  the  interests  of 
existing  shareholders  in  the  Company 
and  existing  partners  will  not  be  diluted 
as  a  result  of  the  Exchange.  The 
Exchange  will  not  be  effected  until  the 
Company  has  received  a  favorable 
opinion  of  counsel  with  respect  to  the 
tax  consequences  of  the  Exchange. 

Applicants’  Legal  Analysis 

1.  Section  17(a)  prohibits  affiliated 
persons  of  a  registered  investment 
company,  or  affiliated  persons  of  such 
persons,  from  selling  to  or  purchasing 
from  such  company  emy  security  or 
other  property.  The  Partnership  may  be 
an  affiliated  person  of  the  Company 
because  TAMCO  and  the  Adviser  are 
under  common  control.  Thus,  the 
proposed  Exchange  may  be  prohibited 
by  section  17(a). 

2.  Section  17(b)  of  the  Act  permits  the 
SEC  to  exempt  a  proposed  transaction 
from  section  17(a)  if  evidence 
establishes  that  (a)  the  terms  of  the 
transaction,  including  the  consideration 
to  be  paid  or  received,  are  reasonable 
and  fair  and  do  not  involve 
overreaching  on  the  part  of  any  person 
concerned;  (b)  the  proposed  transaction 
is  consistent  with  the  policy  of  the 
registered  investment  company 
concerned;  and  (c)  the  propos^ 
transaction  is  consistent  with  the 
general  purposes  of  the  Act. 

3.  The  Exchange  will  permit  partners 
to  pursue  the  same  investment 
objectives  and  policies  as  shareholders 
of  the  Fund  without  sacrificing  the  pass¬ 
through  tax  features  of  the  Partnership. 
In  addition,  shareholders  of  the  Fund 
will  be  able  to  purchase  and  redeem 
shares  on  each  business  day,  as  opposed 
to  only  once  per  month  as  is  currently 
provided  imder  the  Partnership 
agreement,  providing  greater  liquidity. 
The  Fund  expects  that  operating  as  a 
registered  investment  company  will 
help  encourage  net  asset  growth.  For 
these  reasons,  among  others,  applicants 
believe  that  the  proposed  Exchange 
meets  the  section  17(b)  standards. 

For  the  Ckimmission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  94-21342  Filed  8-29-94;  8:45  am) 
BILLING  C006  MIO-OI-M 


44788 


Federal  Register  /  Voi.  59,  No.  167  /  Tuesday,  August  30,  1994  /  Notices 


THRIFT  DEPOSITOR  PROTECTION 
OVERSIGHT  BOARD 

Regional  Advisory  Board  Meetings  for 
Regions  1-6 

AGENCY:  Thrift  Depositor  Protection 
Oversight  Board. 

ACTION:  Meetings  Notice. 

SUMMARY:  In  accordance  with  section 
10(a)(2)  of  the  FedCTal  Advisory 
Committee  Act  (Pub.  L.  92-463), 
aimouncnnent  is  hereby  published  for 
the  Series  17  Regimial  Advisory  Board 
meetings  for  Regitms  1  through  6.  The 
meetings  are  open  to  the  public. 

DATES:  The  1994  meetings  are  scheduled 
as  follows: 

1.  September  13, 9  a.m.  to  12:30  p.m., 
Dallas,  Texas,  Region  4  Advisory  Board. 

2.  September  16, 9  a.m.  to  12:30  p.m., 
Chicago,  Illinois,  Region  3  Advisory 
Board. 

3.  September  21, 9  a.m.  to  12-.30  p.m.. 
Salt  Lake  City,  Utah,  Region  5  Advisory 
Board. 

4.  Septend>er  23, 9  a.m.  to  12:30  p.m., 
San  Francisco,  CaUfomia,  Region  6 
Advisory  Board. 

5.  September  27, 6:30  to  11:30  a.m. 
and  12:30  to  2:00  p.m..  Savannah. 
Georgia,  R^ion  2  Advisory  Board. 

6.  ^ptember  29. 9  a.m.  to  12:30  pan., 
Pittsburgh,  Peimsylvania,  Region  1 
Advisory  Board. 

ADDRESSES:  The  meetings  will  be  held  at 
the  following  locations: 

1.  Dallas.  Texas — Hyatt  Regency 
Dallas,  300  Reunion  Boulevai^. 

2.  Chicago,  Illinois — ^Hyatt  Regency 
Chicago,  151  East  Wacker  Drive. 

3.  ^t  Lake  City,  Utah — City  Council 
Chambers.  Historic  City  and  County 
Building,  5th  &  State  Streets. 

4.  San  Francisco,  California — ^Federal 
Reserve  Bank  of  San  Francisco.  Central 
Conference  Room,  101  Market  Street. 

5.  Savarmah,  Georgia — City  Council 
Chambers,  One  Bay  Street. 

6.  Pittsburgh,  Pennsylvania — 
Pittsburgh  Hilton,  Gateway  Center,  600 
Corrunonwealth  Place. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jill  Nevius,  Coirunittee  Management 
Ofticer,  Thrift  Depositor  Protecticm 
Oversi^t  Board,  808  17th  Street,  NW, 
Washington,  DC  20232,  202/416-2626. 
SUPPLEMENTARY  INFORMATION:  Section 
501(a)  of  the  Financial  Institutions 
Reform,  Recovery,  and  Enforcement  Act 
of  1989,  Public  Uw  No.  101-73, 103 
Stat.  183,  382-383,  directed  the 
Oversight  Board  to  establish  one 
national  advisory  board  and  six  regional 
advisory  boards. 

Purpose;  The  Regional  Advisory 
Boards  provide  the  Resolution  Trust 


Corporation  (RTC)  with 
recommendations  on  the  policies  and 
programs  for  the  sale  of  RTC  owned  real 
propoty  assets. 

Agenda:  Topics  to  be  addressed  at  the 
six  meetings  v^l  include  the  transition 
of  the  RTC  into  the  Federal  Deposit 
Insurance  Corporation,  the  RTC  Small 
Investor  Progr^,  the  transferring  of 
asset  management  to  the  RTC  field 
office  closest  to  the  asset,  the  SAMOA 
contracting  program,  RTC’s  Affordable 
Housing  Disposition  Program  and  the 
impact  of  RTC  property  sales  on  local 
real  estate  market  conditions.  The 
Boards  also  will  hear  from  the  vice 
presidents  of  the  RTC’s  regional  offices 
as  well  as  from  witnesses  testifying  on 
specific  agenda  topics. 

Statements:  Interested  persons  may 
submit  to  an  Advisory  Board  written 
statements,  data,  information,  or  views 
on  the  issues  pending  before  the  Board 
prior  to  or  at  foe  meeting.  The  meetings 
will  include  a  public  fonun  for  oral 
comments.  Oral  comments  will  be 
limited  to  approximately  five  minutes. 
Interested  persons  may  sign  up  for  foe 
public  forum  at  foe  meeting.  All 
meetings  are  open  to  foe  public.  Seating 
is  available  on  a  first  come  first  served 
basis. 

Dated:  August  25, 1994. 

Jill  Nevius, 

Committee  Management  Officer,  Office  of 
A  dvisory  Board  Affairs. 

[FR  Doc.  94-21323  Filed  8-29-94;  8:45  am) 
BAJJNQ  CODE  2221-«t-M 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

[Order  94-6-44;  Docket  49504] 

Application  of  Exec  Express  li,  Inc.; 
d/b/a/  Lone  Star  Airlines  for 
Certification  Authority 

AGENCY:  Department  of  Transportation. 
ACTION:  Notice  of  Order  to  Show  Cause. 

SUMMARY:  The  Department  of 
Transportation  is  directing  all  interested 
persons  to  show  cause  why  it  should 
not  issue  an  order  finding  Exec  Express 
II,  Inc.  d/b/a/  Lone  Star  Airlines  fit. 
willing,  and  able  and  award  it  a 
certificate  of  public  convenience  and 
necessity  to  engage  in  interstate 
scheduled  air  transportation  of  persons, 
property,  and  mail. 

DATES:  Persons  wishing  to  file 
objections  ^u>uld  do  so  no  later  than 
September  6, 1994. 

ADDRESSES:  Objections  and  answers  to 
objections  should  be  filed  in  Dodcet 
49504  and  addressed  to  the 


Docummitary  Services  Division  (C-55, 
Room  4107),  U.S.  Department  of 
Tiansportation,  400  Seventh  Street, 
S.W.,  Washington,  D.C  20590  and 
should  be  served  upon  foe  parties  listed 
in  Attachment  A  to  the  order. 

FOR  FURTHER  INFORMATION  CONTACT: 
Delores  King,  Analyst,  Air  Carrier 
Fitness  Division,  X-56,  Room  6401,  U.S. 
Department  of  TYansportatimi,  400 
Seventh  Street,  S.W.,  Washington,  D.C. 
20590,  (202)  366-2343. 

Dated:  August  24, 1994. 

Patrick  V.  Murphy, 

Acting  Assistant  Secretary  for  Aviation  and 
International  Affairs. 

[FR  Doc.  94-21380  Filed  8-29-94;  8:45  am] 
BHJJNQ  CODE  4atO-a2-M 


Coast  Guard 

[CGD  94-065] 

Centralization  of  Vessel 
Documentation  Activities; 
Implementation  Plan;  Public  Meetings 

agency:  Coast  Guard,  DOT. 

ACTION:  Notice  of  meetings;  notice  of 
availability. 

SUMMARY:  This  notice  announces  foe 
first  two  of  a  series  of  public  meetings 
to  be  held  by  foe  Coast  Guard  to  discuss 
plans  to  close  vessel  dociunentation 
offices  in  14  cities,  and  to  centralize  all 
vessel  documentation  activities  at  a 
single  location.  In  addition,  it 
annoimces  availability  of  foe  Coast 
Guard’s  implementation  plan  to  ensure 
an  orderly  transition. 

DATES:  The  initial  meetings  will  take 
place  on  September  7, 1994,  from  9  a.m. 
to  noon  in  New  Orleans,  LA,  and 
September  9. 1994,  from  9  a.m.  to  noon 
in  Washington,  D.C. 

ADDRESSES:  The  meeting  in  New 
Orleans  will  be  held  in  Room  1120  of 
foe  Hale  Boggs  Federal  Building,  501 
Magazine  Street,  New  Orleans,  LA 
70130.  The  meeting  in  Washington,  DC 
will  be  held  in  Room  2415  at  U.S.  Coast 
Guard  Headquarters,  2100  Second  Street 
S.W.,  Washington,  DC  20593-0001. 

Copies  of  the  implementation  plan  are 
available  from  Commandant  (G-MVI-3), 
U.S.  Coast  Guard,  Room  1312, 2100 
Second  Street,  S.W.,  Washington,  DC 
20593-0001. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Laura  Burley,  Vessel 
Documentation  and  Tonnage  Survey 
Branch,  Merchant  Vessel  Inspection  and 
Documentatimi  Division,  Office  of 
Marine  Safety,  Security  and 
Environmental  Protection.  Telephone, 
(202)  267-1492,  telefax,  (202)  267-4177. 


Federal  Register  /  Vol.  59,  No.  167  /  Tuesday,  August  30,  1994  /  Notices 


44789 


Normal  office  hours  are  between  7:30 
a.m.  and  4  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 
SUPPLEMENTARY  INFORMATION:  The  first 
two  meetings  will  be  held  in  New 
Orleans,  LA,  and  Washington,  DC.  The 
purpose  of  the  meetings  is  to  discuss  the 
Coast  Guard’s  implementation  plan,  and 
to  obtain  input  from  and  educate  the 
affected  commvmity  and  general  public 
with  regard  to  revised  procedures  and 
planned  innovations.  The  planned 
centralization  is  part  of  the  Coast 
Guard’s  ongoing  efforts  to  provide  the 
maximum  service  to  the  maritime 
commxmity,  while  seeking  to  reduce 
costs. 

The  implementation  plan  describes  in 
general  terms  the  steps  and  procedures 
which  the  Coast  Guard  will  follow  in 
achieving  centralization  while 
maintaining  full  customer  service. 

Meeting  Participation 

It  is  unnecessary  to  file  a  written 
request  to  participate  in  the  meeting. 

The  Coast  Guard  will  discuss  its 
implementation  plan  and  solicit  input 
from  the  public  for  the  purpose  of 
ensuring  an  orderly  transition  to  the 
central  site.  Individuals  will  also  be 
afforded  an  opportunity  to  leave 
informal  written  comments  on  specific 
areas  of  concern. 

Following  the  public  meetings,  the 
Cost  Guard  will  consider  the  input  from 
the  public  and  may  revise  its 
implementation  plan  accordingly. 

Background 

Vessel  Documentation  is  a  form  of 
national  registration  for  vessels,  which 
among  other  things,  serve  to  establish  a 
vessel’s  nationality  and  qualification  to 
be  employed  in  specified  trades.  The 
benefits  of  documenting  a  vessel  are 
practical,  legal  and  financial. 

The  salient  practical  benefit  of 
documentation  is  to  ensure 
unencumbered  interstate  and 
international  commerce.  The  existence 
of  a  Federal  system  of  documentation 
serves  to  preempt  state  numbering  and 
regulatory  schemes,  with  the  result  that 
a  vessel  operated  under  a  Federal 
endorsement  is  ensured  access  to  state 
waters  for  various  activities.  Another 
practical  benefit  of  Federal 
documentation  stems  from  the 
preferential  customs  and  tax  treatment 
accorded  to  “vessels  of  the  United 
States”.  Established  national  policy 
seeks  to  promote  the  existence  of  an 
American  merchant  marine  as  a 
resource  to  be  drawn  upon  in  time  of 
emergency  or  war.  To  the  extent  that 
dociunentation  is  a  condition  precedent 
to  the  receipt  of  preferential  customs 


and  tax  treatment,  it  serves  as  a  tool  to 
promote  national  policy  interests. 

The  legal  benefits  of  documentation 
include  estabUshing  conclusive 
evidence  of  nationality  for  international 
purposes,  thereby  conferring  the 
privileges,  protections,  and  immunities 
contemplated  by  long-standing 
international  law  and  custom.  Vessels 
on  the  high  seas  which  are  not 
registered  in  a  national  system  may  be 
deemed  to  be  “stateless”  vessels,  subject 
to  boarding  by  foreign  authorities 
without  restriction.  Another  legal 
benefit  conferred  by  documentation  is 
the  establishment  of  entitlement  to 
engage  in  certain  restricted  trades  and 
employments,  such  as  coastwise  or 
Great  Lakes  trade,  the  U.S.  fisheries, 
towing,  and  dredging. 

The  major  financial  benefit  conferred 
by  documentation  is  preferred  mortgage 
financing.  The  availability  of  capital  for 
maritime  financing  often  hinges  upon 
the  existence  of  the  preferred  mortgage 
as  security  for  loans  against  vessels. 
Unhke  so-called  “ordinary  mortgages,” 
preferred  mortgages  rise  to  the  level  of 
a  maritime  lien,  thereby  taking 
precedence  over  non-maritime  liens  as 
well  as  maritime  liens  which  arise  after 
perfection  of  the  preferred  mortgage. 
Preferred  mortgages,  which  are 
enforceable  against  the  vessel  in  Federal 
court  wherever  the  vessel  is  found  are 
critical  not  only  for  large  commercial 
vessels,  but  also  provide  protection  for 
mortgages  of  recreational  vessels, 
thereby  helping  to  ensure  the  continued 
existence  of  the  recreational  vessel 
building  industry  in  the  U.S. 

Purpose  of  Centralization 

The  vessel  documentation  program 
has  growm  exponentially  during  the 
course  of  recent  years.  The  Coast  Guard 
has  identified  centralization  as  a  means 
by  which  it  can  meet  the  challenge  of 
maintaining  and  improving  levels  of 
service  to  its  customers  through 
significant  gains  in  functional  and 
administrative  practices.  No  longer  will 
it  be  necessary  for  members  of  industry, 
law  enforcement  officials,  and  the 
boating  public  to  make  inquiries  at 
multiple  points  to  receive  information 
on  documented  vessels.  Mortgagees  and 
lien  claimants  will  have  a  single  point 
for  filing  instruments.  Inconsistencies 
that  result  from  interpretation  of  • 
statutory,  regulatory,  and  policy 
requirements  at  multiple  points  would 
be  eliminated.  Workloads  will  be  evenly 
distributed  so  that  backlogs  caused  by 
seasonal  fluctuations  in  maritime 
activities  could  be  reduced  or 
eliminated.  The  impact  of  absence  of 
personnel  due  to  retirement,  illness,  or 


unforeseen  circumstances  will  be 
minimized. 

With  all  records  consolidated,  it  will 
be  feasible  to  develop  a  system 
permitting  the  public  to  file  instruments 
through  electronic  means,  thus 
enhancing  vessel  financing  by 
permitting  instantaneous  perfection  of 
mortgages  and  related  instruments. 

Management  overhead  will  be 
reduced  through  better  space 
management  by  eliminating  duplicate 
facilities  in  14  locations.  Moreover, 
most  offices  are  currently  located  in 
high  cost  areas;  consolidation  will  make 
it  possible  to  locate  all  facilities  in  an 
area  with  lower  real  estate  costs  for  the 
government. 

Meetings 

The  meetings  will  be  held  in  New 
Orleans,  LA;  Washington,  DC;  New 
York,  NY;  Miami,  FL;  St.  Louis,  MO;  Los 
Angeles,  CA;  and  Seattle,  WA. 

Tne  meetings  are  open  to  the  public 
and  will  convene  as  follows: 

On  September  7, 1994,  from  9  a.m.  to 
noon  in  Room  1120,  Hale  Boggs  Federal 
Building,  501  Magazine  Street,  New 
Orleans,  LA,  70130. 

On  September  9, 1994,  from  9  a.m.  to 
noon  in  Room  2415,  U.S.  Coast  Guard 
Headquarters,  2100  Second  Street,  S.W., 
Washington,  DC  20593-0001. 

The  dates  and  addresses  for  the 
remaining  meetings  will  be  announced 
in  a  future  edition  of  the  Federal 
Register. 

Dated:  August  24, 1994. 

J.F.  McGowan, 

Captain,  U.S.  Coast  Guard,  Acting  Chief, 
Office  of  Marine  Safety,  Security  and 
Environmental  Protection. 

IFR  Doc.  94-21387  Filed  8-29-94;  8:45  ami 
BILUNQ  CODE  491&-14-M 


Federal  Aviation  Administration 

[Summary  Notice  No.  PE-04-31] 

Petitions  for  Exemption;  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  Issued 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

SUMMARY:  Purant  to  FAA’s  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  (14  CFR  Part  11),  this 
notice  contains  a  summeuy  of  certain 
petitions  seeking  relief  firom  specified 
requirements  of  the  Federal  Aviation 
Regulations  (14  CFR  Chapter  I), 
dispositions  of  certain  petitions 
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previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  public’s  awareness  of,  and 
participation  in,  this  aspect  of  FAA’s 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 
DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  September  19, 1994. 
ADDRESSES:  Send  comments  on  any 
petition  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Counsel,  Attn;  Rule  Docket  (AGC- 

200),  Petition  Docket  No. _ ,  800 

Independence  Avenue,  SW., 
Washington,  DC  20591. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-200),  Room  91 5G, 
FAA  Headquarters  Building  (FOB  lOA), 
800  Independence  Avenue,  SW., 
Washington,  DC  20591;  telephone  (202) 
267-3132. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  D.  Michael  Smith,  Office  of 
Rulemaking  (ARM-1),  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone  (202)  267-7470. 

Tnis  notice  is  published  pursuant  to 
paragraphs  (c),  (e),  and  (g)  of  §  11.27  of 
Part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  11). 

Issued  in  Washington,  DC,  on  August  24, 
1994. 

Donald  P.  Byrne, 

Assistant  Chief  Counsel  for  Regulations. 

Petitions  for  Exemption 
Docket  No.:  26168 

Petitioner:  Petroleum  Helicopters,  Inc. 
Sections  of  the  FAR  Affected;  14  CFR 
21.197(c)(2) 

Description  of  Relief  Sought: 

To  permit  continuing  authorization 
for  Petroleum  Helicopters,  Inc.,  (PHI)  to 
issue  special  flight  permits  to  the 
aircraft  PHI  operates  and  maintains  in 
accordance  with  §  135.419,  approved 
aircraft  inspection  program. 

Docket  No.:  27844 
Petitioner:  Mr.  James  W.  Smith,  Jr. 
Sections  of  the  FAR  Affected:  14  CFR 
61.101(a)(1) 

Description  of  Relief  Sought: 

To  permit  Mr.  Smith,  the  holder  of  a 
recreational  pilc^  certificate,  to  carry  up 
to  three  passengers  in  a  Cessna  172 
aircraft. 

Dispositions  of  Petitions 
Docket  No.:  26187 


Petitioner:  lASCO  Flight  Training 
Center 

Sections  of  the  FAR  Affected:  14  CFR 
145.45(f) 

Description  of  Relief  Sought/ 

Disposition: 

To  extend  Exemption  No.  5283,  as 
amended,  which  allows  lASCO  to  keep 
one  set  of  Repair  Station  Inspection 
Procedures  Manuals  at  each  of  its  two 
repair  station  libraries.  The  petitioner 
also  states  that  there  have  b^n  no 
changes  in  repair  station  status. 

GRANT,  August  5, 1994,  Exemption  No. 
5283B 

Docket  No.:  26542 
Petitioner;  Sky  Shows,  Inc. 

Sections  of  the  FAR  Affected;  14  CFR 
105.43(a) 

Description  of  Relief  Sought/ 
Disposition: 

To  extend  Exemption  No.  5491, 
which  allows  Sky  Shows,  Inc.,  and  its 
respective  employees,  representatives, 
and  other  volunteer  experimental 
parachute  test  jumpers  under  its 
direction  and  control  to  continue  to 
make  tandem  parachute  jiunps  for  the 
purpose  of  meeting  TSC>^23c 
certification  requirements  for  live  test  of 
its  dual  harness,  dual  parachute  pack. 

GRANT,  August  10,  1994,  Exemption 
No.  5491A 

Docket  No.:  26743 
Petitioner;  Air  Treads 
Sections  of  the  FAR  Affected:  14  CFR 
145.45(f) 

Description  of  Relief  Sought/ 
Disposition: 

To  extend  Exemption  No.  5543, 
which  allows  Air  Treads,  Inc.,  to 
establish  and  maintain  a  number  of 
fixed  locations  for  the  distribution  of  the 
Repair  Station  Inspection  Procedures 
Manuals  at  each  facility,  instead  of 
providing  a  copy  to  each  individual  as 
specified  by  the  FAR. 

GRANT,  August  9,  1994,  Exemption  No. 
5543A 

Docket  No.:  26952 
Petitioner;  Regional  Airlines 
Association 

Sections  of  the  FAR  Affected:  14  CFR 
61.3  (a)  and  (c),  61.29(c),  63.3(a), 
63.16(d),  and  121.383(a)(2) 
Description  of  Relief  Sought/ 
Disposition: 

To  extend  Exemption  No.  5560, 
which  permits  RAA  member  air  carriers 
and  similarly  situated  part  135  air 
carriers  the  establishment  of  special 
procedures  that  enable  an  operates  is 
issue  to  its  flight  crewmemters,  on  a 
temporary  basis,  confirmation  of  any 
required  crewmember  certificate  based 


up>on  information  contained  in  the 
operator’s  approved  record  system.  This 
exemption  al^  amends  condition  and 
limitation  numbers  2  and  6  and  deletes 
condition  and  limitation  numbers  3  and 
5  fi'om  Exemption  No.  5560.  This 
amendment  makes  Exemption  No.  5560 
consistent  with  the  conditions  and 
limitations  of  Exemption  No.  5487A. 
issued  to  the  Air  Transport  Association 
of  America  member  air  carriers  and 
similarly  situated  part  121  air  carriers. 

GRANT,  August  11, 1994,  Exemption 
No.  5560A 

Docket  No.:  27445 
Petitioner:  Sporty’s  Academy,  Inc. 
Sections  of  the  FAR  Affected:  14  CFR 
61.39(a)(2),  61.65(e)(1),  and  61.71(a) 
Description  of  Relief  Sought/ 
Disposition: 

To  permit  students  enrolled  in 
Sporty’s  approved  commercial  pilot 
certification  course  to  receive  an 
instrument  rating  flight  test  prior  to 
completing  the  approved  curriculum, 
with  40  hours  of  solo  cross  country  time 
and  115  hours  of  total  pilot  time. 
Additionally,  this  exemption  would 
allow  these  students  to  be  issued  a  letter 
of  competency  allowing  them  to  receive 
the  instniment  rating  without  further 
testing  when  the  students  have  obtained 
either  a  commercial  pilot  certificate  or 
have  met  the  requirements  of 
§  61.65(e)(1). 

Denial,  August  5, 1994,  Exemption  No. 
5947 

Docket  No.:  27712 
Petitioner:  American  Airlines 
Sections  of  the  FAR  Affected:  14  CFR 
61.57(e),  121.401(c),  121.433(c)(l)(iii), 
121.440(a),  SFAR  58  Paragraph 
6(b)(3)(ii)(A),  121,441(a)(l), 
121.441(b)(1),  and  Appendix  F 
Description  of  Relief  Sought/ 
Disposition: 

To  permit  American  Airlines 
regulatory  relief  to  the  extent  necessary 
to  conduct  a  single  visit  training 
program  (SVTP)  for  flight  crewmembers, 
and  eventually  transition  into  the 
Advanced  Qualification  Program  (AQP) 
codified  in  SFAR  58. 

GRANT,  August  9, 1994,  Exemption  No. 
5950 

Docket  No.:  27785 

Petitioner:  Chevron  U.S.A.  Production 
Company 

Sections  or  the  FAR  Affected:  14  CFR 
135.143(c)(2) 

Description  of  Relief  Sought/ 
Disposition: 

To  permit  Chevron  to  operate  without 
a  TSO-C112  (Mode  S)  transponder 
installed  on  its  aircraft  operating  under 
the  provisions  of  part  135. 
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GRANT,  August  11,  1994.  Exemption 
No.  5948 

Docket  No.:  27787 
Petitioner:  Ameriflight,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
135.143(c)(2) 

Description  of  Relief  Sought/ 

Disposition: 

To  permit  Ameriflight  to  operate 
without  aTSO-Cll2  (Mode  S) 
transponder  installed  on  its  aircraft 
operating  imder  the  provisions  of  part 
135. 

GRANT,  August  11,  1994,  Exemption 
No.  5949 

IFR  Doc.  94-21381  Filed  8-29-94;  8:45  am) 
BILLING  CODE  49ia-1»-M 

Intent  to  Rule  on  Application  To  Use 
the  Revenue  From  a  Passenger  Faciiity 
Charge  (PFC)  at  Monterey  Peninsula 
Airport,  Monterey,  CA 

agency:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  Intent  to  Rule  on 
Application. 

SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  proposes  to  rule 
and  invites  public  comment  on  the 
application  to  use  revenue  from  a  PFC 
at  Monterey  Peninsula  Airport  (MRY) 
under  the  provisions  of  the  Aviation 
Safety  and  Capacity  Expansion  Act  of 
1990  (Title  IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990,  Public  Law 
101-508)  and  Paul  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 
DATES:  Comments  must  be  received  on 
or  before  September  29, 1994. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Airports  Division,  P.O.  Box 
92007,  VVorldway  Postal  Center,  Los 
Angeles,  CA.  90009  or  San  Francisco 
Airports  District  Office,  831  Mitten 
Road,  Room  210,  Burlingame,  CA 
94010-1303.  In  addition,  one  copy  of 
any  comments  submitted  to  the  FAA 
must  be  mailed  or  delivered  to  Mr. 

Denis  R.  Horn,  General  manager  of  the 
Monterey  Peninsula  Airport  District  at 
the  following  address:  Monterey 
Peninsula  Airport  District,  Highway  68 
and  Olmsted  Road,  P.O.  Box  550, 
Monterey,  CA  93940.  Air  carriers  and 
foreign  air  carriers  may  submit  copies  of 
written  comments  previously  provided 
to  Monterey  Peninsula  Airport  District 
under  Section  158.23  of  Part  158. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Jo.seph  R.  Rodiquez,  Supervisor, 
Plarming  and  Programming  Section, 
Mrports  District  Office,  831  Mitten 


Road,  Room  210,  Burlingame,  CA. 
94010-1303,  Telephone:  (415)  876- 
2805.  The  application  may  be  reviewed 
in  person  at  this  same  location. 
SUPPLEMENTARY  INFORMATION;  The  FAA 
proposes  to  rule  and  invites  public 
comments  on  the  application  to  use  the 
revenue  from  a  PFC  at  Monterey 
Peninsula  Airport  under  the  provisions 
of  the  Aviation  Safety  and  Capacity 
Expansion  Act  of  1990  (Title  IX  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990,  Public  Law  101-508)  and  Part  158 
of  the  Federal  Aviation  Regulations  (14 
CFR  Part  158). 

On  August  3, 1994,  the  FAA 
determined  that  the  application  to  use  a 
PFC  submitted  by  the  Monterey 
Peninsula  Airport  District  was 
substantially  complete  within  the 
requirements  of  Section  158.25  of  Part 
158.  The  FAA  will  approve  or 
disapprove  the  application,  in  whole  or 
in  part,  no  later  than  November  2, 1994. 

The  following  is  a  brief  overview  of 
the  application. 

Level  of  proposed  PFC:  $3.00. 
Proposed  charge  effective  date: 

January  1, 1995. 

Proposed  charge  expiration  date:  June 

1,  2000. 

Total  estimated  PFC  revenue: 
$2,122,241. 

Brief  description  of  the  proposed 
projects: 

Residential  Soundproofing,  Phase  2- 
5,  and  Terminal  Renovation/ 
Improvement 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  Unscheduled/ 
Intermittent  Part  135  Air  Taxis. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT  and  at  the  FAA 
Regional  Airports  Division  Office 
located  at:  15000  Aviation  Blvd., 
Lawndale,  CA  90261.  In  addition,  any 
person  may,  upon  request,  inspect  the 
application,  notice  and  other  documents 
germane  to  the  application  in  person  at 
the  Monterey  Peninsula  Airport. 

Issued  in  Hawthorne,  California  on  August 
4. 1994. 

Herman  C.  Bliss, 

Manager,  Airports  Division,  Western-Pacific 
Region. 

IFR  Doc.  94-21383  Filed  8-29-94;  8:45  am) 
BILLING  CODE  491(I-13-M 

Research  and  Special  Programs 
Administration 

Pipeline  Safety  User  Fees 

AGENCY:  Research  and  Special  Programs 
Administration,  (RSPA). 


ACTION:  Notice  of  Pipeline  User  Fee 
Assessments. 

Section  60301  of  Title  49,  United 
States  Code',  authorizes  the  assessment 
and  collection  of  pipeline  user  fees  to 
fund  the  pipeline  safety  activities 
conducted  under  49  U.S.C.  60101  et  seq. 
The  Research  and  Special  Programs 
Administration  (RSPA)  assesses  each 
operator  of  regulated  interstate  and 
intrastate  natural  gas  transmission 
pipelines  (as  defined  in  49  CFR  part 
192),  and  hazardous  liquid  pipelines 
carrying  petroleum,  petroleum  products, 
anhydrous  ammonia  and  carbon  dioxide 
(as  defined  in  49  CFR  part  195),  a  share 
of  the  total  Federal  pipeline  safety 
program  costs  in  proportion  to  the 
number  of  miles  of  pipeline  each 
operator  has  in  service.  Operators  of 
liquified  natural  gas  (LNG)  facilities  are 
assessed  based  on  total  storage  capacity 
(as  defined  in  49  CFR  part  193). 

This  notice  announces  that  the  fiscal 
year  1994  user  fee  assessments  for 
pipeline  facilities  were  mailed  to 
operators  on  about  July  29. 1994. 

The  fees  assessed  for  Natural  Gas 
Transmission,  Hazardous  Liquid  and 
LNG  are  as  indicated  below: 

Natural  gas  transmission  pipelines: 
$44.49  per  mile  (based  on  289,674  miles 
of  pipeline). 

Hazardous  liquid  pipelines:  $32.33 
per  mile  (based  on  157,671  miles  of 
pipeline). 

LNG  is  based  on  the  number  of  plants 
and  total  storage  capacity: 


Total  storage  capacity  _  Assess- 
BBlS  ment/plant 

<10,000  .  SI  .250 

10,000-100.000  .  $2,500 

100,000-250,000  .  S3,750 

250,000-500,000  .  $5,000 

>500,000  .  $7,500 


In  accordance  with  the  provisions  of 
49  U.S.C.  §60301,  Departmental 
resources  were  taken  into  consideration 
for  determining  total  program  costs. 

The  apportionment  ratio  between  gas 
and  liquid,  as  shown  below,  is  a  result 
of  the  increased  program  resources 
dedicated  to  the  hazardous  liquid 
program  due  to:  (1)  environmental 
requirements  following  passage  of  the 
Pipeline  Safety  Act  of  1992  (Pub.  L. 
102-508);  and  (2)  the  Secretary’s 
environmental  action  plan  instituted 
following  a  serious  hazardous  liquid 
spill  in  Fairfax  County,  Virginia  in 
March  1993. 

'  Formerly  section  7005  of  the  Consolidated 
Omnibus  Budget  Reconciliation  Act  of  1985  (Pub. 
L.  99-272).  The  change  in  citation  is  the  result  of 
the  enactment,  on  July  5, 1994.  of  Pub.  L.  103-272. 
which  codified  various  transportation  laws. 
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Year(s) 

General  pro¬ 
gram  costs 
(Gas) 

General  pro¬ 
gram  costs 
(liquid) 

1986-1990  ... 

80%  . 

20% 

1991-1992  ... 

75%  . 

25% 

1993  . 

75%  (%  yr.)  . 
60%  (’A  yr.)  . 

25%  (%  yr.) 
40%  (V4  yr.) 

1994  . 

60%  . 

40% 

In  accordance  with  the  regulations  of 
the  Department  of  the  Treasury,  user 
fees  are  due  30  days  after  the  date  of  the 
assessment.  Interest,  penalties,  and 
administrative  charges  will  be  assessed 
on  delinquent  debts  in  accordance  with 
31  U.S.C.  3717. 


Issued  in  Washington,  DC  on  August  24, 
1994. 

George  W.  Tenley,  Jr., 

Associated  Administrator  for  Pipeline  Safety. 
[FR  Doc.  94-21379  Filed  8-29-94;  8:45  am) 
BILLING  CODE  4910-e0-M 


DEPARTMENT  OF  THE  TREASURY 

General  Counsel;  Appointment  of 
Members  of  the  Legal  Division  to  the 
Performance  Review  Board,  Internal 
Revenue  Service 

Under  the  authority  granted  to  me  as 
Chief  Coimsel  of  the  Internal  Revenue 
Service  by  the  General  Coimsel  of  the 
Department  of  the  Treasury  by  General 
Counsel  Order  No.  21  (Rev.  4),  and 
pursuant  to  the  Civil  Service  Act,  I 
hereby  appoint  the  following  persons  to 


the  Legal  Division  Performance  Review 

Board,  Internal  Revenue  Service  Panel; 

1.  Chairperson,  David  L.  Jordan,  Acting 
Chief  Counsel; 

2.  Dennis  I.  Foreman,  Deputy  General 
Counsel; 

3.  Sarah  Hall  Ingram,  Associate  Chief 
Counsel  (Employee  Benefits  and 
Exempt  Organizations); 

4.  Martha  Sullivan,  Central  Regional 
Counsel; 

5.  Mark  S.  Kaizen,  Assistant  Chief 
Counsel  (General  Legal  Services); 

6.  William  F.  Hammack,  Dallas  District 
Counsel. 

This  publication  is  required  by  5  U.S.C. 
4314(c)(4). 

David  L.  Jordan, 

Acting  Chief  Counsel. 

(FR  Doc.  94-21292  Filed  8-29-94;  8:45  am| 

BILLING  CODE  483(M)1-P 


Sunshine  Act  Meetings 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published  under 
the  “Government  in  the  Sunshine  Act"  (Pub. 
L.  94-409)  5  U.S.C.  M2b(e)(3). 


FARM  CREOrr  ADMINISTRATION 
Farm  Credit  Administration  Board; 
Special  Meeting 

SUMMARY:  Notice  is  hereby  given, 
pursutmt  to  the  Government  in  the 
Sunshine  Act  (5  U.S.C.  552b(e)(3)),  of 
the  forthcoming  special  meeting  of  the 
Farm  Credit  Administration  Board 
(Board)  concerning  the  FCS  Building 
Association. 

DATE  AND  TIME:  The  special  meeting  of 
the  Board  concerning  the  FCS  Building 
Association  will  be  held  September  1. 
1994  at  the  offices  of  the  Farm  Credit 
Administration  in  McLean,  Virginia, 
immediately  following  the  FCA  Board’s 
regular  meeting  at  10:00  a.m. 

FOR  FURTHER  INFORMATION  CONTACT: 
Curtis  M.  Anderson,  Secretary  to  the 
Farm  Credit  Administration  Board, 

(703)  883-4003,  TOD  (703)  883-4444. 
ADDRESS:  Farm  Credit  Administration, 
1501  Farm  Credit  Drive,  McLean, 
Virginia  22102-5090. 

SUPPLEMENTARY  INFORMATION:  This 
meeting  of  the  Board  will  be  open  to  the 
public  (limited  space  available).  In  order 
to  increase  the  accessibility  to  Board 
meetings,  persons  requiring  assistance 
should  make  arrangements  in  advance. 
The  matter  to  be  considered  at  tlie 
meeting  is: 

Open  Session 

A.  Reports 

1.  FCSBA  Quarterly  Report 
Dated:  August  25, 1994. 

Curtis  M.  Anderson, 

Secretary,  Farm  Credit  Administration  Board. 
!FR  Doc.  94-21450  Filed  8-26-94;  10:13  am) 
BILLING  CODE  OTOS-OI-P 


FARM  CREDIT  ADMINISTRATION 
Farm  Credit  Administration  Board; 
Special  Meeting 

AGENCY:  Farm  Credit  Administration. 
SUMMARY:  Notice  is  hereby  given, 
pursuant  to  the  Government  in  the 
Sunshine  Act  (5  U.S.C.  552b(e)(3)),  of 
the  special  meeting  of  the  Farm  Credit 
Administration  Board  (Board). 

DATE  AND  TIME:  The  special  meeting  of 
the  Board  will  be  held  at  the  offices  of 
tt’.e  Farm  Credit  Administration  in 


McLean,  Virginia,  on  September  1, 

1994,  from  10:00  a.m.  imtil  such  time  as 
the  Board  concludes  its  business. 

FOR  FURTHER  INFORMATION  CONTACT: 
Curtis  M.  Anderson,  Secretary  to  the 
Farm  Credit  Administration  Board, 

(703)  883-4003,  TOD  (703)  883-4444. 
ADDRESSES:  Farm  Credit 
Administration,  1501  Farm  Credit  Drive, 
McLean,  Virginia  22102-5090. 
SUPPLEMENTARY  INFORMATION:  Parts  of 
this  meeting  of  the  Board  will  be  open 
to  the  public  (limited  space  available), 
and  parts  of  this  meeting  will  be  closed 
to  the  public.  In  order  to  increase  the 
accessibility  to  Board  meetings,  persons 
requiring  assistance  should  make 
arrangements  in  advance.  The  matters  to 
be  considered  at  the  meeting  are: 

OPEN  SESSION 

A.  Approval  of  Minutes 

B.  Reports 

1.  Chief  Operating  Officer’s  Quarterly  Report 

C.  New  Business 
1.  Regulations 

a.  Collateral  Evaluation  Requirements  [12 
CFR  Part  614)  (Interim) 

b.  Report  to  investors  (12  CFR  Part  630) 
(Final) 

Closed  Session* 

A.  Reports 

1.  Office  of  Secondary  Market  Ov'ersight 
Quarterly  Report 

B.  New  Business 

1.  Enforcement  Actions 
Dated:  August  25, 1994. 

Curtis  M.  Anderson, 

Secrefaiy,  Farm  Credit  Administration  Board. 
[FR  Doc.  94-21451  Filed  8-28-94:10:13  am) 
BILLING  CODE  670S-01-F 


BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

TIME  AND  DATE:  11:00  a.m.,  Tuesday, 
September  6, 1994. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building.  C  Street 
entrance  between  20th  and  21st  Streets, 
N.W.,  Washington,  D.C.  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDEREO: 

1.  F'ederal  Reserve  Bank  and  Branch 
director  appointments. 

2.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 


•Session  closed— exempt  pursuant  to  5  U.S.C. 
5ri2b(c)(8)  and  (cK9). 


salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

3.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board;  (202)  452-3204.  You  may  call 
(202)  452-3207,  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  t 

scheduled  for  the  meeting.  ' 

Dated:  August  26. 1994. 

Jennifer  J.  Johnson, 

Deputy  Secretary  of  the  Board. 

(FR  Doc.  94-21575  Filed  8-26-94;  4:02  pm) 
BILLING  CODE  6210-01-P 


NATIONAL  TRANSPORTATION  SAFETY  BOARD 
TIME  AND  DATE:  9:30  a.m.,  Wednesday, 
September  7, 1994. 

PLACE:  The  Board  Room,  5th  Floor,  490 
L’Enfant  Plaza,  S.W.,  Washington,  D.C. 
20594. 

STATUS:  The  first  item  is  open  to  the 
public.  The  last  item  is  closed  to  the 
public  under  Exemption  10  of  the 
Government  in  Sunshine  Act. 

MATTERS  TO  BE  CONSIDERED: 

6262A — Marine  Accident  Report:  Sinking  of 
Small  Passenger  Vessel  El  Toro  11, 
Chesapeake  Bay,  Maryland,  December  5, 
1993 

6391 — Opinion  and  Order.  Administrator  v. 
Szabo,  Docket  SE-12794;  disposition  of 
respondent’s  appeal 

NEWS  MEDIA  CONTACT:  Telephone:  (202) 
382-0660. 

FOR  MORE  INFORMATION  CONTACT:  Bea 
Hardesty,  (202)  382-6525. 

Dated:  August  26, 1994. 

Bea  Hardesty, 

Federal  Register  Liaison  Officer. 

(FR  Doc.  94-21486  Filed  8-26-94;  11:39  am| 
BILUNG  CODE  7533-«1-P 


SECURITIES  AND  EXCHANGE  COMMISSION 
Agency  Meeting 
“FEDERAL  REGISTER”  CITATION  OF 
PREVIOUS  ANNOUNCEMENT:  (59  FR  43158. 
August  22. 1994). 

STATUS:  Closed  meeting. 

PLACE:  450  Fifth  Street,  N.W., 
Washington.  D.C. 

DATE  PREVIOUSLY  ANNOUNCED:  August  22. 
1994. 

CHANGE  IN  THE  MEETING:  Additional  Item. 
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The  following  item  was  considered  at 
a  closed  meeting  held  on  Thursday, 
August  25, 1994,  at  10:000  a.m. 

Personnel  matter. 

Commissioner  Roberts,  as  duty 
officer,  determined  that  Commission 
business  required  the  above  change  and 
that  no  earlier  notice  thereof  was 
possible. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  The  Office 
of  the  Secretary  (202)  942-7070. 

Dated:  August  26, 1994. 

Jonathan  G.  Katz, 

Secretary. 

[FR  Doc.  94-21470  Filed  8-26-94;  11:27  am) 
BILLING  CODE  8010-01-M 


SECURITIES  AND  EXCHANGE  COMMISSION 
Agency  Meeting 

"FEDERAL  REGISTER”  CITATION  OF 
PREVIOUS  ANNOUNCEMENT:  59  FR  44229, 
August  26, 1994. 

STATUS:  Open  meeting. 

PUCE:  450  Fifth  Street,  N.W., 
Washington,  D.C. 

DATE  PREVIOUSLY  ANNOUNCED;  August  24, 
1994. 

CHANGE  IN  THE  MEETING:  Additional  Item. 

The  following  item  will  be  considered 
at  an  open  meeting  scheduled  for 
Wednesday,  August  31, 1994,  at  10:00 
a.m. 

The  Commission  will  consider  whether  to 
propose  amendments  regarding  limited 
partnership  roll-up  transactions  that  would 
implement  the  provisions  of  the  Limited 
Partnership  Rollup  Reform  Act  of  1993 
(“Act”).  The  proposed  amendments  would 
revise  the  current  definition  of  "roll-up 


transaction”  in  Regulation  S-K  to  conform 
more  closely  to  the  definition  of  that  term  in 
the  Act,  and  would  add  to  the  Commission's 
rules  certain  disclosure  and  other 
requirements  with  respect  to  roll-up 
transactions.  For  further  information,  please 
contact  Robert  B.  Toomey  at  (202)  942-2910. 

Commission  Roberts,  as  duty  officer, 
determined  that  Commission  business 
required  the  above  change  and  that  no 
earlier  notice  thereof  was  possible. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  The  Office 
of  the  Secretary  (202)  942-7070. 

Dated:  August  26, 1994. 

Jonathan  G.  Katz, 

Secretary. 

(FRDoc.  94-21471  Filed  8-26-94;  11:27  am) 
BILLING  CODE  801(M)1-M 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


DEPARTMENT  OF  AGRICULTURE 
Rural  Electrification  Administration 
7  CFR  Part  1755 

RIN  0572-AA57 

Specification  for  Fillecf  Fiber  Optic 
Cables 

Correction 

In  rule  document  94-14104  beginning 
on  page  34353  in  the  issue  of  Tuesday, 
July  5, 1994,  make  the  following 
corrections: 

§  1755.900  [Corrected] 

1.  On  page  34365,  in  §  1755.900(m)(4), 
in  the  table,  in  the  second  column,  in 
the  heading,  insert  a  comma  after 
“LLDHMW”;  in  the  third  entry,  the 
leaders  appearing  in  the  second  column 
should  appear  in  the  last  column. 

2.  On  page  34366,  in  the  third 
column,  in  §  1755.900(p)(l)(vii),  in  the 
sixth  line,  remove  “2”  after  “nm”. 

3.  On  page  34367,  in  the  first  column, 
in  §  1755.900(q)(l)(ii),  in  the  last  line, 
“1300  20”  should  read  “1300±20”. 

BILLING  CODE  1505-01-0 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  600 

[AMS-FRL-4675-2] 

RIN  2060-AC78 

Fuel  Economy  Test  Procedures 
Alternative-Fueled  Automobile  CAFE 
Incentives  and  Fuel  Economy  Labeling 
Requirements 

Correction 

In  rule  document  94-18312  beginning 
on  page  39638  in  the  issue  of 
Wednesday,  August  3, 1994  make  the 
following  corrections: 

§  600.1 1 3  [Corrected] 

1.  On  page  39654,  in  the  third 
column,  in  §600.113-93(e)(l),  the 
equation  should  read  as  set  forth  below: 
mpg  =  (5174xl04xCWFxSG)/ 

({(CWFxHC)  +  (0.429  X  CO)  + 

(0.273  X  CO2))  X  ((0.6  X  SGxNHV)  -1- 
5471)1 

§  600.1 1 3  [Corrected] 

2.  On  page  39655,  in  the  first  column, 
in  §  600.1 13-93(g),  the  equation  should 
read  as  set  forth  below: 

mpg  =  (CWFxSGx  3781.8)  / 

((CWFexHcxHC)  +  (0.429x00)  + 
(0.273  XCO2)  + 

(0.375  X  CH3OH)-i-(0.400  x  HCHO)) 

BILLING  CODE  1505-01-0 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[NM-017-42104)5-RGRP] 

Sale  of  Public  Land  in  Bernalillo 
County,  NM 

Correction 

In  notice  document  94-20213 
beginning  on  page  42280  in  the  issue  of 


Wednesday,  August  17, 1994,  make  the 
following  corrections: 

1.  On  page  42280,  in  the  third 
column,  in  the  SUMMARY,  in  the  sixth 
line  from  the  bottom,  insert  “not”  after 
“are”. 

2.  On  page  42281,  in  the  table,  in  the 
last  column,  in  the  first  line,  “Director 
to”  should  read  “Direct  to”. 

3.  On  the  same  page,  in  the  1st 
column,  in  the  2d  full  paragraph,  in  the 
17th  line,  insert  “bids”  after  “sealed”. 

4.  On  the  same  page,  in  the  third 
column,  under  FOR  FURTHER 
INFORMATION  CONTACT,  in  the  second  line 
from  the  bottom,  “Joseph  Maramillo” 
should  read  “Joseph  Jaramillo”. 

BILLING  CODE  1505-01-D 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

49  CFR  Part  172 

[Docket  No.  HM-206;  Notice  No.  94-8] 

RIN  2137-AB75 

Improvements  to  Hazardous  Materials 
Identification  Systems 

Correction 

In  the  correction  to  proposed  rule 
document  94-19490  beginning  on  page 
44230  in  the  issue  of  Friday,  August  26, 
1994,  make  the  following  correction: 

§  172.429  [Corrected] 

On  page  42231,  in  the  first  column,  in 
§  172.429(a),  in  the  second  line,  insert 
“must  be”  after  “label”. 

BILLING  CODE  1505-01-D 


Tuesday 
August  30,  1994 
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Waste  Transfer  Stations;  Proposed  Rule 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  237 
[FRL-4863-6] 

Waste  Handling  Practices  for  Vessels 
and  Waste  Transfer  Stations 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Shore  Protection  Act  of 
1988  requires  that  the  Environmental 
Protection  Agency  (EPA)  prescribe 
waste  handling  regulations  for  waste 
sources,  receiving  facilities,  and  vessels 
handling  or  transporting  municipal  or 
commercial  waste  in  coastal  waters. 

The  EPA  is  requesting  comments  on 
these  proposed  regulations  which: 
Require  that  waste  sources,  receiving 
facilities,  and  vessels  provide  the  means 
and  facilities  to  minimize  waste 
deposited  into  coastal  waters  during 
loading,  offloading,  and  transport: 
require  the  development,  adoption,  and, 
as  appropriate,  submission  by  each 
responsible  party  of  an  Operation  and 
Maintenance  manual  identifying 
procedures  to  be  used  to  prevent,  report, 
and  clean  up  any  deposit  of  mimicipal 
or  commercial  waste  into  coastal  waters, 
including  record  keeping  requirements; 
and  as  necessary,  require  use  of  tracking 
systems  to  assure  adequate  enforcement 
of  laws  preventing  the  deposit  of 
municipal  or  commercial  waste  into 
coastal  waters. 

DATES:  Written  comments  on  the 
proposed  rule  must  be  received  on  or 
before  October  31, 1994. 

ADDRESSES:  Written  comments  on  the 
proposed  rule  should  be  addressed  to 
Waste  Handling  Practices  Comment 
Clerk;  Water  Docket  MC-4101,  United 
States  Environmental  Protection  ‘ 
Agency,  401  M  St.  S.W.,  Washington, 
D.C.  20460.  Comments  should  include 
the  name  and  address  of  the  person 
commenting,  identify  this  proposed  rule 
by  name  (Waste  Handling  Practices  for 
Vessels  and  Waste  Transfer  Stations), 
and  cite  the  specific  section  of  the 
proposed  rule  to  which  each  comment 
applies.  Commenters  are  also  requested 
to  submit  any  references  cited  in  their 
comments.  Commenters  are  also 
requested  to  submit  an  original  and 
thi^  copies  of  their  written  comments 
and  enclosures.  Commenters  who  want 
receipt  of  their  comments  acknowledged 
should  include  a  self-addressed, 
stamped  envelope.  All  comments  must 
be  postmarked  or  delivered  by  hand  by 
October  31, 1994.  No  fascimilies  (faxes) 
will  be  accepted.  For  access  to  the 


Docket  materials,  call  (202)  260-3027 
between  9  a.m.  to  3:30  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays,  for  an  appointment.  EPA 
public  information  regulation  (40  CFR 
part  2)  provides  that  a  reasonable  fee 
may  be  charged  for  copying. 

FOR  FURTHER  INFORMATION  CONTACT:  )oel 
Salter,  Oceans  and  Coastal  Protection 
Division,  United  States  Environmental 
Protection  Agency,  4504F,  401  M  St. 
S.W.,  Washington,  D.C.  20460. 
Telephone:  (202)  260-8484. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

On  November  18, 1988,  Congress 
enacted  the  Shore  Protection  Act  (33 
U.S.C.  2601,  Public  Law  100-688,  102 
Stat.  4139  hereinafter  referred  to  as 
“SPA”)  to  minimize  trash,  medical 
debris  and  other  unsightly  and 
potentially  harmful  materials  from  being 
deposited  into  the  coastal  waters  of  the 
United  States  as  a  result  of  inadequate 
waste  handling  procedures  by  vessels 
transporting  wastes  on  U.S.  coastal 
waters  and  associated  loading  and  off¬ 
loading  facilities.  SPA  is  Title  IV, 
Subtitle  A  of  P.L.  100-688.  The 
Congressional  Conference  Report  on 
P.L.  100-688  stated  that  landfills  and 
their  attendant  barging  operations  are  a 
major  source  of  floatable  waste  in  harbor 
areas.  The  report  concluded  that  this 
type  of  waste  has  fouled  the  beaches  of 
this  country  on  several  occasions, 
reducing  the  quality  of  coastal  waters, 
endangering  the  health  of  humans, 
marine  mammals,  waterfowl  and  fish, 
and  causing  severe  declines  in  coastal 
economies  dependent  upon  tourism  and 
recreational  uses. 

Section  4102  of  SPA,  titled  Vessel 
Permits  and  Numbers,  establishes  that  a 
vessel  may  not  transport  municipal  or 
commercial  w'aste  in  coastal  waters 
without:  (1)  A  permit  ft-om  the  Secretary 
of  Transportation;  and  (2)  displaying  a 
number  or  other  marking  as  prescribed 
by  the  Secretary  under  Chapter  123  of 
Section  12502(b)  of  Title  46,  United 
States  Code.  The  Department  of 
Transportation  (DOT)  has  promulgated 
an  interim  regulation  on  vessel 
permitting  and  vessel  numbering  system 
(33  CFR  part  151,  subpart  B). 

Section  4103(a)  of  SPA  requires 
owners  and  operators  of  waste  sources, 
vessels  transporting  waste  and  waste 
receiving  facilities  to  take  all  reasonable 
steps  to  minimize  the  amount  of 
mimicipal  or  commercial  waste 
deposited  into  coastal  waters  both 
during  vessel  loading  and  unloading 
operations,  and  during  vessel 
transportation  from  a  waste  source  to  a 
receiving  facility. 


EPA  and  DOT  have  been  given 
authority  to  implement  certain 
provisions  of  SPA.  DOT  is  responsible 
for  issuing  permits  to  the  appropriate 
vessels  and  for  prescribing  the  number 
or  marking  which  the  vessel  must 
display  under  section  4102  of  SPA.  EPA 
is  responsible  for  developing  the 
regulations,  in  consultation  with  DOT, 
which  prescribe  waste  handling 
practices  pursuant  to  section  4103(b)  of 
SPA.  This  proposed  rule,  when 
promulgated,  will  fulfill  EPA’s 
obligation  under  SPA  section  4103(b). 
DOT  is  responsible  for  enforcing  SPA, 
although  the  Secretary  of  Transportation 
may  authorize  other  officers  or 
employees  of  the  United  States 
Government  to  enforce  provisions  of 
SPA  under  title  14  U.S.C.  89. 

The  Secretary  of  Transportation  has 
designated  the  United  States  Coast 
Guard  (USCG)  as  the  lead  entity  in 
implementing  SPA  on  DOT’S  behalf. 
Vessel  permits  under  SPA  are  issued  by 
the  USCG  in  accordance  with  33  CFR 
part  151,  subpart  B.  Under  Sections 
4102(d),  (e)  and  4104(a)  of  SPA,  EPA 
has  a  consultation  role  on  USCG  permits 
and  can  request  that  the  USCG  deny, 
suspend  or  revoke  a  permit. 

Specifically,  SPA  section  4102(d) 
provides  that  DOT  (USCG)  and  EPA  can 
deny  a  permit  if  the  owmer  or  operator 
of  a  vessel  has  a  record  indicating  a 
pattern  of  serious  violations  of  any  of 
the  following  statutes:  The  Shore 
Protection  Act  (33  U.S.C.  2601  et  seq.); 
The  Solid  Waste  Disposal  Act  (42  U.S.C. 
6901  et  seq.);  The  Marine  Protection, 
Research,  and  Sanctuaries  Act  of  1972 
(33  U.S.C.  1401  et  seq.);  The  Rivers  and 
Harbors  Appropriation  Act  of  1899  (33 
U.S.C.  401  et  seq.):  or  The  Federal  Water 
Pollution  Control  Act  (33  U.S.C.  1251  et 
seq.).  SPA  directs  the  USCG  to  provide 
a  hearing  process  for  denial,  suspension 
or  revocation  of  a  permit. 

The  EPA  is  proposing  these 
regulations  to  set  waste  handling 
practices  for  municipal  and  commercial 
waste  transported  in  U.S.  coastal  waters. 
SPA  permits  will  require  the  permittee 
to  comply  with  these  EPA  regulations 
when  they  are  promulgated  in  final 
form. 

The  proposed  rules  draw  on 
experience  from  the  State  of  New  York 
(6  NYCRR  Part  360,  Solid  Waste 
Management  Facilities  Document  for 
Solid  Waste  cmd  Semi-solid  Waste 
Handling  Practices),  and  from  the  State 
of  Louisiana  (Regulation  29-B,  section 
pertaining  to  permitting  of  vessels  that 
haul  municipal  and  commercial  waste). 

The  USCG  has  issued  interinv  final 
regulations  which  prescribe  permit 
application  requirements  for  SP.\ 
permits  (33  CFR  part  151).  The 
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regulations  proposed  today  are  designed 
to  work  in  concert  with  the  USCG 
permit  regulations  to  implement  SPA. 
These  regulations  apply  in  addition  tO; 
and.  not  in  lieu  of,  all.  applicable 
requirements  under  any  other  statutes. 

II.  Detailed  Discussion  of  the  Proposed 
Rule 

Purpose 

Section  237.1,  as  proposed, 
essentially,  restates  die  regulatory 
authority  given  to  E!PA  under  section 
4103(b)  of  SPA.  It  requires  EPA  to 
prescribe  regulations  that  provide 
methods  to  minimize  waste  deposits 
into  coastal  waters  during  loading, 
offloading,  and  transport.  It  provides  for 
the  development  and  submission,  as 
appropriate;  of  an  Operation  and. 
Maintenance  manual  that  will  identify 
procedures  to  prevent,  report  and  clean 
up  deposits  of  waste  and  keep  records. 
Moreover,  it  allows  the  Administrator  to 
require  owners  or  operators  of  waste 
sources,  vessels,  and  receiving  facilities 
to  operate  a  tracking  system  if  the 
Administrator  determines  them 
necessary  to  assure  adequate 
compliance  with  SPA. 

Applicability 

Except  for  those  exemptions 
described  below,  these  proposed' 
regulations  apply  to  all  owners  and 
operators  of  vessels  transporting 
municipal  or  commercial  waste  in 
coastal  waters;  waste  sources  from 
which  municipal  or  commercial  waste 
is  loaded  onto  a  vessel  in  coastal,  waters; 
and  receiving  facilities  to  which 
municipal  or  commercial  waste  is 
offloaded  from  a  vessel  in  coastal 
waters.  Coastal  waters  is  defined  in  the 
statute  (SPA  section  4101(2))  and  in 
proposed  §  237.3(b).  Where  there  is 
ambiguity  on  the  applicability  of  SPA, 
we  are  providing  clarification  below. 

Vessels  Included 

Proposed  §  237.2  states  that  the  rule 
would  apply  to  vessels  which  transport 
mimicipal  or  commercial  waste  in 
coastal  waters.  Owners  or  operators  of 
these  vessels  are  required,  among  other 
things,  to  obtain  permits  from  the 
USCG,  and  to  assure  that  any  deposit  of 
waste  into  coastal  waters  from  the  vessel 
during  transport  is  minimized.  The 
preamble  to  the  USCG’s  interim 
permitting  regulations  states  that  a 
vessel  which  regularly  transports 
miscellaneous  cargo  in  coastal  waters 
but  is  hired  to  transport  municipal  or 
commercial  waste  for  a  specific  voyage 
is  required  to  have  a  permit  to  transport 
the  municipal  or  commercial  waste  for 
that  voyage.  A  SPA  permit  and 


compliance  with  waste  handling 
requirements  of- this  rule  (when 
finalized)  are' required  of  the  vessel 
where  the  predominant  business  or 
purpose  of  the  vessel /or  that,  voyage  is 
transportation  of  municipal  or 
commercial  waste  (54  FR  22546,  22547, 
May  24, 1989). 

In  developing  this  regulation,  EPA  has 
worked  with  the  USCG  to  identify 
vessels  that  have  applied  for  SPA 
permits.  In  doing  so,  itbecame  clear  that 
there  are  vessels  ctirrently  transporting 
municipal  and  commercial  waste  that 
have  not  applied  for  a  permit  under  the 
USCG  permitting  requirements.  For 
example,  EPA  is  aware  of  a  number  of 
vessels  that  support  the  offshore  oil  and 
gas  industry  by  transporting  packaged 
garbage,  drilling  fluids,  and  drill 
cuttings  from  oil  and  gas  platforms  and 
developed  and  undeveloped  lease 
blocks  in  coastal,  waters  to  shore  for 
disposal.  EPA  believes  that  these  vessels 
fall  within  the  scope  of  SPA  because 
they  are  transporting  commercial  waste 
in  coastal  waters.  Therefore,  EPA 
believes  that  vessels  which  are  used, 
contracted,  or  hired  to  transport  oil  field 
mimicipal  and  commercial  waste  from 
offshore  development  and  production 
facilities  to  shore  reception  facilities, 
commonly  referred  to  as  “supply 
vessels,”  are  required  to  comply  with 
these  regulations,  when  promulgated  in 
final  form.  After  consulting  with  the 
USCG,  the  agency  has  been  informed' 
that  the  USCG  believes  that  these 
“supply  vessels”  are  also  subject  to  the 
permitting  requirements  under  33  CFR 
part  151,  subpart  B. 

Vessels  used,  contracted  or  hired  for 
the  purpose  of  pumping  sewage  from 
other  vessels  are  also  covered  by  these 
regulations.  The  Agency  considered 
excluding  these  pump-out  vessels  from 
the  universe  of  regulated  entities  to 
encourage  their  use,  but  concluded  that 
the  requirements  imposed  by  these 
regulations  are  minimal,  and  should  not 
discourage  the  use  of  pump-out  vessels. 

Vessels  Excluded 

Section  4102(a)  of  SPA  cleeirly 
exempts  public  vessels  from  this 
regulation.  Section  237.2(b)(1),  as 
proposed,  supports  this  exemption  by 
restating  that  these  regulations  do  not 
apply  to  such  vessels  (as  defined  in.  33 
CFR  151.1006).  “Public  vessels”  are 
defined  as  vessels  that  £ire  owned  or 
demise  chartered  and  operated  by  the 
United  States  government  or  a 
government  of  a  foreign  country  and  are 
not  engaged  in  commercial  service.  SPA 
states  that  vessels  as  defined  in  section 
2101  of  title  46  of  the  United  States 
Code  are  not  required  to  apply  for  a  SPA 
permit  to  transport  municipal  or 


commercial  waste  in.  coastal  waters  or 
comply  with  this  rule.  Note  that  a 
public  vessel  would  not  include  a  vessel 
owned  by  a  municipality. 

In  addition,  these  proposed 
regulations  would  not  apply  to  vessels 
which  transport  some  quantity,  of 
municipal  or  commercial  waste 
incidental  to  the  predominant  business 
or  purpose  of  the  vessel.  For  example, 
a  ferry  transporting  people  and  vehicles 
which  also  transports  a  garbage  truck 
loaded  with  municipal  or  commercial 
waste  is  not  required  to  apply  for  a  SPA 
permit  and  would  be  exempt  from 
complying  with  this  rule.  In  this 
example,  the  ferry’s  predominant 
business  or  purpose  is  not  waste 
transportation. 

The  conference  report  on  P.L.  109- 
688  states  that  SPA  was  intended  “only 
to  apply  to  vessels  whose  purpose  is  the 
transportation  of  municipal  or 
commercial  waste,  not  all  vessels.  It  was 
not  intended  to  apply  to  vessels  that 
may  generate  waste  during  their  ‘normal 
operations’.”  Examples  of  vessels 
exempt  from  this  rule  because  of  the 
normal  operation  exemption  would  be  a 
cruise  ship  and  a  fishing  vessel,  both  of 
which  transport  waste  generated  by  the 
crew  and  passengers  during  a  voyage. 
This  “normal  operation”  exemption  is 
set  forth  in  section  4101(3)(B)  of  SPA. 

If  normal  operational  waste  meeting 
the  definition  of  municipal  or 
commercial  waste  is  transferred  from 
the  generating  vessel  to  another  vessel 
contracted  to  transport  waste,  the  vessel 
receiving  the  municipal  or  commercial 
waste  is  subject  to  the  requirements  of 
SPA  as  a  vessel  and  receiving  facility 
and  must  comply  with  requirements 
under  these  regulations  when  finalized. 
The  waste  generating  vessel  is  not 
regulated  under  SPA.  This  clarification 
allows  vessels,  such  as  cruise  ships  and 
fishing  vessels,  to  offload  their  normal 
operational  waste  without  being  subject 
to  SPA  requirements. 

Waste  Sources 

SPA  section  4103(a)(1)  requires 
owners  or  operators  of  waste  sources  to 
take  all  reasonable  steps  to  assure  that 
all  municipal  or  commercial  waste  is 
loaded  onto  a  vessel  in  a  manner  that 
assures  that  waste  deposited  into  coastal 
waters  is  minimized.  There  are  a  variety 
of  entities  that  handle  municipal  or 
commercial  waste  that  are  considered 
waste  sources  for  purposes  of  these 
regulations.  These  include  trucks, 
certain  vessels,  waste  transfer  stations, 
and  island  docks  or  piers.  The  following 
provides  some  examples  of  how  and 
when  this  regulation  applies  to  some  of 
these  waste  sources.  Offshore  oil  and 
gas  exploration  platforms  will  not  be 
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considered  waste  sources  under  SPA, 
for  the  reasons  set  forth  below. 

A  truck  transporting  municipal  or 
commercial  waste  will  be  considered  a 
waste  source  (i.e.,  rolling  stock  or  motor 
vehicle)  if  it  directly  loads  its  waste 
onto  a  vessel.  If  a  truck  will  be 
transferring  mimicipal  or  commercial 
waste  to  a  vessel  by  means  of  a  waste 
transfer  station,  EPA  is  proposing  in 
§  237.2(b)(4)  that  the  truck  not  be 
considered  a  waste  source,  and  therefore 
not  be  subject  to  the  requirements  of 
these  regulations  on  its  own.  Instead, 
the  waste  transfer  station  would  be 
considered  the  waste  source  responsible 
for  ensuring  that  the  waste  transfer 
meets  the  waste  handling  standards  for 
these  regulations.  Section  237.4(e)(l)(ii) 
should  be  interpreted  to  require  the 
ovmer  or  operator  of  a  waste  source  to 
incorporate  guidelines  in  the  Operation 
and  Maintenance  manual  that  accounts 
for  the  truck  or  vessel  transfer.  The 
waste  transfer  station  more  typically 
will  have  the  necessary  equipment  and 
personnel  to  comply  with  these 
regulations.  Rolling  stock  -md  motor 
vehicles  typically  are  not  equipped  with 
containment  or  diversionary  structures 
e.g.  dip  nets,  oily  water  separators  etc., 
and  will  not,  in  most  cases,  be  able  to 
comply  with  requirements  being 
proposed  in  §  237.4. 

In  the  situation  where  waste  is 
transferred  from  an  offshore  oil  and  gas 
development  and  production  facility, 
the  oil  and  gas  facility  is  not  a  waste 
source  for  purposes  of  these  regulations. 
That  transfer  is  governed  by  the  Clean 
Water  Act  (National  Pollution  Discharge 
Elimination  System),  which  regulates, 
among  other  things,  the  discharge  of 
pollutants  from  point  sources,  including 
offshore  oil  and  gas  development  and 
production  facilities,  and  the  Marine 
Plastic  Pollution  Research  and  Control 
Act  (MPPRCA)  which  governs  the 
regulation  of  garbage  generated  by  ships. 
Under  the  Clean  Water  Act,  EPA  has 
promulgated  effluent  limitation 
guidelines  and  new  source  performance 
standards  for  the  offshore  oil  and  gas 
industry  (58  FR  12453,  March  4, 1993). 
Coverage  of  these  offshore  oil  and  gas 
development  and  production  facilities 
under  SPA  would  be  duplicative  and 
unnecessary. 

Definitions 

Section  237.3  lays  out  definitions  to 
be  used  to  interpret  and  implement 
these  regulations.  Some  of  the 
definitions  are  the  same  as  the 
definitions  in  SPA.  Others  are 
clarifications  or  additions  to  those 
definitions.  Unless  otherwise  noted, 
those  terms  are  consistent  with  USCG 
definitions  under  33  CFR  part  151.  The 


definitions  proposed  today  that  are 
different  or  in  addition  to  those  in  SPA 
include  definitions  for  the  terms  waste 
source,  receiving  facility,  operator, 
owmer,  SPA,  waste  deposit,  and  waste 
transfer  station. 

EPA  proposes  to  include  within  the 
coverage  of  this  regulation  a  typical 
waste  transfer  from  vessel  to  vessel 
(with  exceptions  noted  in  the  discussion 
of  vessels  excluded  under  the 
applicability  section)  by  including  the 
term  “vessel”  in  the  definition  of  waste 
source  and  the  definition  of  receiving 
facility.  This  is  clearly  within  the  intent 
of  the  statute.  Vessels  which  transfer 
municipal  or  commercial  waste  to  other 
vessels,  unless  excluded  as  described 
above,  will  be  required  to  comply  with 
these  regulations  as  a  waste  source  or 
receiving  facility  (depending  on 
whether  the  transfer  is  loading  onto  or 
offloading  from  the  vessel)  and  to  clean 
up  waste  deposited  into  U.S.  coastal 
waters  as  a  result  of  inadequate  waste 
transport  or  transfer  practices. 

The  definition  of  “vessel”  includes 
non  self-propelled  vessels  and  the 
attendant  towing  vessel.  This  is 
included  to  ensure  that  barges  tied  to  a 
towing  vessel  are  covered  by  these 
regulations.  They  would  be  considered 
one  vessel. 

The  definition  of  “waste  source” 
includes  any  rolling  stock  or  motor 
vehicles  from  which  waste  is  directly 
loaded  onto  vessels.  As  explained  infra, 
once  rolling  stock  (e.g.,  a  garbage  truck) 
enters  a  waste  transfer  station,  the 
transfer  station,  and  not  the  rolling  stock 
would  be  the  sole  waste  source 
responsible  for  all  appropriate  waste 
handling  practices  and  requirements 
under  these  proposed  regulations. 

Note  that  the  definition  of  “municipal 
and  commercial  waste”  is  proposed  as 
defined  in  section  4103  of  SPA,  as 
“solid  waste”  and  includes  solid,  semi¬ 
solid,  and  liquid  materials  (as  defined  in 
section  1004  of  the  Solid  Waste  Disposal 
Act,  42  U.S.C.  6903),  with  exceptions  as 
defined  in  Section  4101(3)  of  SPA.  It 
also  includes  waste  drilling  fluids  and 
drill  cuttings. 

Specific  Waste  Handling  Practices  for 
Waste  Sources  and  Receiving  Facilities 
During  Loading  and  Offloading 

Proposed  §  237.4  would  require  the 
owner  or  operator  of  a  waste  source  or 
receiving  facility  to;  (1)  Meet  standards 
related  to  loading  and  offloading 
municipal  or  commercial  waste  to 
assure  that  any  deposit  of  waste  in 
coastal  waters  is  minimized;  (2)  provide 
methods  and  procedures  to  promptly 
clean  up  waste  deposited  in  coastal 
waters;  (3)  have  fixed  lighting;  (4) 
develop,  adopt,  and  submit,  as 


appropriate,  an  Operation  and 
Maintenance  manual;  and  (5)  maintain 
records  of  waste  deposited  in  coastal 
waters.  EPA  considered  other 
alternatives  to  the  regulations  proposed 
today,  such  as  identifying  specific 
methods  and  tools  for  clean  up  required 
by  the  regulations  instead  of  generic 
waste  handling  practice  standards. 

Rather  than  require  the  use  of  specific 
methods  or  tools,  EPA  believes  that  the 
generic  waste  handling  practices 
contained  in  the  proposed  regulations,  if 
promulgated  in  final  form,  will  be 
sufficient  to  eliminate  the  waste 
problems  resulting  from  inadequate 
municipal  and  commercial  waste 
handling  activities  in  coastal  waters 
while  preserving  necessary  flexibility  on 
how  to  best  achieve  that  result. 

Among  the  proposed  waste  handling 
practices  for  waste  sources  and 
receiving  facilities  are  requirements  for 
containment  or  diversionary  structures. 
EPA  believes  this  equipment,  e.g., 
booms,  dip  nets,  and  oily  water 
separating  equipment,  is  necessary  to 
control  or  contain  the  waste  that  is 
deposited  in  coastal  waters.  In  addition, 
EPA  proposes  that  waste  sources  and 
receiving  facilities  must  have  fixed 
lighting  when  conducting  loading  and 
offloading  operations  between  sunset 
and  sunrise.  Such  lighting  is  necessary 
to  provide  waste  handling  personnel 
with  the  visual  ability  to  control  and 
contain  waste  transfers  with  a  minimum 
of  improper  disposal  into  coastal  waters. 

The  proposal  also  contains 
requirements  for  owner  or  operators  of 
waste  sources  and  receiving  facilities  to 
clean  up  all  municipal  or  commercial 
waste  that  may  have  been  deposited  into 
coastal  waters  during  loading  or 
offloading.  EPA  is  proposing  that  such 
clean  up  must  occur  before  the  first  high 
tide  after  the  disposal  occurs.  EPA 
believes  that  requiring  this  time  frame 
for  the  clean  up  is  appropriate  because 
otherwise  the  waste  would  disperse  at 
high  tide  beyond  the  waste  source  or 
receiving  facilities’  ability  to  contain  or 
control  the  waste.  Among  the  cleanup 
methods  set  forth  in  the  proposed  rule 
are  sweeper  boats,  manned  boats  with 
nets,  booms  or  other  equipment,  and/or 
shoreline  cleanup  personnel.  The 
proposed  rule  would  require  that 
cleanup  resources  be  in  continuous 
operation  or  on  standby  for  loading  and 
offloading  operations  which  take  place 
during  an  ebb  tide.  EPA  believes  that 
this  requirement  will  ensure  that  waste 
that  is  deposited  into  coastal  waters  is 
contained  or  controlled  before  it  has  the 
chance  to  disperse  with  an  ebb  tide. 

The  proposal  also  would  require 
waste  sources  and  receiving  facilities  to 
have  a  placard  located  at  the  facility 
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which  is  readily  visible  to  persons 
involved  in  waste  handling  practices. 
Such  placard  would.need  to  display  the 
name  and  telephone  number  of  the 
individual  responsible  for  notifying  the 
USCG  National  Response  Center  (NRC) 
at  1-800-424-8802  in  the  event  of  a 
deposit  of  waste  into  coastal  waters  that 
is  not  cleaned  up. 

SPA  section  4103(b)(2)  provides  that 
the  Administrator  may  require 
responsible  parties  to  submit  Operation 
and  Maintenance  manuals,  as 
appropriate.  EPA  proposes  to  require 
that  all  waste  sources  and  receiving 
facilities  covered  imder  SPA  (with  the 
exceptions  noted  in  §  237.2),  develop 
and  adopt  these  manuals  and  that  each 
of  the  waste  sources  and  receiving 
facilities  submit  to  the  EPA  a  letter 
certifying  that  the  manual  was 
developed  in  accordance  with  the 
guidelines  provided.  The  Operation  and 
Maintenance  manual  shall  then  be 
submitted  to  the  Administrator  only 
upon  request,  and,  if  requested,  within 
two  weeks  of  the  request  by  the 
Administrator  for  the  manual. 

Alternatives,  such  as  requiring  the 
submission  of  operation  and 
maintenance  manuals  by  a  subset  of  tlie 
regulated  community,  or  “as 
appropriate,”  depending  on  the 
circumstances,  would  be  difficult  to 
implement  and  more  likely  an  obstacle 
to  meeting  the  intent  of  SPA.  The 
development  of  operation  and 
maintenance  manuals  by  all  of  the 
regulated  community  will  ensure  that 
owners  and  operators  are  aware  of  waste 
handling  procedures,  including  who 
shall  be  responsible  for  the  cleanup  of 
waste  deposits,  notification  and 
reporting  requirements,  and  equipment 
needed  to  contmn  and.  or  clean  up  a 
waste  deposit.  Submission  of  manuals 
upon  request  will  help  assure  that  there 
is  a  minimum  standard  of  waste 
handUng  practices  for  the  regulated 
community.  To  facilitate 
implementation  of  this  requirement, 

EPA  is  proposing  as  an  appendix  to  this 
regulation  information  on  developing  an 
operation  and  maintenance  manual.  The 
proposal  leaves  the  content  of  the 
manual  flexible — each  responsible  party 
will  develop  its  own  procedures  and 
document  these  procedures  in  the 
manual,  following  the  general  guidance 
in  the  appendix.  EPA  encourages  those 
that  have  already  developed  operation 
and  maintenance  manuals  consistent 
with  the  guidelines  prescribed  in 
Appendix  A  to  use  these  manuals. 

Those  that  have  not  yet  developed  a 
relevant  operation  and  maintenance 
manual  are  encouraged  to  use  the 
guidelines  provided  in  Appendix  A  to 
develop  a  manual. 


Under  this  proposal,  the 
Administrator  or  the  Secretary  may 
review  these  manuals  and  either  accept 
the  manual  or  reject  the  manual  with 
comment  if  the  manual  fails  to  provide 
the  necessary  information  prescribed  in 
the  regulations.  Operations  may 
continue  during  this  review  process. 
Failure  to  develop  an  operation  and 
maintenance  manual,  or  to  follow  the 
procediues  adopted  in  the  facihty’s 
manual,  would  be  a  violation  of  these 
regulations. 

The  Operation  and  Maintenance 
manual  must  include  procedures  for 
notifying  the  USCG  in  the  event  of  a 
deposit  of  regulated  waste  into  coastal 
waters  that  is  beyond  the  capacity  of  the 
owner  or  operator  to  clean  up.  In 
addition,  it  must  identify  an  individual 
responsible  for  such  notification.  This 
individual  must  be  designated  by  the 
owner  or  operator  of  the  waste  source  or 
receiving  facility.  The  identification  of 
this  person  and  his  or  her 
responsibilities  shall  provide  a  process 
for  reporting  and  requesting  assistance 
in  the  case  of  a  deposit  beyond  the 
capacity  of  the  waste  source,  vessel  or 
receiving  facility  to  contain  and  clean 
up  after  implementing  clean  up 
procedures  outlined  in  the  operation 
and  maintenance  manual.  The 
responsible  individual  must  be  a 
supervisory  employee  responsible  for 
waste  handling  activities  or  an  officer  of 
the  company  owning  or  operating  the 
waste  source,  vessel  or  receiving 
facility,  who  is  responsible  for  some 
aspect  of  waste  handling  activities  (e.g. 
vice  president  in  charge  of  operations). 
Therefore,  the  responsible  individual 
can  be  an  owner  or  operator  of  the 
company.  When  a  municipal  or 
commercial  waste  deposit  is  beyond  the 
capacity  of  the  regulated  entity  to  clean 
up  after  implementing  the  clean  up 
procedures  outlined  in  the  Operation 
and  Maintenance  manual,  the 
responsible  individual  is  accountable 
for  notifying  the  USCG  NRC  in  the  case 
of  a  deposit  of  waste  into  coastal  waters. 

The  regulations  would  require  that 
the  Operation  and  Maintenance  manual 
be  accessible  to  all  employees  involved 
in  waste  handling  activities.  In  addition 
to  the  notification  requirements,  any 
person  witnessing  a  deposit  of 
municipal  or  commercial  waste  into 
coastal  waters  is  encouraged  to  contact 
the  USCG  NRC  when  it  is  suspected  that 
there  is  a  violation  of  these  regulationa. 
Owners  and  operators  are  encouraged  to 
put  this  USCG  NRC  number  on  the 
placard. 


Specific  Waste  Handling  Practices  for 
Vessels  During  Transport 

Proposed  §  237.5  provides  a  standard 
for  waste  handling  practices  for  vessels 
during  transport  of  municipal  or 
commercial  waste  in  coastal  waters. 

This  standard  requires  that  the  owner  or, 
operator  ensure  that  the  deposit  of  waste 
into  coastal  waters  from  a  vessel  is 
minimized.  For  example,  open  hopper 
barges  transporting  municipal  solid 
waste  could  comply  by  covering  the 
entire  open  area  of  the  hopper  barge 
with  a  net  suitable  for  minimizing  waste 
deposits  into  coastal  waters  during 
transport.  In  addition  to  meeting  this 
standard,  all  vessels  requiring  a  SPA 
permit  will  be  required  to  submit  an 
Operation  and  Maintenance  manual  to 
the  appropriate  USCG  office  with  their 
permit  application.  The  permittee  or 
applicant  should  call  the  USCG  NRC  to 
obtain  the  address  of  the  appropriate 
USCG  office  for  the  area  in  which  the 
vessel  will  operate.  The  owners  or 
operators  of  vessels  which  have  already 
obtained  a  conditional  permit  under  the 
USCG  interim  permitting  rule  (33  CFR 
Part  151)  would  be  required  to  submit 
an  Operation  and  Maintenance  manual 
within  180  days  of  the  effective  date  of 
the  rule.  Owners  and  operators  of 
vessels  not  yet  permitted  would  need  to 
submit  an  Operation  and  Maintenance 
manual,  at  the  time  they  submit  a  permit 
application  to  the  USCG. 

Operation  and  Maintenance  manual 
requirements  for  vessels  are  similar  to 
those  proposed  for  waste  sources  and 
receiving  facilities  discussed  above. 

EPA  considered  requiring  vessel  owners 
and  operators  to  submit  to  the  USCG  a 
letter  certifying  the  development  of  the 
Operation  and  Maintenance  manual 
rather  than  the  manual  itself;  however,  - 
EPA  decided  that  because  vessels  are 
required  to  submit  an  application  for  a 
permit  it  is  logical  to  include  a  copy  of 
their  manual.  Submission  of  the  manual 
with  the  permit  application  ensiues  that 
the  permit  applicant  has  fully 
considered  Aese  waste  handling 
practices,  cleanup  measures,  record 
keeping,  and  reporting  requirements 
and  has  documented  them  accordingly. 
Guidance  for  development  of  a  vessel 
Operation  and  Maintenance  manual  is 
found  in  Appendix  A  of  this  proposal. 
Failure  to  develop  an  Operation  and 
Maintenance  manual  is  a  violation  of 
SPA  and  these  regulations. 

EPA  is  proposing  that  the  owner  or 
operator  of  a  vessel  subject  to  this 
regulation  must  secure  the  waste  to 
ensure  that  deposit  in  coastal  waters  is 
minimized.  In  particular,  vessels  must 
not  be  loaded  in  excess  of  their  design 
capacity  or  in  a  manner  inconsistent 
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with  the  vessel’s  Operation  and 
Maintenance  manual.  Loading  of  a 
vessel  in  excess  of  its  capacity  would 
clearly  pose  risks  of  waste  deposition  in 
coastal  waters.  In  addition,  the  proposal 
contains  a  provision  which  would 
require  vessels  to  have  and  use  a 
drainage  containment  system.  Such  a 
system  will  reduce  the  amount  of 
leachate  discharge  into  coastal  waters. 
EPA  is  also  proposing  that  all  ports  and 
valves  which  may  be  used  for  flushing 
or  discharging  waste  residue  from  the 
hull  or  tanks  must  be  labelled  and  valve 
seals  shall  be  placed  on  the  valves.  This 
requirement  would  ensure  that  waste 
handling  personnel  would  easily  be  able 
to  control  the  movement  of  leachate  and 
waste  on  the  vessel. 

The  Agency  is  proposing  that  owners 
or  operators  of  vessels  remove  all 
municipal  or  commercial  waste 
deposited  into  coastal  waters  during 
transport,  or,  when  appropriate,  during 
the  waste  transfer.  This  proposal  also 
would  require  the  vessels  to  have  the 
capability  on  board  to  clean  up  the 
waste  deposited  or  to  call  a  support  unit 
to  clean  up  the  waste  deposited.  In 
addition,  as  EPA  proposed  for  waste 
sources  and  receiving  facilities,  the 
proposal  would  require  vessels  to  have 
a  placard  located  on  board  which  is 
readily  visible  to  persons  involved  in 
waste  handling  practices.  The  placard 
would  have  to  display  the  name  and 
telephone  number  of  the  individual 
responsible  for  notifying  the  USCG  NRC 
of  a  deposit  of  waste  in  coastal  waters 
that  is  beyond  their  capacity  to  clean 
up. 

Finally,  the  proposal  would  require 
vessel  owners  or  operators  to  maintain 
records  of  municipal  or  commercial 
waste  deposited  in  coastal  waters.  The 
records  are  to  include  information  on 
the  date  and  time  of  day  the  deposit 
occurred;  the  type  of  waste  deposited; 
the  estimated  amount  and  type  of  waste 
recovered;  and  the  name  of  the  vessel 
from  which  the  deposit  occurred. 
Section  4103(b)(2)  authorizes  EPA  to 
include  record  keeping  requirements  in 
the  regulations,  and  the  Agency  believes 
that  such  requirements  are  reasonable, 
and  will  encourage  proper  handling  of 
waste  so  that  deposits  into  U.S.  coastal 
waters  do  not  occur.  Similar 
requirements  have  been  proposed  for 
the  o^vners  and  operators  of  waste 
sources  and  receiving  facilities. 

As  with  waste  handling  practices 
proposed  for  waste  sources  and 
receiving  facilities,  EPA  considered 
alternatives  to  regulating  these  vessels, 
such  as  specific  procedures  and 
equipment  required  on  board  a  vessel. 
Because  of  the  variability  in  nature  of 
municipal  and  commercial  waste 


transported,  in  addition  to  the  variety  of 
vessels,  waste  sources  and  receiving 
facilities  affected  by  this  rule,  EPA 
chose  to  propose  a  waste  handling 
practice  standard  alternative  today  that 
is  flexible  yet  sufficient  to  carry  out  the 
goals  of  the  statute. 

Tracking  System 

Section  4103(b)(3)  of  SPA  allows  for 
tracking  systems  to  be  required  if  the 
Administrator  determines  that  tracking 
systems  will  be  necessary  to  assure 
adequate  enforcement  of  the 
requirements  in  SPA  and  these 
regulations.  EPA,  in  consultation  with 
the  USCG,  conducted  a  study  on  the 
need  for  tracking  systems  for  vessels 
transporting  municipal  and  commercial 
waste.  The  results  of  this  study  are 
documented  in  a  Report  to  Congress 
submitted  by  EPA  in  August  of  1992, 
titled  “The  Need  for  Tracking  Systems 
on  Vessels  Transporting  Municipal  or 
Commercial  Wastes.”  EPA  is  proposing 
to  follow  the  recommendation  outlined 
in  that  report  and  require  a  tracking 
system  in  the  future  only  if  deemed 
necessary  by  the  Administrator  (on  a 
case-by-case  basis). 

EPA  is  proposing  in  §  237.6  today  that 
a  tracking  system  may  be  required  for 
owners  and  operators  of  waste  sources, 
vessels,  and  receiving  facilities  which 
have  been  identified  as  persistent 
violators.  In  determining  whether  to 
require  a  tracking  system,  EPA  is 
proposing  that  the  Administrator 
consider  the  following  variables;  (1)  The 
owner’s  and  operator’s  history  of 
compliance  with  SPA;  (2)  the  owner’s 
and  operator’s  history  of  compliance 
with  other  environmental, statutes;  (3) 
the  characteristics  and  amounts  of  waste 
transported;  and  (4)  the  feasibility  of 
installing  a  specific  kind  of  tracking 
system. 

A  tracking  system  can  be  used  to 
provide  a  manifest  of  waste  movement, 
track  the  waste  from  a  waste  source  to 
the  offloading  facility,  or  serve  any 
purpose  deemed  appropriate  by  the 
Administrator  to  track  persistent 
violators. 

Enforcement 

Sections  4105  and  4108  of  SPA  give 
the  Secretary  of  Transportation  the 
authority  to  enforce  the  requirements  of 
SPA  and  assess  penalties.  The  Secretary 
has  delegated  this  authority  to  the 
USCG.  Under  SPA,  EPA  also  is  provided 
authority  under  sections  4105  and  4104 
to;  (1)  Conduct  investigations  of  an 
owner  or  operator  of  a  vessel  or  facility 
if  the  owner  or  operator  has  five  or  more 
separate  violations  during  a  six-month 
period;  and  (2)  request  that  the 
Secretary  of  Transportation  suspend  or 


revoke  a  permit  issued  to  a  vessel  for  a 
violation  of  SPA  or  regulations 
promulgated  under  SPA. 

SPA  section  4108  states  that  after 
notice  and  an  opportunity  for  a  hearing, 
a  person  found  by  the  Secretary  of 
Transportation  to  have  violated  the  SPA 
or  a  regulation  promulgated  under  it  for 
w'hich  a  civil  penalty  is  provided  is 
liable  to  the  United  States  for  the  civil 
penalty  so  provided.  33  U.S.C.  section 
2608(a).  Section  4109  of  the  SPA 
establishes  that  a  person  who  violates 
SPA  requirements  is  liable  to  the  United 
States  government  for  a  civil  penalty  of 
not  more  than  $25,000.  33  U.S.C. 

Section  2609(a).  The  Act  specifies  that 
each  day  of  a  continuing  violation  is  a 
separate  violation.  Id. 

Proposed  §  237.7(a)  codifies  the  notice 
and  opportunity  for  a  hearing  provisions 
from  the  statutory  language  of  SFA 
section  4108(a).  "The  legislative  history 
of  SPA  makes  it  clear  that  the 
assessment  of  civil  penalties  should  not 
require  an  “on  the  record”  hearing 
within  the  meaning  of  the 
Administrative  Procedure  Act.  H.  Conf. 
Rep.  No.  100-1090,  at  46  (Oct.  18, 

1988).  As  noted  above,  the  USCG  has 
been  delegated  the  authority  to  enforce 
the  requirements  of  SPA,  and  the 
legislative  history  specifically  cites  the 
USCG  civil  penalty  procedural  rules 
under  33  CFR  1.07  as  providing  the 
appropriate  level  of  due  process,  notice, 
and  opportunity  to  be  heard.  Id.  Thus, 

§  237.7(a)  of  the  proposed  rule  specifies 
that  prior  to  issuing  a  SPA  civil  penalty, 
notice  and  an  opportunity  for  a  hearing 
w'ill  be  conducted  in  accordance  with 
the  Coast  Guard’s  civil  penalty 
procedures.  The  Coast  Guard  has 
indicated  to  EPA  its  intent  to  utilize  the 
procedures  in  33  CFR  1.07  for 
imposition  of  civil  penalties  under  SPA. 

Section  237.7(b)  provides  the  legal 
authority  for  the  imposition  of  a  civil 
penalty  for  any  violation  of  the 
substantive  provisions  of  part  237  by 
restating  the  statutory  penalty  level 
provided  in  section  4109(a)  of  SPA. 

With  regard  to  the  “person”  liable  for 
penalties,  section  4104(c)  broadly 
defines  the  term  “person”  to  mean  an 
“individual,  trust,  firm,  joint  stock 
company,  corporation  (including  a 
government  corporation),  partnership, 
association,  state,  municipality, 
commission,  political  subdivision  of  a 
State,  or  any  interstate  body.”  33  U.S.C. 
2604(4).  Under  the  terms  of  §  237.3,  any 
of  such  “persons”  could  qualify  as  an 
ow'ner  or  operator  of  a  regulated  entity, 
and  be  subject  to  the  assessment  of  civil 
penalties  by  the  Secretary. 
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EPA  Review  Procedures  and  Grounds 
for  Denial 

Section  4102(e)  provides  that  the 
Secretary,  after  consultation  with  the 
Administrator,  shall  issue  or  deny  a 
permit,  within  30  days  of  receiving  a 
complete  application.  EPA  and  the 
USCG  intend  to  establish  the  inter¬ 
agency  permit  and  application  review 
procedures  in  a  Memorandum  of 
Understanding  (MOU).  These  inter¬ 
agency  review  procedures  will  be 
developed  jointly  with  the  USCG. 

III.  Compliance  With  Other  Acts  and 
Orders 

A.  Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735  (October  4, 1993)),  The  Agency 
must  determine  whether  the  regulatory 
action  is  “significant”  and  therefore 
subject  to  OMB  review  and  the 
requirements  of  the  Executive  Order. 

The  Order  defines  “significant 
regulatory  action”  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the  economy 
of  SlOO  million  or  more  or  adversely  affect 
in  a  material  way  the  economy,  a  sector  of 
the  economy,  productivity,  competition,  jobs, 
the  environment,  public  health  or  safety,  or 
state,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken  or 
planned  by  another  agency; 

(3)  Materially  alter  the  budgetarj'  impact  of 
entitlement,  grants,  user  fees,  or  loan 
programs  or  the  rights  and  obligations  of 
recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the  President’s 
priorities,  or  the  principles  set  forth  in  the 
Executive  Order. 

It  has  been  determined  that  this  rule  is  not 
a  "significant  regulatory  action”  under  the 
terms  of  Executive  Order  12866  and  is 
therefore  not  subject  to  OMB  review. 

B.  Regulatory  Flexibility  Act 

Pursuant  to  the  Regulatory  Flexibility 

Act  of  1980,  5  U.S.C.  601  et  seq., 
whenever  an  agency  is  developing 
regulations,  it  must  prepare  and  make 
available  for  public  comment  the  impact 
of  the  regulations  on  small  entities  (i.e., 
small  businesses,  small  organizations, 
and  small  governmental  jurisdictions). 
However,  no  regulatory  flexibility 
analysis  is  required  if  the  head  of  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
The  Agency  has  prepared  a  Regulatory- 
Impact  Analysis  (RIA).  This  RIA  shows 
that  the  estimated  first  year  cost  is 
approximately  $1,609,000  for  vessels, 
waste  sources,  and  receiving  facilities. 
Annual  costs  during  the  next  5  years  are 
estimated  at  $249,000  for  vessels,  waste 


sources,  and  receiving  facilities.  The 
average  first  year  costs  per  vessel  of 
$253-$!  ,41 3  are  not  considered 
significant.  The  average  first  year  costs 
for  waste  sources  and  receiving  facilities 
are  estimated  at  $126-$2,316.  The 
largest  share  of  compliance  costs, 
measured  as  first  year  costs,  will  be  for 
waste  transport  vessels,  primarily 
supply  boats  transporting  muds  and 
packaged  garbage  from  offshore  rigs. 
Based  on  EPA’s  analysis  of  the  effected 
regulated  community,  I  certify  that  this 
proposed  rule  imposes  no  significant 
economic  impacts  on  a  substantial 
number  of  small  entities. 

C.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  proposed  rule  have 
been  submitted  for  approval  to  the 
Office  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduction 
Act,  44  U.S.C.  3501  et.  seq.  An 
Information  Collection  Request 
document  has  been  prepared  by  EPA 
(ICR  #1700.01)  and  a  copy  may  be 
obtained  from  the  Information  Policy 
Branch;  EPA;  401  M  St.,  S.W.  (Mail 
Code  2136);  Washington,  DC  20460  or 
by  calling  (202)260-2740. 

This  collection  of  information  has  an 
estimated  reporting  burden  averaging  4 
hours  per  response  and  an  estimated 
annual  recordkeeping  burden  averaging 
25  hours  per  respondent.  These 
estimates  include  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

Comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden 
should  be  sent  to  Chief,  Information 
Policy  Branch,  EPA,  401  M  St.  S.W. 
(mail  code  2136),  Washington,  DC 
20460;  and  to  the  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget,  Washington, 
DC  20503,  marked  “Attention:  Desk 
Officer  for  EPA.”  The  final  Rule  will 
respond  to  any  public  comments  on  the 
information  collection  requirements 
contained  in  this  proposal. 

List  of  Subjects  in  40  CFR  Part  237 

Environmental  protection.  Coastal 
zone.  Marine  debris.  Municipal  and 
commercial  waste.  Penalties,  Reporting 
and  recordkeeping  requirements.  Solid 
waste.  Vessels,  Waste  handling 
practices.  Water  pollution  control. 


Dated:  August  19, 1994. 

Carol  M.  Browner,  ‘ 

Administrator. 

40  CFR  part  237  is  proposed  to  bo 
added  to  read  as  follows: 

PART  237— WASTE  HANDLING 
PRACTICES  FOR  VESSELS  AND 
WASTE  TRANSFER  STATIONS 

Sec. 

237.1  Purpose. 

237.2  Applicability. 

237.3  Definitions. 

237.4  Specific  waste  handling  practices  for 
waste  sources  and  receiving  facilities 
during  loading  and  offloading. 

237.5  Specific  waste  handling  practices  for 
vessels  during  transport. 

237.6  Tracking  system. 

237.7  Enforcement. 

Appendix  A  to  Part  237 — Guidance  on 
Operation  and  Maintenance  Manuals 
for  Waste  Sources,  Vessels  and 
Receiving  Facilities 
Appendix  B  to  Part  237 — EPA  Regional 
Contacts  for  SPA 
Authority:  33  U.S.C.  2602  et  seq. 

§  237.1  Purpose. 

This  Part  237  establishes  regulatory- 
requirements  in  response  to  the  Shore 
Protection  Act  of  1988  (33  U.S.C.  2601 
et.  seq.).  This  part  includes  provisions 
for: 

(a)  Waste  minimization.  Requirements 
under  the  Shore  Protection  Act,  title  IV 
of  Public  Law  100-688  (102  Stat.  4154- 
4159),  for  vessels,  waste  sources,  and 
receiving  facilities  to  assure  that 
commercial  and/or  municipal  waste 
deposited  into  coastal  waters  during 
loading,  offloading  and  transport  is 
minimized: 

(b)  Operation  and  Maintenance 
Manual  development.  The  preparation, 
adoption,  and  as  appropriate, 
submission,  by  the  owner  or  operator  of 
a  waste  source,  vessel,  or  receiving 
facility,  of  an  Operation  and 
Maintenance  manual  identify-ing 
procedures  to  be  used  to  prevent,  report, 
and  clean  up  any  deposit  of  municipal 
or  commercial  waste  into  coastal  waters, 
including  record  keeping  requirements; 
and 

(c)  Tracking  system  installation. 
Tracking  systems  where  and  when  the 
Administrator  determines  they  are 
necessary  to  assure  adequate 
compliance  with  laws  regarding  the 
deposit  of  municipal  or  commercial 
waste  into  coastal  waters. 

§237.2  Applicability. 

(a)  Inclusion.  E.xcept  as  provided  in 
paragraph  (b)  of  this  section,  this  part 
applies  to  each  owner  or  operator  of: 

(1)  A  vessel  transporting  municipal  or 
commercial  waste  in  coastal  waters; 
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(2)  A  waste  source  as  defined  in 
§237.3(1):  or 

(3)  A  receiving  facility  as  defined  in 
§  237.3(g). 

(b)  Exclusion.  This  part  does  not 
apply  to: 

(1)  The  owner  or  operalcff  of  a  public 
vessel  as  defined  in  §  237 .3(f); 

(2)  Vessels  transporting  municipal  or 
commercial  waste  incidental  to  their 
predominant  business  or  purpose; 

(3)  Vessels  transporting  municipal  or 
commercial  waste  generated  during 
normal  operations; 

(4)  Rolling  stock  or  motor  vehicles 
which  transfer  municipal  or  commercial 
waste  to  a  vessel  within  a  waste  transfer 
station;  and 

(5)  Offshore  oil  and  gas  development 
and  production  facilities. 

{c]>CompatibiIity.  The  requirements  of 
the  Shore  Protection  Act  (SPAl  and  this 
part,  apply  in  addition  to,  and  not  in 
lieu  of,  all  applicable  requirements 
under  any  other  statutes. 

§  237.3  Definitions. 

The  definitions  set  forth  in  section 
4101  of  SPA  apply  to  this  part,  except 
if  they  have  b^n  modified  in  this 
section. 

(a)  Administrator.  Adnunistrator 
means  the  Administrator  of  the 
Environmental  Protection  Agency  or 
person  designated  by  the  Administrator. 

(b)  Coastal  waters.  Coastal  waters 
means — 

(1)  The  territoriail  seas  of  the  United 
States; 

(2)  Tlie  Great  Lakes  and  their 
connecting  waters: 

(3)  The  marine  and  estuarine  waters 
of  the  United  States  up  to  the  bead  of 
tidal  influence;  and 

(4)  The  Exclusive  Economic  Zone  as 
established  by  Presidential 
Proclamation  5030,  dated  March  10, 

1983  (3  CFR.  1983  Comp.,  p.  22). 

Note:  Under  this  proclamation,  the 
Exclusive  Economic  Zone  extends  from  the 
baseline  of  the  territorial  sea  of  the  United 
States  seaward  200  nautical  miles. 

(c)  Municipal  or  commercial  waste. 
Municipal  or  commercial  waste  means 
solid  waste  (as  defined  in  section  1004 
of  the  Solid  Waste  Disposal  Act  (42 
U.S.C.  6903))  except — 

(1)  Solid  waste  identified  or  listed 
under  section  3001  of  the  Sobd  Waste 
Disposal  Act  (42  U.S.G.  6921); 

(2)  Waste  generated  by  the  vessel 
during  normal  operations; 

(3)  Debris  solely  from  construction 
activities: 

(4)  Sewage  sludge  sub)ect  to 
regulation  under  title  1  of  the  Marine 
Protection,  Research  and  Sanctuaries 
Act  of  1972  (3311,^.0. 1401  et  seq.l,  and 


(5*)  Dredged  or  fiill  material  subject  to 
regulation  under  title  I  ofibe  Marine 
Protection,  -Researcb  and  Sanctuaries 
Art  of  19721(38  U.S.C.  1401  et  seqX  the 
Federal  Water  Pollution  Gontrol  Act  (33 
U.S.C.  1251  et  seq.),  or  the  Rivers  and 
Harbors  Appropriation  Act  of  1899  (33 
U.S.C.  401  (Ct  seq.). 

(d)  Operator.  Operator  means  any 
person  trespcmsible  for  ithe  over^l 
operation  of  .a  vessel,  waste  source,  or 
receiving  facility  that  handles  municipal 
or  commercial  waste. 

(e)  Owner.  tOw'ner  means  any  person 
who  owns  a  vessel,  waste  source,  or 
receiving  facility,  or  part  of  a  vessel, 
waste  source  or  receiving  facility,  that 
handles  municipal  or  commercial  waste. 

(0  Public  vessel.  Public  vessel  means 
a  vessel  that — 

(1)  Is  owned  or^demise  chartered,  and 
operated  by  itbe  United  States 
Government  or  a  government  of  a 
foreign  country.;  and 

(2)  Is  not  ei^iaged  in  commerdal 
service. 

(g)  Receiving  facility.  Receiving 
facility  means  a  facility.,  vessel  or 
operation  which  receives  municipal  or 
commercial  waste  unloaded  from  a 
vessel  in  coastail  waters. 

(h)  Secretary.  Secretary  moans  the 
Secretary’  of  Transportation. 

(i) .SPA.  SPA  means  the  Shore 
Protection  Act,  Title  IV  of  Public  law 
100-688,  section  4101  et  seq.;  33  USC 
2600.etseq. 

(j)  Vessel.  Vessel  means  ■every' 
description  of  watercraft  or  other 
artificial  contrivance  used,  or  capable  of 
being  used,  as  a  means  of  transportation 
on  water.  It  includes,  in  the  case  of  a 
non-self-propelled  vessel,  both  the  non- 
self-prqpelled  vessel  and  the  towing 
vessel. 

(k)  Waste  deposit.  Waste  deposit 
means  any  municipal  or  commercial 
waste  originating  from  a  waste  source, 
receiving  facility,  or  vessel  that  is 
placed,  discharged,  spilled,  dropped,  or 
leaked,  into  coastal  waters. 

(l)  Waste  source.  Waste  source  means 
a  vessel,  or  a  facility  Jfrom  which 
municipal  or  commercial  waste  is 
loaded  onto  a  vessel  in  coastal  waters, 
including  any  rolling  stock  or  motor 
vehicles  from  which  that  waste  is 
directly  loaded. 

(m)  Waste  transfer  station.  Waste 
transfer  station  pieans  a  waste  source  or 
receiving  facility  as  defined  in  §  237.3(g) 
and  (1),  operated  primarily  for  the 
purpose  of  loading  or  unloading 
municipal  or  commercial  waste  from  a 
land-based  source  to  a  vessel  or  from  a 
vessel  to  a  landbased  receiving  facility. 


§  237.4  Specific  waste  handling  practices 
for  waste  sources  and  receiving  lacilities 
during  loading  and  offloading. 

(a)  Waste  handling  practice 
standards.  (1)  The  owner  or  operator  of 
a  waste  source  lor  receiving  facility  shall 
load  anduffload-municlpd  and 
commekcial  waste  to.assiu'e  that  any’ 
deposit  of  waste  into  coastal  waters  is 
minimized.  Waste  sources  and  receiving 
facilities  shall  em(ploy  containment  or 
diversionary  structures  and  appropriate 
equipment  (such  asrlip  nets  and  oily 
water  separating  equipment). 

(2)  The  methods  adoprtedhy  the 
ou’ner  or  operator  to  meet  these  waste 
handling  practice  standards  shall  be 
identified  in  the  Operation  and 
Maintenance  manual. 

(h)  Fixed  lighting.  The  owner  or 
operator  , of  a  waste  source  or  receiving 
facility  sha'R  use  fixed  lighting  when 
conducting  'loading  and  offloading 
operations  between  sunset  and  sunrise 
that  adequately  rlluminates  the  loading 
and  offloading  point  and  the 
surrounding  area. 

(q)  Waste  deposit  cleanup.  The  owmer 
or  operator  of  a  waste  source  or 
receri’ing  facility  shall  remove  all 
municipal  or  commercial  wetste  that 
may  have  been  deposited  into  coastal 
waters  from  waste  loading,  or  unloading 
operations  of  a  waste  source  or  receiving 
facility.  Such  removal  shall  be 
completed  prior  to  the  first  high  tide 
following  the  -oompletion  of  any  loading 
or  offloading  operation  in  which  the 
deposit  occurs  and  before  the  waste 
disperses  beyond  containment  ability. 
The  methods  for  cleanup  of  the  waste 
shall  be  identified  in  the  waste  source 
and  receiving  facility’s  Operation  and 
Maintenance  manual. 

(1)  The  methods  used  may  include 
sweeper  boats  to  sweep  up  solid  wastes 
deposited,  manned  boats  with  nets  to 
remove  waste,  booms  or  other 
equipment  to  recover  waste  deposited 
near  shore,  and/or  shoreline  cleanup 
crews,  as  long  as  they  meet  the 
requirements  of  §  237.4(a)(1). 

(2)  Cleanup  resources  shall  be  in 
continuous  operation  or  on  standby  at 
the  waste  source  and  receiving  facility 
for  loading  and  offloading  operations 
which  take  .place  during  an  ebb  tide. 

(3)  The  ovraer  or  operator  of  the  waste 
source  or  receiving  facility  shall  have  a 
placard  located  at  the  facility  where  it 
will  be  readily  visible  to  persons 
involved  in  waste  handling  indicating 
the  individual  responsible  foruotifying 
the  United  States  Coast  Guard  (USCG) 
National  Response  Center  in  the  event 
of  a  deposit  of  waste  into  coastal  waters 
that  is  not  completely  cleaned  up. 

'(i)  The  telephone  number  for  ^ 
individual  responsible  for  notification 
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shall  be  visibly  and  legibly  displayed  on 
the  placard. 

(ii)  The  telephone  number  for  the 
individual  responsible  for  notification 
shall  be  designated  by  the  owner  or 
operator  of  the  waste  source  or  receiving 
facility. 

(iii)  The  individual  responsible  for 
notibcation  must  be  a  supervisory 
employee  responsible  for  waste 
handling  activities  or  an  officer  of  the 
company  owning  or  operating  the  waste 
source,  vessel  or  receiving  facility,  who 
is  responsible  for  some  aspect  of  waste 
handling  activities  (e.g.  vice  president 
in  charge  of  operations). 

(4)  If  the  owner  or  operator  is  unable 
to  meet  the  cleanup  requirements  of 
these  regulations  after  implementing 
cleanup  procedures  specified  in  the 
Operation  and  Maintenance  manual,  the 
responsible  individual  shall  notify  the 
appropriate  USCG  office.  The  USCG 
shall  be  notified  prior  to  the  first  high 
tide  following  the  completion  of  any 
loading  or  unloading  operation  in  which 
the  deposit  occurs,  and  before  the  waste 
disperses  beyond  containment  ability. 
Such  verbal  notification  shall  be 
followed  by  written  notification  to  the 
USCG  within  five  days. 

(d)  Waste  deposit  records.  (1)  The 
owner  or  operator  of  a  waste  source  or 
receiving  facility  shall  maintain  a  record 
of  municipal  or  commercial  waste 
deposited  by  the  waste  source  or 
receiving  facility  into  coastal  waters. 
These  records  shall  include; 

(1)  Date  of  deposit  of  municipal  or 
commercial  waste  into  coastal  waters; 

(ii)  Time  of  day  the  municipal  or 
commercial  waste  was  deposited  into 
coastal  waters; 

(iii)  Estimated  amount  and  type  of 
waste  deposited  and  amount  and  type  of 
waste  recovered; 

(iv)  Estimated  amount  and  type  of 
waste  not  recovered; 

(v)  Name  of  the  vessel  being  loaded/ 
offloaded;  and 

(vi)  Name  of  the  waste  source  or 
receiving  facility. 

(2)  The  owner  or  operator  shall  retain 
these  records  for  no  less  than  three  years 
and  must  submit  these  records  to  the 
Administrator  or  the  Secretary  within 
five  working  days  of  a  request  by  the 
Administrator  or  the  Secretary  for  these 
records. 

(3)  The  owner  or  operator  shall  keep 
a  record  of  its  compliance  with  the 
notification  required  by  §  237.4(c)(4). 

(e)  Operation  and  Maintenance 
Manual.  (1)  The  owner  or  operator  of 
each  existing  waste  source  and  receiving 
facility  shall  develop,  adopt,  and 
comply  with  an  Operation  and 
Maintenance  manual  within  180  days 
after  [the  date  the  final  rule  becomes 


effective).  The  owner  or  operator  of  a 
new  waste  source  or  receiving  facility 
shall  develop,  adopt,  and  comply  with 
an  Operation  and  Maintenance  manual 
within  180  days  of  initiating  operations. 
The  manual  shall: 

(1)  Include  record  keeping  procedures; 

(ii)  Contain  a  description  of  the  basic 
operation  and  maintenance  standards 
adopted  by  the  waste  source  or 
receiving  facility  to  implement  the 
requirements  of  §  237.4(a); 

(iii)  Identify  and  provide  telephone 
numbers  for  the  individual  responsible 
for  notifying  the  USCG  National 
Response  Center,  and  the  EPA  Regional 
Office  contact  for  the  EPA  region  in 
which  the  waste  source  or  receiving 
facility  operates  (see  Appendix  B  of  this 
part); 

(iv)  Provide  a  description  of  the 
procedures  the  owner  or  operator  will 
use  to  clean  up  any  deposit  of 
municipal  and  commercial  waste 
consistent  with  §  237.4(c);  and 

(v)  Comply  with  the  format  and 
guidelines  established  in  Appendix  A 
for  waste  sources  and  feceiving 
facilities. 

(2)  Submission  of  a  letter  of 
certification. 

(i)  Each  waste  source  and  receiving 
facility  shall  submit  a  letter  within  180 
days  after  [the  effective  date  of  the  final 
rule]  certifying  that  the  Operation  and 
Maintenance  manual  has  been 
developed  as  required  by  this 
regulation.  The  letter  of  certification 
shall  be  submitted  to  the  EPA  regional 
office  for  the  State  in  which  it  does 
business  (see  Appendix  B  of  this  part). 

(ii)  The  Operation  and  Maintenance 
manual  shall  be  submitted  to  EPA 
within  two  weeks  of  a  request  by  EPA 
for  the  manual. 

(iii)  If  the  Administrator  determines 
that  the  manual  fails  to  meet  the 
requirements  of  this  part,  the 
Administrator  may  submit  a  notice  of 
disapproval  to  the  owner  or  operator 
requiring  that  the  owner  or  operator 
m^e  changes  to  the  Operation  and 
Maintenance  manual. 

(iv)  The  owner  or  operator  of  a  waste 
source  or  receiving  facility  shall  make 
the  required  corrections  indicated  in 
any  notice  of  disapproval  it  receives 
from  EPA  and  resubmit  the  manual  to 
EPA  within  90  days  of  the  receipt  of 
notice  of  disapproval. 

(3)  The  Operation  and  Maintenance 
manual  shall  be  made  available  and 
accessible  to  all  employees  directly 
associated  with  municipal  or 
commercial  waste  transporting  or 
handling,  and  to  EPA  and  USCG 
representatives  upon  request. 


§  237.5  Specific  waste  handling  practices 
for  vessels  during  transport 

(a)  Waste  handling  practice 
standards.  (1)  The  owner  or  operator  of 
a  vessel  which  transports  municipal  or 
commercial  waste  must  secure  the  waste 
to  assure  that  any  deposit  of  waste  into 
coastal  waters  during  transport  is 
minimized.  At  a  minimum  the  owner  or 
operator  must  ensure  that: 

(1)  Waste  is  not  loaded  in  excess  of  the 
vessel’s  design  capacity  nor  in  a  maimer 
inconsistent  with  the  instructions  in  the 
vessel’s  adopted  Operational  and 
Maintenance  manual; 

(ii)  The  vessel  transporting  solid 
waste  has  and  uses  a  drainage 
containment  system  for  collection  of 
leaching  liquids;  and 

(iii)  All  ports  and  valves  which  may 
be  used  for  flushing  or  discharging 
waste  or  waste  residue  from  the  hull  or 
tanks  are  labelled  and  valve  seals  are 
placed  on  the  valves. 

(2)  The  methods  adopted  by  the 
owner  or  operator  to  meet  the  waste 
handling  practice  standards  shall  be 
identified  in  the  Operation  and 
Maintenance  manual. 

(b)  Waste  deposit  clean  up.  The  owner 
or  operator  of  a  vessel  shall: 

(1)  Remove  all  municipal  or 
commercial  waste  that  may  have  been 
deposited  into  coastal  waters  during 
transport  on  the  vessel.  When  a  vessel 
is  also  a  waste  source  or  receiving 
facility,  it  shall  be  responsible  for  the 
clean  up  of  any  waste  deposited  during 
the  loading  or  offloading  activities.  The 
methods  for  clean  up  of  the  waste  shall 
be  identified  in  the  vessel’s  Operation 
and  Maintenance  manual. 

(2)  Provide  the  capability  on  board  the 
vessel  to  clean  up  the  deposit  or  to  call 

a  support  unit  to  clean  up  the  deposit. 

(3)  Have  a  placard  located  on  the 
vessel  where  it  will  be  readily  visible  to 
persons  involved  in  waste  handling 
indicating  the  individual  responsible  for 
notifying  the  USCG  NRG  in  the  event  of 
a  deposit  of  waste  into  coastal  waters 
that  is  not  completely  cleaned  up. 

(i)  The  telephone  numbers  for  the 
individual  responsible  for  notification 
and  the  USCG  NRG  shall  be  visibly  and 
legibly  displayed  on  the  placard. 

(ii)  The  individual  responsible  for 
notification  shall  be  designated  by  the 
owner  or  operator  of  the  vessel. 

(iii)  The  individual  responsible  for 
notification  must  be  a  supervisory 
employee  responsible  for  waste 
transport  activities  or  an  officer  of  the 
company  owning  or  operating  the  vessel 
who  is  responsible  for  some  aspect  of 
waste  transport  requirements  (e.g.  vice 
president  in  charge  of  vessel 
operations). 
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(4‘)  If  the  owner  or  operator  is  unable 
to  meet  the  requirements  of  this  part 
after  implementing  clean  up  procedures 
specified  in  the  Operation  and 
Maintenance  manual,  the  responsible 
individual  shall  notify  the  USCG  NRC. 
The  USCG  bHtC  shall  be  notified  prior 
to  the  first  high  tide  following  the 
completion  of  any  loading  or  unloading 
operation  in  which  the  deposit  occurs, 
or,  when  in  transport,  before  the  waste 
disperses  beyond  containment  rfriiity. 
Such  verbal  notification  shall  be 
followed  by  written  notification  to  the 
USCG  within  five  days. 

(c)  Waste  deposit  records.  (1)  The 
owner  or  operator  of  a  vessel  shall 
maintain  a  record  of  all  municipal  or 
commercial  waste  deposited  by  the 
vessel  into  coastal  waters.  These  records 
must  include  the  following  information; 

|i)  Date  of  deposit  of  mrmicipal  or 
commercial  waste  into  coastal  waters; 

(ii)  Time  of  day  the  municipal  or 
commercial  waste  was  deposited  into 
coastal  waters; 

(iii)  Estimated  amount  and  type  of 
waste  deposited  and  amount  recovered; 

(iv)  Estimated  amount  and  type  of 
waste  not  recovered;  and; 

(v)  Name  of  the  vessel. 

(2)  The  owner  or  operator  shall  retain 
these  records  for  no  less  than  three  years 
and  must  siibmit 'these  records  to  the 
Administrator  or  the  Secretary  upon 
their  request  within  five  working  days 
of  the  request  for  the  records. 

(3)  The  owner  or  operator  shall  keep 
a  record  of  its  compliance  with  the 
clean-up  notification  as  required  by 

§  237.5(b)(4). 

.(d)  Operation  and  Maintenance 
Manual.  (1)  The  owner  or  operator  of 
each  existing  vessel  shall  develop,  adopt 
and  comply  with  an  Operation  and 
Maintenance  manual  within  180  days 
after  (the  effective  date  of  the  final  rule]. 
New  permit  applicants  shall  submit  the 
manual  with  ^eir  SPA  permit 
application.  'Hie  manual  shall; 

(i)  Include  record  keeping  procedures; 

(ii)  Contain  a  description  of  the  basic 
operation  and  maintenance  standards 
adopted  by  'die  vessel  to  implffroent  the 
requiremertts  of  §  237.5(a); 

-  (iii)  Identify  and  provide  telephone 
numbers  for '^e  individual  responsible 
for  notifying  the  USCG  and  the  USCG 
contact  for'die  state  w'stters  in  which  the 
vessel  operates; 

(iv)  Provide  a  description  of  the 
procedures  die  owner  or  operator  will 
use  to  cleanup  any  deposit  of  municipal 
or  commercial  waste  consistent  with 

§  237.5(h);  and 

(v)  Comply  with  the  minimum 
requirements  established  in  Appendix  A 
of  this  part  for  vessels. 


(2’)  Submission  of  the  Operation  and 
Mairrtenance  manual. 

(i)  Each  'vessel  owner  or  operator  diall 
submit  the  vessel  Operation  and 
Maintenance  manual  to  the  USCG  as 
part  of  the  SPA  permit  application 
under  33  CFR  part  151  (Each  vessel 
owner  or  operator  that  has  obtained  a 
conditional  permit  under  33  CFR  part 
151  shall  submit  a  vessel  operation  and 
maintenance  manual  within  180  days 
after  [the  efftK:tive  date  of  the  final 
rule}). 

(ii)  If  the  Administrator  or  Secretary 
determines  that  the  manual  fails  to  meet 
the  requirements  of  this  Part,  the 
Administrator  or  Secretary  may  submit 
a  notice  of  disapproval  to  the  owner  or 
operator  requiring  that  the  owner  or 
operator  m^e  changes  to  the  Operation 
and  Maiirrtenance  manual. 

(iii)  The  owner  or  operator  of  the 
vessel  shall  make  the  required 
corrections  indicated  by  the 
Administrator  or  the  Secretary  in  any 
notice  of  disapproval  and  resubmit  the 
manual  to  the  Administrator  or 
Secretary,  as  appropriate,  within  90 
days  receipt  of  such  notice  of 
disapproval. 

(3)  The  Operation  and  Maintenance 
manual  shall  be  made  available  and 
accessible  to  all  employees  directly 
associated  with  municipal  or 
commercial  waste  transport  or  handling, 
and  to  EPA  orUSCG  officials  upon 
request. 

§  237,6  Tracking  system. 

The  Administrator  may  require 
owners  and  operators  erf  vessels,  w'aste 
sources,  and/or  waste  facilities  to  install 
a  waste  tracking  system  to  track  vessel 
movement  iof  waste  in  coastal  w'aters. 

(a)  In  determining  whether  to  require 
a  tracking  system  the  Administrator  will 
consider  the  following: 

(1)  The  owner  and  operator’s  histoiy 
of  compliance  with  SPA; 

(2)  The  owner  and  operator’s  history 
of  compliance  with  other  statutes 
intended  to  prevent  deposit  of 
municipal  qr  commercial  waste  irtto 
coastal  waters; 

(3’)  The  characteristics  and  amounts  of 
waste  transported  loaded,  or  off-loaded; 
and 

(4)  The  feasibility  of  installing  a 
specific  hind  of  tracking  system. 

(b)  A  tracking  system  shall  be 
implemented  or  installed  and  placed  in 
operation  by  the  owner  or  operator  of  a 
vessel,  receiving  facility  or  waste  source 
within  18  months  of  the  receipt  of  a 
notice  from  the  Administrator  requiring 
such  system,  or  sooner  if  the 
Administrator,  so  directs. 


§  237.7  Enforcement. 

(a)  Prior  to  imposing  a  civil  penalty 
for  any  violation  of'this  part,  notice  and 
opportunity  for  a  hearing  Shall  be 
provided  in  accordance  with  33  CFR 

1 .07  or  in  a  manner  consistent  with  the 
statutorj'  language  of  SPA  section 
4108(a). 

(b)  A  person  violating  any 
requiremem  of  this  part  is  liable  for  a 
civil  penahy  of  not  more  than  $25,000. 
Each  day  ttf  a  continuing  violation  is  a 
separate  violation. 

Appendix  A — Gtudanceeu  Operation  and 
Maintenance  Manuals  for  .Waste  Souna^s, 
Vessels  and  Receiving  Facilities 
This  appendix  provides  e  basic  structure 
for  the  development  of  operation  and 
maintenance  manuals  for  the  regulated 
entities.  The  operation  and  maintenance 
manual  dev^eloped  by  a  vessel  permitted 
under  (he  Shore  Protection  Act,  or  associated 
waste  source  and  recerving  facility  should  be 
a  clear  statoment'Of:  (1)  operation  and 
maintenance  procedures  for  preventing  waste 
from  accidentally  spilling  into  coastal  waters 
of  the  United  States.  (2)  clean  .up  procedures 
the  regulated  entity  will  follow  when  a  waste 
deposit  does  occur,  and  (3]  .reporting 
procedures  the  regulated  entity  w'ill  follow 
when  a  w^aste  deposit  does  occur.  Each 
regulated  vessel,  or  associated  waste  source 
and  receiving  facilhy  should  develop  an 
operation  and  maintenance  manual  to  suit  its 
particular  charanteristics. 

I.  Applicability 

A.  The  owners  or  operators  of  the 
following  vessels  (unless  excluded,  as 
discussed  below)  are  required  to  dev'elop  and 
submit  an  operation  and  maintenance 
manualf§  287.2(ar)); 

1.  A  vessdl  transporting  municipal  or 
commercial  waste  in  coastal 'waters; 

2.  Vessels  that  regularly  transport 
miscellaneous  cargo  but  are  hired, 
contracted,  or  used  to  transport  municipal  or 
commercial  waste  for  a  specific  voyage;  and 

3.  Vessels  that  transport  operational  waste 
from  other  vessels  (hat  meet  the  definition  of 
municipal  or  commercial  waste — =this  does 
not  include  vessels  transporting  their  own 
operational  wastes. 

B.  The  owners  or  operators  ofthe  following 
vessels,  and  some  others,  are  excluded  from 
developing  and  submitting  operation  and 
maintenance  manuals  (§  237.2(b)  for  full  list 
of  exclusions): 

1.  Public  vessels,  defined  as  vessels  that 
are  owmed,  demise  chartered.  and  operated 
by  the  United  States  Government  or  a 
government  of  a  foreign  party,  and  do  not 
engage  in  commercial  service;  and 

2.  Vessels  that  transport  some  quantity  of 
waste  incidental  to  the  predominant  business 
or  purpose  ofthe  vessel.  FoT«xampile,  a  ferry 
which  transports  a  garbage  truck  loaded  with 
municipal  or  commeroial  waste. 

C.  The  owners  or  operators<of  waste 
sources  and  receiving  facilities,  as  defined 
below  andiin  section  237.3(gl.and.(l].are 
required  to  develop  and  submit  (upon 
request)  an  qperation  and  maintenance 
manudl; 
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1.  A  facility,  vessel,  or  operation  that 
receives  municipal  or  commercial  waste 
unloaded  from  a  vessel;  and 

2.  A  vessel  or  a  facility  from  whicL 
municipal  or  commercial  waste  is  loaded 
onto  a  vessel,  including  any  rolling  stock  or 
motor  vehicles  from  which  that  waste  is 
directly  loaded. 

//.  The  Manual 

The  structure  and  detail  of  each  operation 
and  maintenance  manual  may  vary  as  the 
vessel,  waste  source,  or  receiving  facility  will 
vary  and  as  the  type  of  waste  transferred  and 
transported  will  vary.  As  a  result  of  the 
variation  in  the  physical  nature  of  municipal 
and  commercial  waste,  the  structure  and 
requirements  provided  in  this  appendix  are 
necessarily  generic  and  will  require  further 
elaboration  based  on  the  specifics  of  the 
operations  and  maintenance  nuances  at  your 
facility,  source,  or  vessel.  However,  it  is 
expected  that  an  operation  and  maintenance 
manual  meeting  the  minimum  requirements 
of  this  regulation  need  not  exceed  20  to  30 
pages  in  length. 

III.  Operation  and  Maintenance  Manuals  for 
Vessels 

A.  The  operation  and  maintenance  manual 
for  vessels  consists  of  three  parts: 

1.  Waste  transfer  procedures; 

2.  Waste  clean  up  procedures;  and 

3.  Waste  deposit  reporting  procedures. 

B.  The  first  part  of  the  operation  and 
maintenance  manual  shall  identify  the 
measures  that  you  will  take  to  minimize  the 
deposit  of  waste  into  coastal  waters  during 
transport  and  transfer  activities.  In  the 
operation  and  maintenance  manual  you 
should  {§  237.5(d)(ii)): 

1.  Describe  the  roles  and  responsibilities  of 
each  relevant  member  of  the  crew  during 
waste  transfer  and  transport. 

2.  Provide  a  detailed  step-wise  description 
to  the  vessel  crew  on  the  implementation  of 
the  technologies  and  techniques  that  will  be 
employed  during  waste  transfer  and 
transport.  These  should  include  appropriate 
containment  or  diversionary  structures,  or 
other  equipment  designed  to  minimize  waste 
deposits.  The  technologies  and  techniques 
described  shall  be  appropriate  to  the  size  and 
nature  of  the  vessel  and  must  represent  a 
responsible  effort  to  minimize  the  spillage  of 
waste. 

3.  Instruct  the  crew  to  secure  the  waste  in 
such  a  way  as  to  prevent  the  deposit  of  waste. 

4.  Direct  the  crew  not  to  load  the  vessel  in 
excess  of  its  capacity. 

5.  Direct  the  crew  that  all  ports  and  valves 
that  may  be  used  for  flushing  or  discharging 
waste  or  waste  residue  from  the  hull  or  tanks 
must  be  clearly  labelled  and  that  all  ports 
and  valves  must  be  sealed  except  for  the 
purpose  of  transferring  wastes. 

6.  Describe  record  keeping  procedures,  i.e. 
record  of  amount  and  type  of  waste 
offloaded,  or  amount  and  type  of  waste 
received. 

C.  The  second  part  of  the  operation  and 
maintenance  manual  describes  for  the  vessel 
crew  the  procedures  that  will  be  used  to 
clean  up,  promptly  and  thoroughly,  any 
waste  deposited  into  coastal  waters 
(§237.5(a)(l)(iv)).  This  section  must: 


1.  Describe  the  role  and  responsibilities  of 
each  relevant  member  of  the  crew  during 
cleanup. 

2.  Describe  in  detail  for  the  crew  the 
techniques  and  technologies  that  will  be 
employed  during  waste  cleanup.  The 
technologies  or  techniques  must  be 
appropriate  to  the  waste  type  ainl  the  size 
and  nature  of  the  vessel  and  must  represent 
a  responsiUe  effort  to  clean  up  all  waste 
promptly  and  thoroughly. 

D.  In  the  third  part  of  the  operation  and 
maintenance  manual  describe  the  procedures 
to  be  followed  if  the  vessel’s  crew  is  unable 
to  clean  up  all  of  the  waste  deposited.  In  this 
section  you  must: 

1.  Provide  a  contact  name  and  telephone 
number  of  the  designated  responsible  person 
{see  section  237.5)  involved  in  the  ownership 
or  operation  of  the  vessel.  Indicate  that  this 
contact  person  should  be  notifiled 
immediately  by  telephone,  marine  radio  if 
the  CTew  is  unable  to  completely  clean  up  the 
waste  deposited.  This  contact  name  and 
phone  number  and  the  number  of  the  USCG 
NRC  must  be  posted  on  the  vessel  in  a 
location  visible  to  the  vessel’s  crew. 

2.  Provide  the  telephone  number  of  the 
USCG  NRC  to  be  called  by  the  responsible 
person  if  the  crew  is  unable  to  completely 
clean  up  the  waste  deposited. 

3.  Provide  an  example  of  a  followup  letter 
to  be  used  by  the  responsible  person  to  report 
the  waste  deposit  to  the  USCG  NRC. 

4.  Provide  copies  of  the  form'  that  assists 
record-keeping  and  reporting  in  the  event  of 
a  waste  deposit.  The  operation  and 
maintenance  manual  must  instruct  the 
appropriate  crew  member  to  complete  one  of 
these  forms  for  each  deposit  of  waste.  The 
record  must  include  the  time  and  date  of  the 
deposit,  estimates  of  the  amount  of  wastes 
deposited  and  amount  retrieved,  actions 
taken  to  clean  up  the  waste  deposit,  and  any 
other  pertinent  information.  If  an  action  was 
not  accomplished  or  successful,  it  is 
important  to  document  why  those  actions 
were  taken.  Any  actions  to  prevent  further 
incidents  of  this  type  should  also  be 
recorded.  All  waste  deposits  must  be 
recorded,  whether  cleaned  up  or  not. 

A^.  Operation  and  Maintenance  Manuals  for 
Waste  Sources  and  Receiving  Facilities 

A.  The  operation  and  maintenance  manual 
for  waste  sources  and  receiving  facilities 
consists  of  three  parts:  waste  transfer 
procedures,  waste  cleanup  procedures,  and 
waste  deposit  reporting  procedures. 

B.  The  first  part  of  the  operation  and 
maintenance  manual  must  identify  the 
measures  that  you  will  take  to  prevent  the 
deposit  of  waste  into  coastal  waters  during 
the  transfer  of  wastes  (§  237.4(e)(1)).  In  the 
operation  and  maintenance  manual  you 
must: 

1.  Describe  the  roles  and  responsibilities  of 
each  relevant  facility  staff  member  during 
waste  transfer. 

2.  Provide  a  detailed  step-wise  description 
to  relevant  employees  on  the  implementation 
of  technologies  and  techniques  that  will  be 
employed  during  waste  transfer.  These 
should  include  appropriate  containment  or 
diversionary  structures,  or  other  equipment 
designed  to  minimize  waste  deposits.  The 


technologies  or  techniques  described  must  be 
appropriate  to  the  waste  type  and  size  and 
nature  oi  the  vessels  load^unloeded.  and 
represent  a  responsible  effort  to  minimize  the 
deposit  of  wastes. 

3.  Describe  record  keeping  procedures,  i.e 
record  of  amount  and  type  of  waste 
offloaded,  or  amount  and  type  of  waste 
received. 

Q  The  second  part  of  the  operation  and 
maintenance  manual  describes  for  your 
employees  the  procedures  that  will  be  used 
to  clean  up,  promptly  and  thoroughly,  any 
waste  deposited  into  coastal  waters.  This 
section  must: 

1.  Describe  the  roles  and  responsibilities  of 
each  relevant  employee  during  waste 
cleanup. 

2.  Describe  in  detail  how  to  implement  the 
techniques  and  technologies  that  will  be 
employed  during  waste  cleanup.  The 
technologies  and  techniques  used  must  be 
appropriate  to  the  waste  type  and  size  and 
nature  of  the  vessels,  and  must  represent  a 
responsible  effort  to  clean  up  all  waste 
promptly  and  thoroughly.  The  methods 
described  may  include  sweeper  boats, 
manned  boats  to  remove  waste,  shoreline 
cleanup  crews,  and  booms  or  other 
equipment  designed  to  recover  waste 
deposited  near  shore. 

3.  Specify  that  cleanup  equipment  and 
personnel  be  in  continuous  operation,  or  on 
standby  at  the  transfer  facility  for  waste 
transfer  operations  that  occur  during  an  ebb 
tide. 

4.  Direct  all  employees  that  all  waste  that 
clearly  resulted  from,  or  may  have  resulted 
from,  waste  loading  or  unloading  operations 
shall  be  removed  prior  to  the  first  high  tide 
following  the  completion  of  any  waste 
transfer  operation  or  before  the  waste  has  had 
a  chance  to  disperse. 

D.  The  third  part  of  the  operation  and 
maintenance  manual  describes  the 
procedures  to  be  followed  if  the  facility’s 
staff  is  unable  to  clean  up  all  of  the  waste 
deposited.  This  section  must: 

1.  Provide  a  contact  name  and  telephone 
number  of  the  designated  responsible  person 
(§  237.4)  involved  in  the  ownership  or 
operation  of  the  facility.  Indicate  that  this 
contact  person  should  be  notified 
immediately  by  telephone  or  in  writing  if  the 
employees  are  unable  to  completely  clean  up 
the  waste  deposit.  This  contact  name  and 
phone  number  must  be  p6sted  at  the  facility 
in  a  location  visible  to  the  facility’s 
employees. 

2.  Provide  the  telephone  number  of  the 
USCG  NRC  to  be  called  if  the  employees  are 
unable  to  com.pletely  clean  up  the  deposit. 
This  telephone  number  must  also  be  posted 
at  the  facility  in  a  location  visible  to  the 
facility’s  employees. 

3.  Provide  an  example  of  a  letter  to  be  used 
by  the  responsible  person  to  report  the  waste 
deposit  to  the  appropriate  EPA  official. 

4.  Provide  copies  of  the  form  that  assists 
record-keeping  and  reporting  in  the  event  of 
a  waste  deposit.  The  operation  and 
maintenance  manual  must  instruct  the 
appropriate  employee  on  duty  to  complete 
one  of  these  forms  for  each  waste  deposit. 
The  record  must  include  the  time  and  date 
of  the  deposit,  estimates  of  the  amount  of 
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wastes  deposited  and  amount  retrieved, 
cause  of  deposit,  actions  taken  to  clean  up 
the  waste  deposit,  and  any  other  pertinent 
information.  If  an  action  was  not 
accomplished  or  it  was  decided  to  attempt  an 
unsuccessful  control  strategy,  it  is  important 
to  document  why  those  actions  were  taken. 
Any  actions  to  prevent  further  incidents  of 
this  type  should  also  be  recorded.  All  waste 
deposits  must  be  recorded,  whether  cleaned 
up  or  not. 

Appendix  B  to  Part  237 — EPA  Regional 
Contacts  for  SPA 

Connecticut,  Maine,  Massachusetts,  New 
Hampshire,  Rhode  Island,  Vermont — EPA 
Region  1,  Waste  Management  Division, 
J.F.K.  Federal  Building,  One  Congress 
Street,  Boston,  MA  02203,  Telephone:  617- 
565-3420 


New  Jersey,  New  York,  Puerto  Rico,  Virgin 
Islands — EPA  Region  2,  Air  and  Waste 
Management  Div.,  Jacob  K.  Javitz  Federal 
Bldg.,  26  Federal  Plaza,  New  York,  NY 
^  10278,  Telephone:  212-264-3384 
Delaware,  District  of  Columbia,  Maryland, 
Pennsylvania,  Virginia,  West  Virginia — 
EPA  Region  3,  Environmental  Services 
Div.,  841  Chestnut  St.,  Philadelphia,  PA 
19107,  Telephone:  215-597-9800 
Alabama,  Florida,  Georgia,  Kentucky, 
Mississippi,  North  C^lina,  South 
Carolina,  Tennessee — EPA  Region  4,  Water 
Management  Division,  345  Courtland  St., 
N.E.,  Atlanta,  GA  30365,  Telephone:  404- 
347-4727 

Illinois,  Indiana,  Michigan,  Minnesota,  Ohio, 
Wisconsin — ^EPA  Region  5,  Waste 
Management  Division,  77  West  Jackson 
Boulevard,  Chicago,  IL  60604-3507, 
Telephone:  312-353-2000 


Arkansas,  Louisiana,  New  Mexico, 
Oklahoma,  Texas — ^EPA  Region  6, 
Environmental  Services  Div.,  First 
Interstate  Bank  Tower  at  Fountain  Place, 
1445  Ross  Avenue,  12th  Floor  Suite  2000, 
Dallas,  TX  75202-2733,  Telephone 
Number  214-655-2270 
Arizona,  California,  Hawaii,  Nevada, 
American  Samoa,  Guam — EPA  Region  9, 
Hazardous  Waste  Management,  Division, 
75  Hawthorne  St.,  San  Francisco,  CA 
94105,  Telephone:  415-744-1305 
Alaska,  Idaho,  Oregon,  Washington — EPA 
Region  10,  Enviromnental  Services, 
Division,  1200  Sixth  Avenue,  Seattle,  WA 
98101,  Telephone:  206-553^873. 

IFR  Doc.  94-21181  Filed  8-29-94;  8:45  am) 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Public  and  Indian  Housing 

24  CFR  Parts  905  and  968 

[Docket  No.  R-94-1700;  FR-3517-F-02] 

RIN  2577-AB32 

Public  and  Indian  Housing 
Amendments  to  the  Comprehensive 
Grant  Program 

agency:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing,  HUD. 

ACTION:  Final  rule. 

SUMMARY:  This  rule  amends  the 
Comprehensive  Grant  Program  (CGP) 
regulations  by  simplifying  and 
expediting  the  planning  and  funding 
process  for  public  housing  agencies 
(PHAs)  and  Indian  housing  authorities 
(IHAs)  that  own  or  operate  250  or  more 
public  or  Indian  housing  imits. 

DATES:  Effective  date:  September  29, 
1994. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

questions  concerning  public  housing 
agencies  contact  Janice  D.  Rattley, 
Director,  Office  of  Construction, 
Rehabilitation  and  Maintenance,  Public 
and  Indian  Housing,  Room  4138, 
telephone  (202)  708-1800,  or  (202)  708- 
0850  (voice/TDD). 

For  questions  concerning  Indian 
housing  authorities,  contact  Debbie 
Lalancette,  Director,  Housing 
Management  Division,  Office  of  Native 
American  Programs,  Public  and  Indian 
Housing,  Room  8204  (L’Enfant  Plaza), 
telephone  (202)  755-0088,  or  (202)  708- 
0850  (voice/TDD). 

The  address  for  all  the  above-listed 
persons  is:  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street 
SVV,  Washington,  DC  20410.  (The 
telephone  numbers  listed  above  are  not 
toll-free.) 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Section  14  of  the  United  States 
Housing  Act  of  1937  (42  U.S.C.  14371) 
(“the  Act”),  as  amended  by  section  119 
of  the  Housing  and  Community 
Development  Act  of  1987  (the  “1987 
Act”)  and  Cranston-Gonzalez  National 
Affordable  Housing  Act  of  1990 
(“NAHA”),  established  the 
Comprehensive  Grant  Program  (CGP), 
which  was  designed  to  govern  the 
modernization  needs  of  PHAs  and  IHAs 
that  own  and  operate  250  or  more 
public  or  Indian  housing  units.  PHAs 
and  IHAs  that  own  and  operate  fewer 


than  250  public  or  Indian  housing  units 
are  governed  by  the  Comprehensive 
Improvement  Assistance  Program 
(CLAP). 

(The  reader  should  note  that, 
hereafter,  for  ease  of  discussion,  the 
preamble  to  this  final  rule  uses  the 
terms  “public  housing”  to  refer  to  both 
public  and  Indian  housing,  and  “HAs” 
or  “housing  agency,”  to  refer  to  both 
PHAs  and  IHAs,  unless  otherwise 
stated.  In  addition,  the  term 
“development”  is  used  to  refer  to  “low- 
income  projects,”  as  defined  at  section 
3(b)(1)  of  the  Act.) 

The  Department  promulgated 
regulations  for  the  CGP  and  CIAP  at  24 
CFR  parts  905  and  968,  and  these 
regulations  have  governed  the 
modernization  of  public  and  Indian 
housing  assisted  under  the  Act.  On 
February  14, 1992,  the  Department 
published  the  final  rule  for  the  CGP  at 
57  FR  5514.  The  February  14, 1992  rule 
amended  the  CIAP  at  24  CFR  part  968, 
subpart  B,  to  limit  its  applicability  to 
HAs  that  own  or  operate  fewer  than  500 
public  housing  units  (fewer  than  250 
units  beginning  in  Federal  Fiscal  Year 
(FFY)  1993);  added  a  new  subpart  C  to 
part  968,  which  sets  forth  the  new  CGP 
for  HAs  that  own  or  operate  a  total  of 
500  or  more  public  housing  units  (250 
or  more  units  beginning  in  FFY  1993): 
and  revised  both  the  CIAP  and  CGP 
programs  for  purposes  of  implementing 
various  technical  and  substantive 
program  amendments  contained  in 
sections  509  (b)  through  (f)  of  the 
NAHA. 

On  March  15, 1993,  the  Department 
published  an  interim  rule  for  CIAP  at  58 
FR  13916  for  HAs  with  less  than  250 
units  in  FFY  1993  and  minor  technical 
corrections  for  CGP.  The  CIAP  interim 
rule  was  published  in  response  to 
public  comment  requesting  both 
streamlining  and  simplification  and  was 
also  based  on  experience  gained  through 
program  operation. 

On  March  8, 1994,  the  Department 
published  a  proposed  CGP  rule  for 
comment  at  59  FR  10876  (hereinafter 
referred  to  as  the  “proposed  rule”).  The 
proposed  rule  requested  comments  on 
HUD’s  efforts  to  simplify  and  expedite 
the  CGP  planning  and  funding  process 
for  HAs  that  own  or  operate  250  or  more 
public  or  Indian  housing  units.  HUD 
also  requested  comments  on  other 
aspects  affecting  the  operation  of  the 
CGP. 

II.  Summary  of  Public  Comments 

HUD  received  35  comments  in 
response  to  the  proposed  rule  for  CGP. 
Comments  were  received  from  23  PHAs. 
5  IHAs,  one  individual  and  6  interest 
groups  including  Public  Housing 


Authorities  Directors  Association 
(PHADA),  National  Association  of 
Housing  and  Redevelopment  Officials 
(NAHRO),  Council  of  Large  Public 
Housing  Authorities  (CLPHA),  National 
American  Indian  Housing  Council 
(NAIHC),  Association  of  Community 
Organization  for  Reform  Now  (ACORN), 
and  Pacific  Southwest  Region 
Development  and  Modernization 
Coordinators  (PSRDMC). 

The  comments  were  overwhelmingly 
positive  and  were  supportive  of  HUD’s 
efforts  to  simplify  and  expedite  the  CGP, 
Commenters  w'ere  pleased  that  HUD  had 
minimized  the  regulation  and  provided 
HAs  with  more  flexibility.  The  aspects 
of  this  rule  which  generated  the  most 
comment  were  the  proposed  full 
fungibility  of  work  items  over  a  five- 
year  period  and  eligible  costs,  especially 
management  improvements  and 
administrative  costs.  This  summary  will 
outline  the  comments  with  HUD’s 
response  in  the  regulation  order. 
Comments  on  the  public  housing 
regulation  (Part  968)  and  Indian  housing 
regulation  (Part  905)  have  been 
combined  except  where  there  are 
differences  in  the  provisions  for  public 
and  Indian  housing.  Miscellaneous 
comments  and  responses  will  follow  the 
comments  on  the  regulations. 

§§905.601  and  968.103 — Allocation  of 
Funds  Under  Section  14. 

Set-Aside  for  Emergencies  and  Disasters 

Comment:  Two  commenters 
responded  to  the  proposed  change  in 
paragraph  (b)  of  §§  905.60*^ and  968.103 
which  would  allow  all  HAs  (including 
smaller  HAs  that  participate  in  CLAP)  to 
apply  for  emergency  and  disaster  funds 
from  the  $75  million  set-aside.  Both 
commenters  were  supportive  of  this 
change  which  provides  another  avenue 
for  smaller  agencies  to  access  urgently 
needed  resources;  however,  one  of  the 
commenters  did  not  support  the 
maintenance  of  the  set-aside  out  of 
modernization  funds  and  suggested 
other  fund  sources  such  as  National 
Emergency  Relief  funds. 

Response:  Section  14  of  the  Act 
authorizes  this  set-aside  from 
modernization  funds.  The  set-aside  is 
part  of  the  formula  approach  and  makes 
up  for  funding  shortfalls  to  address 
emergencies  or  disasters.  This  provision 
would  also  allow  CIAP  HAs  to  receive 
funding  for  unanticipated  emergencies 
during  the  period  between  when  CIAP 
funds  are  exhausted  for  the  current  year 
and  when  funds  are  available  for  next 
year,  as  well  as  for  disasters  at  any  time 
during  the  year. 

The  requirements  governing  the 
reserve  for  disasters  and  emergencies 
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and  the  procedures  by  which  an  HA 
may  request  such  funds  are  found  at 
§§905.667  (IHAs)  and  968.312  (PHAs). 
HAs  (including  a  PHA  that  has  been 
designated  as  mod  troubled  under 
PHMAP  or  IHAs  that  are  determined  to 
be  high  risk  under  §  905.135)  may 
obtain  funds  at  any  time,  for  any  eligible 
emergency  work  item  as  defined  in 
§§905.102  or  968.305  (for  HAs 
participating  in  CGP,  “CGP  HAs”)  or  for 
any  eligible  emergency  work  item 
(described  as  emergency  modernization 
in  §§905.102  or  968.205)  (for  HAs 
participating  in  CLAP,  “CIAP  HAs"), 
from  the  reserve  established  under 
§§  905.601(b)  or  968.103(b).  However, 
emergency  reserve  funds  may  not  be 
provided  to  a  CGP  HA  that  has  the 
necessary  funds  available  from  any 
other  source,  including  its  annual 
formula  allocation  under  §§  905.601  (e) 
and  (f)  or  968.103  (e)  and  (f),  other 
unobligated  modernization  funds,  and 
its  replacement  reserves  under 
§§905.666  or  968.310(a)(3).  A  CGP  HA 
is  not  required  to  have  an  approved 
comprehensive  plan  under  §§905.672 
or  968.320  before  it  can  request 
emergency  assistance  from  this  reserve. 

Emergency  reserve  funds  may  not  be 
provided  to  a  CLAP  HA  that  has  the 
necessary  funds  available  from  any 
other  source,  including  unobligated 
CIAP,  or  if  CLAP  funding  is  available.  A 
CIAP  HA  will  not  be  required  to  repay 
emergency  funds,  because  it  does  not 
have  a  future  formula  allocation  of 
assistance  with  which  to  make  this 
repayment. 

To  date,  the  set-aside  has  never  been 
depleted  in  any  of  the  FFYs  of  CGP 
operation.  This  final  rule  adopts  the 
proposed  rule’s  provisions.  However, 
the  Department  is  seeking  legislation 
which  will  permit  the  set-aside  to  be 
used  for  other  purposes  including 
activities  related  to  the  settlement  of 
litigation  and  desegregation  of  public 
housing. 

Calculation  of  Number  of  Units 

Comment:  One  commenter  supported 
the  proposal  to  include  new  or 
converted  units  in  formulating  the 
amount  to  be  awarded  if  they  are  on-line 
when  awards  are  calculated. 

Response:  HUD  has  retained  the 
proposed  rule’s  provisions  on 
calculation  of  number  of  units.  In  order 
to  treat  each  HA  fairly,  HUD  will  count 
units  that  have  reached  date  of  full  _ 
availability  (DOFA)  and  are  under  ACC 
amendment  by  the  first  day  in  the  FFY 
in  which  the  formula  is  being  run.  See 
also  discussion  under  §§  905.669  and 
968.315  Allocation  of  assistance. 
Formula  Characteristics  Report  (FCR) 
below. 


Paid-off  Mutual  Help  Units 

Comment:  All  of  the  IHAs  which 
commented  provided  suggestions  on  the 
treatment  of  paid-off  units.  Two 
commenters  were  in  favor  of 
modernizing  paid-off  units  only  if 
additional  funds  are  made  available 
(paid-off  units  being  included  in  the 
calculation  of  units  under  management 
for  formula  funding  allocation 
purposes). 

Response:  Units  which  are  paid-off, 
but  not  conveyed,  are  included  in  the 
calculation  of  units  under  management 
and  for  purposes  of  determining  the 
IHA’s  formula  share  until  they  are 
conveyed.  Upon  conveyance,  units  are 
removed  from  the  count  of  units  under 
management  and  thereafter  are  no 
longer  counted  in  the  formula  funding 
calculation. 

Comment:  An  IHA  wanted  to  be  able 
to  work  on  homes  that  have  been  paid- 
off  if  the  family  that  paid-off  the  home 
is  still  in  possession  of  the  home,  or  to 
work  on  any  home  that  pays  off  after 
submission  of  the  five-year  plan,  and 
recommended  that  paid-off  units  should 
be  added  to  the  unit  count.  One  IHA 
suggested  grandfathering  all  units  that 
were  originally  submitted  in  the  five- 
year  plan  but  have  subsequently  been 
paid-off.  Another  IHA  indicated  that 
some  Mutual  Help  participants  are 
being  penalized  by  the  cut-off  date,  and 
IHAs  should  be  allowed  to  work  on 
their  homes  even  if  they  are  paid-off 
when  the  individual  has  fulfilled  all  of 
their  obligations  by  not  being 
delinquent  (or  who  makes  the  maximum 
house  payments)  and  still  occupies  the 
home. 

Response:  The  Department  has 
decided  to  remove  the  regulatory 
prohibition  against  modernizing  Mutual 
Help  units  which  are  paid-off  but  not 
conveyed.  The  Department  believes  that 
the  only  regulatory  restrictions  on  the 
modernization  of  paid-off  Mutual  Help 
units  should  be  that:  title  has  not  been 
conveyed  to  the  homebuyer;  where  the 
homebuyer  has  a  delinquency  at  the  end 
of  the  amortization  period,  non¬ 
emergency  modernization  work  shall 
not  be  done  until  all  delinquencies  are 
repaid;  and,  the  units  shall  be  identified 
in  the  Comprehensive  Plan  (including 
the  Physical  Needs  Assessments  and 
Five-Year  Action  Plan),  The  prohibition 
against  performing  modernization  work 
on  conveyed  units  is  based  on  a 
determination  by  the  Department’s 
Office  of  General  Counsel  that  statutory 
authority  for  the  expenditure  of 
modernization  funds  is  limited  to 
existing  public  housing  units.  Once  title 
is  conveyed  and  the  unit  is  no  longer 
covered  by  the  ACC,  the  unit  is  no 


longer  a  public  housing  unit  and  there 
is  no  legal  authority  for  the  expenditure 
of  modernization  funds  provided  under 
section  14  of  the  Act.  IHAs  that  wish  to 
modernize  conveyed  Mutual  Help  units 
must  obtain  funding  from  another 
source;  e.g.,  proceeds  from  the  sale  of 
homeownership  units  or  Bureau  of 
Indian  Affairs  Housing  Improvement 
Program  funds. 

With  respect  to  the  recommendations 
provided  by  the  commenters  concerning 
whether  the  unit  must  be  occupied  by 
the  homebuyer  that  paid  it  off,  the 
Department  believes  that  prior  to 
conveyance,  the  unit  would  be  occupied 
by  an  eligible  subsequent  homebuyer 
and  therefore  the  unit  itself  would  be 
eligible  for  modernization  work,  where 
needed.  The  Department  believes  that 
decisions  as  to  whether  the  IHA  plans 
to  modernize  paid-off  but  not  conveyed 
Mutual  Help  units  at  all,  which  specific 
units  will  be  modernized  and  the  level 
of  work  to  be  provided,  should  be  made 
at  the  local  level  by  the  IHA. 

The  Department  also  has  removed 
restrictions  on  the  modernization  of 
paid-off  but  not  conveyed  Turnkey  III 
units  to  the  extent  that  there  is  statutory 
authority  to  do  so.  The  authority  to 
perform  comprehensive  modernization 
on  Mutual  Help  units  provided  by  the 
National  Affordable  Housing  Act  of 
1990  does  not  extend  to  Turnkey  III 
units.  Because  the  eligibility  of 
homeowner-occupied  Turnkey  III  units 
for  modernization  work  is  limited,  see 
§  905.666  and  §  968.310,  the  regulations 
have  been  amended  to  allow  HAs  to  do 
work  necessary  to  meet  statutory  or 
regulatory  requirements  in  Turnkey  III 
units  which  are  paid-off,  so  long  as  the 
work  is  completed  prior  to  conveyance. 

Contingency  Accounts 

Comment:  Although  not  proposed  by 
HUD,  three  commenters  recommended 
an  HA-wide  line-item  account  for 
contingencies.  Such  an  account  could 
be  used  for  cost  overruns  and  contract 
modifications  (change  orders).  The 
commenters  called  for  money  assigned 
to  this  account  by  the  HA  to  be 
considered  “obligated”.  One  PHA  has 
found  that  its  underruns  on 
construction  contracts  are  sufficient  to 
fund  most  exigencies  and  act  as  a  de 
facto  contingency  account.  However, 
HUD  restricts  the  use  of  underruns  by 
requiring  that  all  monies  be 
reprogrammed  within  the  funding 
program’s  original  obligation  period.  It 
was  noted  that  a  contingency  line  item 
exists  for  development  funds,  and  the 
amount  in  the  contingency  line  item 
could  be  limited  to  a  fixed  percentage  of 
the  construction  costs  and  would  not 
require  HAs  to  make  numerous 
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revisions  to  their  budgets.  A  single 
revision  could  be  made  annually  with 
the  contract  modifications  reflected  in 
the  proper  line  item. 

Response:  HUD  generally  agrees  with 
these  comments  and  has  revised  the 
regulation  to  permit  HAs  to  budget  for 
a  contingency  account  for  cost  overruns 
and  contract  modifications.  HUD  notes 
that  Section  504  accessibility 
conversion  is  an  eligible  expense  under 
HA-wide  physical  improvements.  Refer 
to  the  next  section  below  for  a 
discussion  of  HA-wide  items. 

HUD  currently  permits  a  contingency 
account  in  its  Development  Program 
and  has  decided  to  adopt  a  similar 
approach  for  the  CGP.  A  HA  may  budget 
up  to  8%  of  its  total  annual  grant  for  a 
contingency  account.  (A  new  account 
will  be  established  and  included  on  the 
Annual  Statement  Form).  Money 
budgeted  in  a  contingency  account  is 
considered  unobligated  until  it  is  moved 
to  another  account  and  obligated  for  a 
cost  overrun  or  other  work  items.  The 
HA  will  provide  the  status  of  its 
contingency  account  in  its  annual 
Performance  and  Evaluation  Report 
(P&E  Report).  For  example,  if  an  HA 
uses  $100,000  from  its  contingency  fund 
for  a  contract  modification  in  Account 
1460,  the  P&E  Report  will  reflect  a 
reduction  of  $100,000  in  the 
contingency  account  and  an  increase  of 
$100,000  in  Account  1460.  The 
$100,000  will  be  obligated  when  the 
contract  modification  is  issued  under 
Account  1460.  The  contingency  account 
will  be  a  fixed  account  for  each  annual 
grant;  i.e.,  the  HA  caimot  replenish  the 
account  as  funds  are  used  from  it. 

HUD  wishes  to  clarify  that  it  does  not 
restrict  the  use  of  undemms  by 
requiring  that  all  monies  be 
reprogrammed  within  the  funding 
program’s  original  obligation  period. 
Under  the  CGP,  a  HA  may  extend  the 
target  dates  for  fund  obligation  in  the 
approved  Annual  Statement  without 
prior  HUD  approval  whenever  any  delay 
outside  of  the  HA’s  control  occurs,  as 
specified  by  HUD  (e.g.,  litigation.  HUD 
or  other  institutional  delay,  extended 
labor  strikes,  extended  material 
shortages,  or  need  to  use  leftover  funds) 
and  the  extension  is  made  in  a  timely 
manner.  The  need  to  reprogram 
unobligated  funds  resulting  from 
underruns  constitutes  a  valid  reason  for 
self-executing  a  time  extension. 

Comment:  One  HA  suggested  a  two 
pronged  approach  for  implementing 
contingency  accovmts.  First,  HUD 
should  remove  the  two-year  obligation 
deadline  and  allow  HAs  to  obligate 
monies  at  any  time  in  the  modernization 
process  provided  that  the  funds  are 
expended  within  the  5-year  statutory 


limit.  The  second  component  would 
permit  each  HA  to  establish  a  line-item 
contingency  account  equal  to  l%-2%  of 
the  total  grant  amount  in  its  annual 
submission.  Funds  resulting  from 
underruns  or  credit  contract 
modifications  would  be  transferred  into 
the  contingency  account  for  future  use. 
The  account  would  not  be  allowed  to 
exceed  10%  of  the  outstanding  grant 
balance  without  prior  HUD  approval. 

HAs  would  draw  funds  to  pay  for 
contingencies  from  the  account  as 
needed.  These  funds  would  be  added  to 
contract  accounts  via  budget 
modifications.  In  general,  excess 
contingency  account  funds  would  he 
reprogrammed  into  additional 
modernization  work.  This 
modernization  work  could  come  from 
anywhere  in  the  HA’s  physical  or 
management  needs  assessment  or  from 
eligible  management  improvements.  As 
the  expenditure  deadline  for  a  particular 
funding  year  nears,  HAs  would  begin  to 
use  the  excess  funds  in  that  year’s 
contingency  account  to  pay  for  contract 
work  performed  in  other  funding 
programs.  At  the  end  of  the  fifth  year, 
all  program  funds — including 
contingency  account  funds — would  be 
expended.  HAs  would  prepare  for 
HUD’s  review  and  audit,  annual  reports 
detailing  the  use  of  all  contingency 
funds.  In  addition,  program  close-out 
reports  would  provide  HUD  with  a 
detailed  accounting  for  each  contract  on 
which  program  funds  were  spent.  An 
amendment  to  §§  905.666  and  968.310 
was  also  recommended  to  describe  the 
mechanics  for  operating  a  contingency 
account. 

Response:  HUD  wishes  to  clarify  that 
there  is  no  statutory  two-year  obligation 
period,  three-year  expenditure  period, 
or  5-year  statutory  limit  for  spending 
funds  approved  in  a  particular  FFY. 
However,  HUD  expects  that  funds 
allocated  in  a  FFY,  including  those 
designated  by  the  HA  as  contingency 
funds,  will  be  obligated  within  two 
years  and  expended  within  three  years 
of  approval.  If  an  HA  can  demonstrate 
that  a  longer  implementation  schedule 
is  necessary  (e.g.,  size  of  grant, 
complexity  of  work),  HUD  may  approve 
an  obligation/expenditure  schedule  that 
exceeds  this  National  guideline.  The  HA 
has  responsibility  for  proposing  its 
implementation  schedule,  as  part  of 
each  Annual  Work  Statement.  Also,  as 
previously  noted,  tlie  HA  may  self¬ 
execute  a  time  extension  of  the 
approved  implementation  schedule  for 
reasons  outside  of  its  control  (e.g., 
litigation).  In  all  cases,  however, 
timeliness  of  obligation  and  expenditure 
of  funds  will  be  considered  in  the 


assessment  of  a  PHA’s  modernization 
performance  under  the  PHMAP. 

The  HA  may  initially  budget  up  to  8% 
of  its  annual  grant  for  contingencies, 
and  HUD  believes  that  this  provides 
sufficient  flexibility  for  HAs  within  each 
annual  grant.  When  the  HA  needs  to  use 
the  funds  in  this  contingency  account 
for  cost  overruns  or  other  work  within 
its  Five-Year  Action  Plan,  the  HA  is 
required  to  “move  the  funds’’  through 
internal  budgeting  to  other  eligible 
development  accounts  and  then  draw 
down  the  funds  from  other  line  items. 
After  the  HA  has  moved  the  funds  from 
the  contingency  account  into  other 
eligible  development  accounts  for 
purposes  of  obligation  and  expenditure, 
the  HA  may  not  replenish  this  account 
because  at  program  completion,  this 
account  must  be  zero.  Therefore,  HUD 
has  not  adopted  the  suggestion  that 
funds  resulting  from  underruns  or 
contract  modifications  he  used  to 
replenish  this  account  since  funds  in 
the  contingency  account  must  be  moved 
to  other  line  items  for  drawdown  in  a 
timely  fashion  to  meet  the  HA’s 
approved  implementation  schedule. 
Funds  resulting  from  underruns  or 
credit  contract  modifications,  as  well  as 
funds  not  needed  for  contingencies  shall 
be  reprogrammed  for  other 
modernization  work  in  the  approved 
Five-Year  Action  Plan. 

HA-Wide  Line  Items 

Comment:  Thrree  commenters 
recommended  a  HA-wide  line  item 
account  for  relocation  services,  asbestos 
testing  and  abatement,  lead-based  paint 
abatement  and  “on  demand’’  Section 
504  accessibility  conversions. 

Response:  HUD  recognizes  that  HAs 
occasionally  encounter  work  items  that 
are  unpredictable,  such  as  lead-based 
paint  abatement  when  a  child  has  been 
identified  as  having  an  elevated  blood 
level  or  the  need  to  modify  a  unit  for 
physical  accessibility.  Therefore,  HUD 
wishes  to  clarify  that  HA-wide  line  item 
accounts  covering  HA-wide  activities 
such  as  lead-based  paint.  Section  504 
compliance,  mitigation  of 
environmental  hazards  such  as  asbestos 
abatement,  and  modernization  of  vacant 
units  is  consistent  with  established 
program  requirements  and  procedures 
and  does  not  require  any  change  to  the 
existing  regulation.  Note;  modernization 
of  vacant  units  is  limited  to  non-routine 
maintenance  work  items.  Routine 
maintenance  is  not  an  eligible 
modernization  cost.  Funds  budgeted  in 
a  HA-wide  line  item  should  be  based  on 
historical  data.  The  HA  should  estimate 
the  amount  of  funds  that  it  anticipates 
will  be  needed,  annually,  on  the  above 
items.  The  HA-wide  line  item  would 
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enable  the  HA  to  complete  these  work 
items  at  any  of  its  developments,  and 
avoid  numerous  budget  revisions 
because  the  estimated  needs  at  a 
particular  development  are  under¬ 
funded  or  over-funded.  However,  the 
HA  is  required  to  report  in  the 
Performance  and  Evaluation  Report  on 
the  quantity  and  cost  for  each 
development  where  HA-wdde  activities 
w'ere  carried  out. 

With  regard  to  HA-wide  line  items,  a 
HA  may  wish  to  consider  utilizing  an 
indefinite  quantity  architectural/ 
engineering  (A/E)  contract  to  meet  its 
needs  with  regard  to  the  above  types  of 
work.  HAs  usually  hire  A/E  firms  to 
provide  services  as  specific  needs  arise. 
Many  HAs,  however,  have  the  need  for 
a  number  of  A/E  services  during  the 
course  of  the  next  one  or  two  years.  In 
these  cases,  the  HA  may  solicit  for  an 
indefinite  quantity  contract  where 
separate  orders  are  issued  to  the 
selected  A/E  firm  for  each  service  as  the 
need  arises.  Another  method  similar  to 
this  approach  is  to  issue  a  solicitation 
for  several  A/E  firms  to  provide  services 
on  an  as-required  basis  rather  than 
merely  one  firm.  The  solicitation  would 
clearly  indicate  that  the  HA  anticipates 
having  the  need  for  several  A/E  services, 
identify  types  of  services  to  be  provided 
for  that  year,  and  describe  how  an  A/E 
firm  would  be  selected  among  the 
groups.  As  the  need  arises,  the  HA 
would  execute  contracts  with  A/E  firms 
for  specific  tasks  in  accordance  with  the 
procedures  identified  in  the  solicitation. 
These  methods  allow  the  HA  to  quickly 
contract  for  critical  services  in  a  timely 
manner  rather  than  waiting  until  the 
need  arises  to  issue  the  solicitation  and 
select  the  needed  firm.  Further 
information  regarding  indefinite 
quantity  contracts  for  A/E  services  is 
found  in  paragraph  4-26  of  the 
Procurement  Handbook. 

§§  905.601  and  968.310  Eligible  costs 
Management  Improvements 

Comment;  Twenty-eight  comments 
were  received  on  the  proposal  to  raise 
the  cap  on  management  improvements 
from  10%  to  20%  and  to  permit  high 
performers  under  PHMAP  or  IHAs 
determined  by  the  Field  Office  to  be 
high  performing  and  with 
administrative  capacity  to  exceed  the 
20%  limit.  To  the  maximum  extent 
feasible,  the  Department  proposed  that 
HAs  should  use  management 
improvement  funds  to  train  residents  in 
carrying  out  activities  related  to  the 
modernization-funded  physical  and 
management  improvements.  Most 
commenters  saw  the  proposal  as  a- 
I  significant  improvement.  Some  noted 


that  this  proposal  will  not  relieve  HUD 
of  its  responsibility  to  adequately  fund 
memdates  regarding  resident  services 
(security  improvements,  training,  etc.) 
and  operating  subsidies.  Others  opposed 
the  Department  for  even  suggesting  that 
modernization  improvement  funds  be 
utilized  for  resident  training  activities 
and  preferred  that  this  be  left  to  local 
discretion.  Many  commenters  urged  a 
return  to  “true”  management 
improvement  activities,  rather  than 
recent  years’  necessity  of  funding  on¬ 
going  operational  need  in  HAs  in  areas 
of  security,  drug  prevention  and 
enforcement  and  resident  services.  It 
was  recommended  that  CGP  funds 
should  only  be  used  for  incremental 
improvement  to  equipment  and 
information  systems,  but  not  personnel. 

It  was  noted  that  each  HA’s 
modernization  grant  is  based  upon  a 
formula  allocation,  which  is  based  upon 
that  HA’s  estimated  modernization 
needs.  There  is  nothing  in  this  method 
of  allocation  which  reflects  or  is  based 
upon  a  HA’s  needs  for  funding  for 
security,  resident  services,  or  resident 
initiatives  programs,  nor  is  the  formula 
allocation  process  designed  to  address 
those  needs.  Other  commenters  saw  the 
percentage  limitation  increase  enabling 
some  HAs  to  address  new  and  greater 
problems  dealing  with  crime  and 
security  as  well  as  family  values.  One 
commenter  supported  the  proposal 
because  it  could  result  in  needed  funds 
for  resident  training  required  for 
compliance  with  Section  3  and  other 
programs  such  as  the  Family  Investment 
Center  Program  and  Youthbuild. 

Several  commenters  recommended 
that  HUD  should  also  broaden  the  list  of 
allowable  management  improvements, 
especially  to  include  the  establishment 
of  preventive  maintenance  systems  as 
an  eligible  item  under  management 
improvements,  perhaps  up  to  a  certain 
reasonable  percentage  limit  (one 
recommended  6%  of  most  HA’s  CGP 
grants).  CLPHA  and  NAHRO  strongly 
recommended  that  management 
improvement  rules  allow  preventive 
maintenance  to  be  funded.  They 
recommended  where  a  low  AEL  has 
resulted  in  seriously  declining  housing 
stock  with  high  levels  of  deferred 
maintenance,  the  first  few  years  of 
implementing  a  Preventive  Maintenance 
Program  represent  a  major  non-recurring 
expense  in  terms  of  both  manpower  and 
materials.  After  the  first  three  years,  the 
cost  associated  with  this  program  was 
proposed  by  some  commenters  to  be 
reduced  to  a  level  that  is  supportable 
within  the  normal  operating  budget. 

Response:  HUD  would  like  to  darify 
by  explicitly  adding  the  example  to  the 
regulation  that  the  establishment  of  a 


preventive  maintenance  system  or 
improvement  of  an  existing  system  is 
already  an  eligible  management 
improvement.  The  Department  strongly 
encourages  HAs  to  establish  a 
preventive  maintenance  system  or 
improve  an  existing  system  to  assure 
that  the  modernization-funded  physical 
improvements  are  sustained.  A 
preventive  maintenance  system  must 
provide  for  regular  inspections  of 
building  structures,  systems  and  units 
and  determine  the  applicability  of  work 
eligible  for  operating  funds  (routine 
maintenance)  and  work  eligible  for  CGP 
funding  (non-routine  maintenance). 

Comment:  Two  commenters  opposed 
the  increase  to  20%  because  of  their 
belief  that  the  majority  of  modernization 
funds  should  go  to  property 
improvement.  They  asserted  that  the 
CGP  was  becoming  another  HUD  social 
program  and  stated  there  were  wastes  in 
the  area  of  management  improvements. 

Some  commenters  requested  that  the 
Department  reconsider  and  give  the 
proposed  incentive  to  all  standard  and 
high  performing  HAs.  It  was  also 
recommended  that  subparagraph 
(f)(l)(iii)  should  clarify  that  there  is  an 
exception  to  the  20%  threshold  by  a 
cross-reference  to  (m)(l).  Clarification 
was  requested  whether  a  HA  must  be  an 
over-all  high  performer,  mod-high 
performer,  both  or  either. 

Response:  In  response  to  the 
comments,  HUD  has  decided  to  increase 
the  cap  on  management  improvements 
from  10%  to  20%  for  ail  HAs  and  to 
completely  remove  the  cap  for  PHAs 
designated  as  both  over-all  high 
performers  and  mod-high  performers 
under  the  PHMAP.  HUD  does  not  agree 
that  increasing  the  allowable 
management  improvement  limit  moves 
the  CGP  towards  becoming  another 
“HUD  social  program”.  Many 
management  improvements  are  geared 
towards  improving  the  efficiency  and 
effectiveness  qf  a  HA’s  operations  and 
are  necessary  to  sustain  the  physical 
improvements.  It  should  be  noted  that 
the  direct  delivery  of  social  services  is 
an  ineligible  CGP  expenditure. 
Experience  has  shown  that  physical 
improvements  without  appropriate 
management  actions  often  are  not 
sustained,  thereby  wasting  federal 
dollars.  HUD  will  continue  to  strongly 
suggest  that  HAs  use  management 
improvement  funds  for  resident  training 
and  has  retained  this  suggestion  in 
§968.310(m)(l). 

Comment:  One  IHA  commented  that 
there  is  no  equality  as  to  how  ACA 
reviews  are  conducted  at  the  HUD  level 
since  some  reviews  are  not  conducted 
on  site,  leading  to  determinations  which 
may  not  be  accurate.  Two  IHAs 


<!i4?l14  Federal  Register  /  Vol.  59,  No.  167  /  Tuesday,  August  30,  1994  /  Rules  and  Regulations 


suggested  that  the  criteria  for  IHA  high 
performers  should  be  stringent  enough 
that  only  the  best  managed  IHAs  be 
classified  as  high  performers,  and  that 
all  areas  of  IHA  management  and 
operations  should  be  evaluated.  They 
suggested  the  following  criteria:  (a)  The 
IHA  must  have  a  final  ACA  score  of 
90%  or  above  for  two  consecutive  years, 
including  the  FFY  that  funds  are  being 
requested,  and  (b)  the  IHA  must  be 
current  on  all  implementation  schedules 
for  action  CGP  and  CIAP  grants.  Two 
commenters  suggested  that  HUD  consult 
with  interested  parties  to  set  guidelines 
for  high  performers. 

Response:  HUD  does  not  agree  with 
the  suggestions  that  ACA  scores  be  used 
to  determine  whether  an  IHA  qualifies 
as  a  high  performer.  The  ACA  is  to  be 
used  to  highlight  areas  where  training  or 
technical  assistance  may  be  needed, 
identify  IHAs  with  potential  problems, 
and  determine  functional  areas  where 
reviews  are  needed.  HUD  has  decided  to 
delay  implementation  of  the  incentive 
for  high  performing  IHAs  in  order  to 
maximize  the  opportunity  for 
consultation  with  interested  parties. 

HUD  will  invite  public  comment  on  the 
criteria  to  be  used  to  determine  high 
performers  when  the  revised  Indian 
Housing  regulations  at  24  CFR  part  905 
are  published  as  a  proposed  rule. 

.Administrative  Costs 

Comment:  HUD  limited  HAs  to  no 
more  than  7%  of  their  annual  grant  for 
administrative  costs  in  account  1410, 
excluding  any  co.sts  related  to  in-house 
iead-bas^  paint  or  asbestos  testing,  in- 
house  A/E  work,  or  other  special 
administrative  costs  required  by  State, 
Tribal  or  local  law,  unless  specifically 
approved  by  HUD.  An  additional  2%  of 
the  annual  grant  may  be  spent  on  costs 
related  to  travelling  to  the  HA’s 
developments  for  CGP-related  business, 
as  specifically  approved  by  HUD. 
Eighteen  comments  were  received  on 
this  provision.  Most  of  the  comments 
urged  HUD  to  raise  the  cap  to  10%. 

Most  found  the  current  7%  to  be 
insufficient  to  fully  administer  the 
modernization  program.  For  example, 
one  commenter  indicated  that  in  a  high 
cost  area,  the  expenses  for  a 
construction  manager  and  clerk  of  the 
works,  with  benefits,  exceed  the  7% 
cap.  HUD  was  advised  that  even  HAs 
which  operate  in  a  limited  geographical 
area  often  require  overnight  travel  and 
pay  a  premium  for  administration 
bemuse  of  the  need  to  operate  over 
several  telephone  area  codes.  HAs 
which  have  highly  active,  very 
organized  Resident  Advisory  Councils 
and  Resident  Management  Corporations 
liave  higher  administrative  costs 


because  of  increased  level  of  outreach, 
planning,  consultations  and 
discussions.  Similarly,  HAs  that  operate 
joint  ventures  with  residents  also 
experience  increase  administrative 
costs.  Others  noted  that  the  present  7% 
cap  does  not  reflect  the  spiraling 
increase  in  health  benefits,  workers 
compensation,  and  unemployment 
insurance  premiums  for  administrative 
w’orkers,  increase  in  complexity  and 
resulting  staff  time  to  comply  with 
HUD’s  regulations,  and  increase  in 
expenses  associated  with  transitioning 
from  the  CIAP  model  to  CGP. 

Commenters  recommended  that  the 
word  “in-house”  be  deleted,  and  that 
any  costs  related  to  lead-based  paint  or 
asbestos  testing  be  excluded  from  the 
7%  total.  Another  commenter 
emphasized  the  administrative  burden 
that  lead-based  paint  and  asbestos 
abatement  imposes  on  HAs.  Nearly 
every  rehabilitation  and  remodeling 
activity  in  public  housing  developments 
now  requires  the  work  of  environmental 
consultants  for  lead-based  paint  and/or 
asbestos  testing  and  abatement.  The 
oversight  and  administration  of  these 
contracts  is  very  time-  and  resource¬ 
intensive.  Some  commenters  requested 
examples  of  areas  where  the  Field 
Offices  could  approve  higher  limits. 

HUD  was  asked  to  clarify  the  issue  of 
administration  of  force-account  labor.  It 
was  requested  that  the  regulation  state 
that  administrative  costs  associated  with 
force  account  labor  used  in  relationship 
to  resident  training  programs  are  eligible 
management  improvement  costs. 

NAIHC  noted  that  IHAs  with  force 
account  labor  incur  additional 
administrative  costs  because  they  need 
more  warehouse  space  to  house  their 
materials,  more  administrative  staff  to 
process  the  paperwork,  and  more 
financial  management  staff  to  assure 
records  are  up-to-date.  In  addition, 
development  staff  spends  more  time 
overseeing  the  entire  program.  They 
recommended  that  the  administrative 
cost  limit  be  set  at  10%. 

One  commenter  suggested  that  like 
management  improvements,  .standard 
and  high  performing  HAs  be  allowed  to 
exceed  the  7%  level  without  prior  HUD 
approval.  Retaining  the  additional  2% 
for  CGP  travel-related  expenses  received 
approval,  but  it  was  recommended  that 
it  should  not  be  limited  to  commercial 
vendors  because  some  legitimate 
overnight  travel  may  be  conducted  by 
private  or  PHA-owned  automobiles. 
Some  commenters  suggested  that  the 
additional  2%  should  include  some 
factor  related  to  miles  traveled  in 
relationship  to  density  of  developments. 

Response;  The  comments  clearly 
demonstrate  a  need  for  an  increase  in 


the  administrative  cost  limit. 

Accordingly,  HUD  has  raised  the 
administrative  cost  limit  to  10%  for  all 
HAs.  Field  Offices  may  approve 
amounts  higher  than  the  10%  limit 
where  there  is  sufficient  justification  to 
warrant  an  increase.  Because  of  the 
increase  in  the  overall  administrative 
cost  limit,  HUD  has  deleted  the 
additional  2%  limit  related  to  travel 
costs.  It  should  be  noted  that  costs 
related  to  lead-based  paint  or  asbestos 
testing  (whether  conducted  by  force 
account  employees  or  by  a  contractor) 
are  excluded  from  the  10% 
administrative  cost  total.  In  response  to 
the  request  for  clarification  on  the  issue 
of  administration  of  force-account  labor, 
it  should  be  noted  that  non-technical 
oversight  costs  associated  with  force 
account  work  are  included  in  the  cost 
limitations  for  administrative  costs 
(account  1410).  The  actual  force  account 
labor  costs  including  direct  supervision 
are  charged  to  the  appropriate  account 
for  the  work  being  performed,  e.g., 
dwelling  structures  (account  1460). 
Administrative  costs  related  to  resident 
training  programs  are  eligible 
management  improvement  costs. 

Additional  Eligible  Costs  Issues 

Comment:  Recommended  additions  to 
the  list  of  eligible  costs  were  air. 
conditioning,  wallpaper,  garbage 
disposals,  carpeting  in  all  units,  lawn 
sprinkler  systems  and  maintenance 
vehicles.  Two  commenters  requested 
that  eligible  items  and  modernization 
standards  be  consistent. 

Response:  Recently,  the  Public 
Housing  Developmelit  Program,  revised 
its  cost  containment  and  modest  design 
requirements  to  provide  HAs  with 
maximum  flexibility  regarding  w'ork 
items  previously  considered  amenities. 
Maximum  flexibility  is  hereby  being 
provided  in  the  CGP.  The  Department 
has  modified  its  policy  regarding 
eligible  work  items  under  CGP  to  allow 
work  items  that  are  modest  in  design 
and  cost,  but  still  blend  in  with  the 
design  and  architecture  of  the 
surrounding  communities  by  including 
amenities,  quality  materials  and  design 
and  landscaping  features  that  are 
customary  for  the  locality.  The  Indian 
Housing  Development  Program  also 
encourages  IHAs  to  incorporate 
culturally  relevant  design  concepts  into 
their  developments.  For  guidance  in 
culturally  relevant  design 
considerations,  IHAs  may  refer  to  a 
publication  prepared  by  the  American 
Indian  Council  of  Architects  and 
Engineers,  Our  Home,  Giving  Form  to 
Traditional  Values.  It  should  be  noted 
that  there  will  be  no  increase  in 
operating  subsidy  due  to  items  added  to 
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promote  the  blend  of  public  housing  §§905.669  and  968.315  Allocation  of  Modernization  Program.  Once  the 

into  the  surrounding  neighborhood.  Assistance.  adjusted  total  appropriation  for  the 

Such  items  may  be  included  in  the  Elimination  of  Presumptive  Estimates  Modernization  Program  is  determined, 

modernization  of  a  development  as  long  *.  x;f  *  r  ^  Department  is  able  to  run  the 

as  the  provisions  for  cost  reasonableness  Comment:  Most  louna  tnat  me  modernization  formula,  which 

are  met.  The  PHA/IHA  Board  Resolution  previous  system  caused  unnerassaiy  determines  the  allocation  of  funds 

approving  the  Comprehensive  Plan/  confusion  and  created  HA  credibility  between  the  CIAP  and  CGP,  as  well  as 

Annual  Statement.  Form  HUD-52836,  issues  with  r^idents  and  local  formula  amounts  for  CGP  HAs. 

will  be  modified  to  include  a  government.  They  agreed  with  HUD  s  However,  HUD  still  anticipates  that  HAs 

certification  that  the  modernization  proposal  to  eliminate  the  presumptive  jj  access  to  their  formula 

work  will  promote  Public  and  Indian  estimates  since,  in  general,  they  no  amounts  earlier  in  the  FEY  since  only 

housing  that  is  modest  in  design  and  longer  serve  a  useful  purpose.  This  g^g  fonnula  amount  will  be  provided, 

cost,  but  still  blends  in  with  the  change  eliminates  the  burden  of  o  •  r  a  i 

surrounding  communitv.  amending  the  Five-Year  Action  Plan  Basis  for  Appeals 

Comment:  Additionally,  it  was  asked  and/or  Annual  Statement  during  a  FEY  Comment:  Commenters  also  indicated 
that  HOPE  I,  HOPE  111  and  5(h)  because  of  differences  between  the  a  need  for  a  full  explanation  of  the 

Homeownership  activities  be  listed  as  presumptive  estimate  and  final  formula  calculation  of  formula  amounts 

eligible  items.  amount.  announced  each  year  by  HUD  to 

Response;  TTie  current  rule  and  this  Response:  As  endorsed  by  the  determine  if  they  have  a  valid  basis  for 

final  rule  permit  the  study  of  the  commenters,  HUD  has  adopted  the  appeal.  Currently,  HUD  issues  virtually 

feasibility  of  converting  rental  to  proposed  rule’s  provision  of  providing  no  information  on  how  the  amounts  are 

homeownership  units,  as  well  as  the  only  one  formula  amount  in  the  FEY.  calculated  from  year  to  year,  other  than 

preparation  of  an  application  for  Formula  Characteristics  Report  (FCR)  formula  characteristics  which  HUD 

conversion  to  homeownership,  as  *144  j  j  u.ses  as  input  to  the  formula, 

eligible  management  improvement  costs  Comment:  HAs  expressed  a  need  to  Commenters  requested  that  HUD 

(see  resident  homeownership  costs,  receive  their  final  formula  amounts  at  provide  a  simplified  explanation  to  all 

§  968.310  (g)(3)).  the  earh^t  possible  date.  This  would  ^As.  including  such  factors  as  any  set- 

Comment:  Clarification  on  the  quality  allow  IMs  to  base  proposed  work  items  asides  HUD  is  making  each  year  off  the 

of  materials  to  allow  for  higher  quality  and  budgets  on  the  actual  dollars  gf  ^j^g  modernization,  the  R.S. 

security  and  plumbing  fixtures  was  also  requested  Means  or  other  factors  HUD  is  using  to 

requested.  This  was  suggested  because  HUD  to  update  the  formula  adjust  local  allocation  levels,  and  any 

of  the  high  use  factor  and  increased  characteristics  data  in  July  and  August  deductions  HUD  is  making  against  the 

security  needs  of  public  housing.  of  each  year  so  that  the  formula  HA’s  allocation. 

Response:  HUD  does  not  mandate  the  characteristics  information  can  be  Response:  HUD  intends  to  prepare  a 

specific  quality  of  materials  used.  HAs  finalized  in  September.  If  the  formula  Notice  each  FEY  that  explains  any 

must  ensure  that  the  quality  of  materials  characteristics  information  was  ready  in  modernization  set-asides,  deductions 

used  is  appropriate  to  meeting  the  needs  September,  it  could  be  applied  at  the  carry-over  funds  and  the  amount  of 

of  the  HA  and  its  residents.  In  keeping  earliest  possible  date  to  the  funds  allocated  to  the  CIAP  and  the 

with  the  flexibility  mandated  under  the  congressionally  appropriated  amount  qqp  hUD  will  also  provide  information 

CGP.  the  quality  of  materials  used  is  a  yielding  each  HA  its  final  funding  relative  to  the  R.S.  Means  Index  used  for 

local  decision  subject  to  the  provisions  amount  significantly  ahead  of  the  March  {^at  FEY.  The  formula  characteristics 

relating  to  cost  reasonableness.  1994  date  achieved  this  year.  Access  to  ^g  calculate  the  formula 

Comment:  Clarifications  were  also  new  CGP  funds  at  the  earliest  possible  amount  will  be  transmitted  to  the  HA 

requested  on  replacement  of  old  date  is  critical  to  obligating  and  formula  amount, 

maintenance  vehicles.  expending  CGP  funds  in  a  timely 

Response:  Purchase  of  maintenance  manner.  Appeals 

vehicles  that  are  necessary  to  Response:  HUD  will  transmit  the  Comment:  HUD  gives  HAs  30  days  to 

administer/implement  the  formula  characteristics  data  to  HAs  review  and  advise  HUD  of  errors  in  the 

modernization  program  are  eligible  before  the  end  of  the  current  FFY  for  PCR.  It  does  not  specify  the  calculation 

under  the  CGP.  However,  the  HA  must  review  and  updating  for  the  next  year’s  of  the  30  days.  It  is  recommended  that 

indicate  in  its  Management  Needs  formula  run.  However,  since  the  the  regulation  be  redrafted  to  state  “30 

Assessment  that  such  purchase  is  formula  calculation  is  based  on  all  units  days  from  the  HA’s  receipt  to  review 

necessary  to  improve  or  sustain  that  are  under  ACC  and  have  reached  and  advise  HUD  of  errors”  because  of 

maintenance  operations.  If  the  DOp-A  by  October  1  of  the  FFY  in  which  previous  delays  (e.g.,  up  to  15  days 

maintenance  vehicle  is  to  be  used  for  the  formula  is  being  run,  it  is  not  before  HAs  received  this  year’s  report), 

both  the  Low-Rent  Public  Housing  feasible  for  HAs  to  return  the  FCR  until  Currently,  the  appeal  of  a  HA’s  annual 

Program  and  other  programs  after  October  1.  Notwithstanding  an  formula  allocation  can  only  be  based  on 

administered  by  the  HA,  the  cost  of  the  early  review  and  correction  of  data,  HAs  unique  circumstances.  HAs  suggest  that 

purchase  shall  be  prorated  among  should  be  aware  that  the  exact  amount  this  is  inappropriate  and  should  be 

programs.  By  statute.  CGP  funds  are  to  of  funds  available  for  the  CGP  may  not  changed,  but  they  realized  that  this 

be  used  to  improve  the  physical  be  known  until  several  months  into  the  would  require  a  statutory  amendment, 

condition  of  existing  public  housing  FFY  This  is  due  to  the  need  to  HAs  want  to  be  able  to  appeal  their 

projects  and  to  upgrade  the  management  determine  the  following:  (1)  Amount  of  allocation  if  it  is  based  on  calculations 

and  operation  of  such  projects.  All  work  funds,  if  any,  carried  over  from  the  that  inaccurately  represent  a  HA’s  real 

items,  including  the  purchase  of  previous  FFY;  (2)  amount  of  funds  modernization  needs, 

equipment,  must  be  directly  related  to  authorized  for  set-asides  by  the  It  was  also  noted  that  the  increase  in 

carrying  out  the  physical  and  Appropriations  Act;  and  (3)  shortfalls,  if  the  amount  of  time  a  HA  has  to  appeal 

management  improvements  to  HA  any,  in  other  programs  which  share  the  based  upon  error  from  30  to  60  days 

property.  Annual  Contributions  Account  with  the  equalizes  the  HUD-HA  partnership  tor 
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appeals  based  both  on  error  and  unique 
circumstances.  However,  if  HAs  do  not 
file  within  the  time  period,  they  forfeit 
their  appeal  rights.  In  the  spirit  of  true 
partnership,  it  was  suggested  that  if 
HUD  fails  to  respond  to  an  appeal  in 
either  situation  within  60  days,  HUD 
should  forfeit  its  right  to  reject  the 
appeal.  Further,  they  stated  that  this 
would  only  be  effective  and  fair  if  HUD 
officials  do  not  automatically 
disapprove  an  appeal  in  order  to  extend 
the  time  period. 

Response:  HUD  acknowledges  past 
difficulty  in  ensuring  that  HAs  had  a 
full  30  days  to  review  and  return  the 
FCR.  It  would  be  difficult  to  track  a 
HA’s  receipt  of  the  FCR  on  an 
individual  basis,  and  there  is  a  need  for 
a  fixed  time  for  HAs  to  respond. 

Because  the  data  changes  little  on  an 
annual  basis,  HA  review  time  should  be 
minimal.  As  previously  noted,  HUD  will 
send  out  the  FCR  prior  to  the  end  of  the 
FFY,  (e.g.,  mid-August),  and  HA 
responses  will  not  be  due  until  after 
October  1.  In  addition,  HUD  has  revised 
the  regulation  to  provide  that  the  HA 
will  have  at  least  30  days  to  review  and 
correct  errors  in  the  FCR. 

Although  the  commenters  recognized 
that  a  statutory  amendment  would  be 
necessary  to  allow  other  bases  for 
appeals  of  the  annual  formula 
allocation,  HUD  would  like  to  point  out 
that  the  formula  is  based  on  data 
collected  from  a  major  study  of  the 
modernization  needs  of  public  and 
Indian  housing  agencies.  This  formula  is 
being  used  because  the  modernization 
needs  study  could  not  provide 
statistically  valid  data  on  modernization 
needs  for  every  HA.  The  formula  by  its 
nature  cannot  be  completely  accurate  in 
estimating  the  needs  at  each  HA 
participating  in  the  CGP,  but  does 
provide  for  a  reliable  source  of  funds  to 
all  participating  HAs.  HAs  should  also 
recognize  that,  because  this  formula 
funds  on  the  basis  of  relative  needs  of 
HAs,  a  successful  appeal  by  one  HA 
results  in  the  reduction  of  formula 
allocations  to  all  other  HAs. 

HAs  are  also  advised  that  the  appeals 
no  longer  have  an  extra  layer  of  HUD 
review.  The  review  and  approval  of 
appeals  on  the  basis  of  error  in  data  and 
of  the  reduced  formula  because  a  PHA 
is  mod-troubled  have  been  delegated  to 
the  Field  Offices,  and  this  should 
facilitate  HUD’s  responding  to  those 
appeals  within  the  60-day  time  frame. 
The  approval  of  appeals  on  the  basis  of 
unique  circumstances  will  be  approved 
at  the  Headquarter’s  level  following 
>  review  at  the  Field  Office  level.  The 
review  at  the  Regional  Office  level  has 
been  eliminated.  Therefore,  HUD  has 
not  adopted  the  suggestion  that  an 


appeal  is  considered  approved  if  HUD 
does  not  approve/disapprove  within  60 
days. 

Reallocation  of  Funds  Withheld  From 
Mod-Troubled  HAs 

Comment:  One  commenter  noted  that 
HUD  should  be  more  aggressive  in 
recapturing  CGP  and  CIAP  funding 
which  has  not  been  obligated  or 
expended  in  a  timely  manner  and 
should  also  be  more  aggressive  about 
reallocating  CGP  funding  withheld  from 
mod-troubled  HAs.  It  was  urged  that 
these  funds  should  be  reallocated  in  a 
timely  fashion  to  HAs  who  have  proven 
that  they  can  obligate  and  expend  the 
funds  in  a  timely  fashion.  Commenters 
were  concerned  that  FFY  1995  CGP 
funding  would  be  reduced  for  all  HAs 
because  of  the  amount  of  unobligated 
and  unexpended  funds.  Instead,  they 
suggested  that  HUD  add  recaptured  and 
reallocated  funds  to  new  congres.sional 
appropriations  to  put  the  money  where 
it  will  get  utilized.  HAs  indicated  that 
it  was  unfair  to  penalize  high 
performing  HAs  because  some  HAs  have 
been  negligent  in  obligating  and 
expending  their  funds. 

Response:  The  commenter  should 
note  that  section  14  of  the  Act,  as 
amended,  provides  the  methodology 
and  eligibility  for  the  reallocation  of 
funds.  The  Act  also  establishes  a  credit 
system  to  provide  a  HA  with  additional 
funding  after  the  HA  is  determined  to  be 
no  longer  mod-troubled,  to  compensate 
for  amounts  not  received  because  of  the 
mod-troubled  designation. 

The  Department  views  the  recapture 
of  funds  from  a  HA  as  a  last  resort  since 
recapture  adversely  impacts  on  the 
residents  who  have  to  continue  to  live 
in  housing  which  needs  rehabilitation. 
HUD  staff  is  directed  to  exhaust  all 
other  means  of  technical  assistance, 
including  requiring  alternative  oversight 
by  a  third  party,  to  help  HAs  obligate 
and  expend  funds.  However,  where 
such  assistance  does  not  work,  HUD 
will  recapture  funds. 

In  response  to  the  concern  regarding 
possible  reduction  in  CGP  funding, 

HUD  has  amended  its  FY  1995  budget 
request  to  increase  by  $100  million 
funding  for  modernization  up  to  $2.9 
billion. 

Obligation  of  Formula  Funding 

Comment:  Most  commenters  agreed 
with  the  concept  of  fungibility  of  work 
items  to  promote  expenditure  of  oldest 
funds  first  and  recommended  various 
ways  that  HUD  could  further  speed  up 
the  process.  First,  to  speed  the  flow  of 
funds  in  the  modernization  pipeline, 
HUD  should  substantially  speed  up 
HUD’s  own  release  of  the  modernization 


funds  each  year.  The  commenters 
believed  that  most  HAs  do  not  get  a 
funding  reservation  until  late  summer 
each  year.  HUD  should  be  able  to  make 
each  year’s  new  funding  under  CGP 
available  to  the  HAs  by  no  later  than 
March  1.  Commenters  disagreed  that  the 
two-year  obligation  period  should  begin 
with  the  ACC  amendment.  HAs  stated 
that  it  can  take  up  to  15  months  to 
receive  the  ACC  amendment.  HUD  was 
asked  to  improve  its  performance  in  this 
area  or  continue  to  allow  a  five-year 
period.  Allowing  a  five-year  period 
would  give  HAs  maximum  flexibility  in 
scheduling  modernization  work.  It  was 
suggested  that  HUD’s  role  should  be 
limited  to  monitoring  PHA  progress 
through  the  P&E  Report. 

Response:  HUD  disagrees  that  it  will 
take  up  to  15  months  for  HAs  to  have 
an  executed  ACC  amendment  and 
receive  funds.  HUD  has  streamlined  the 
ACC  amendment  process.  As  noted  in 
Notice  PIH  94-13  (entitled  Expediting 
Obligation/Expenditure  of 
Modernization  Funds  in  the  Pipeline, 
issued  April  6, 1994),  the  ACC 
amendment  is  prepared  by  Field  Office 
program  staff,  reviewed  by  the  HUD 
Field  Counsel  and  forwarded  to  the  HA 
for  signature.  Unless  required  by  State 
or  local  law  or  the  HA  by-laws,  the 
Executive  Director  is  permitted  to  sign 
and  return  the  ACC  amendment  without 
a  Board  Resolution.  HAs  are  encouraged 
to  consider  amending  their  by-laws 
(where  permitted  under  law)  so  that  a 
Board  Resolution  is  not  required  or,  if 
a  Board  Meeting  is  not  imminent,  the 
HA  may  consider  conducting  a 
telephone  Board  Meeting  to  authorize 
the  signing  of  the  ACC  amendment. 

After  ACC  amendment,  the  Field  Office 
should  spread  the  budget  line  items  in 
the  Line  of  Credit  Control  System/Voice 
Response  System  (LOCCS/VRS)  as 
quickly  as  possible.  As  to  the  need  to 
speed  up  the  provision  of  funds  to  HAs, 
HUD  has  made  significant  progress  in 
this  regard,  and  in  fact,  advised  HAs  of 
their  funding  amount  in  February  of  this 
year.  It  is  anticipated  that  additional 
progress  will  be  made  and  access  to 
funds  will  occur  even  earlier  in  the  FFY 
since  HUD  will  provide  only  one 
formula  amount  and  the  Formula 
Characteristics  Report  for  the  next  FFY 
will  be  sent  out  for  review  and 
validation  prior  to  the  end  of  the  current 
FFY. 

HUD  must  again  emphasize  that  there 
is  no  mandatory  two-year  obligation 
period,  three-year  expenditure  period, 
or  5-year  statutory  limit  for  spending 
funds  approved  in  a  particular  FFY. 
Generally,  HUD  expects  that  funds 
allocated  in  a  FFY  will  be  obligated 
within  two  years  and  expended  within 
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three  years  of  approval  unless  a  longer 
implementation  schedule  is  approved 
by  HUD.  The  HA  has  responsibility  for 
establishing  its  implementation 
schedule,  as  part  of  its  Annual 
Statement.  In  instances  where  it  is 
unreasonable  for  a  HA  to  meet  the  two 
year-three  year  expectation  for 
obligation  and  expenditure  of  funds, 
e.g.,  size  of  grant,  complexity  of  the 
work,  the  HA  may  propose  a  schedule 
of  longer  duration.  Also,  as  previously 
noted,  the  HA  may  self-execute  a  time 
extension  of  the  approved 
implementation  schedule  for  reasons 
outside  of  its  control. 

HUD  plans  to  speed  up  release  of 
modernization  funds  to  the  extent 
possible.  However,  HUD  disagrees  that 
this  affects  the  modernization  pipeline 
and  suggests  that  addressing  the 
pipeline  is  a  reprogramming  issue.  For 
additional  guidance  on  the  issue  of 
reprogramming,  see  Notice  PIH  94-13. 

Comment:  Another  area  commented 
on  as  causing  delay  in  the  obligation  of 
formula  funding  is  the  LOCCS/VRS 
automated  draw-down  mechanism. 
Problems  include  systemic  problems 
such  as  having  to  draw  equal  monthly 
amounts  as  well  as  persistent  problems 
with  errors  by  Field  Office  staff  in 
placing  edits  on  accounts  and  not 
removing  them  in  a  timely  fashion. 
Reports  were  received  indicating  that 
some  Field  Office  staff  do  not  agree  with 
the  expedited  policies  and  deliberately 
delay  the  process. 

Response:  This  system  is  new  and 
monitoring  its  use  is  essential.  To  the 
extent  that  adjustments  are  needed  in  its 
administration,  they  will  be  made. 

Other  LOCCS/VRS  issues  are  discussed 
below  under  the  heading 
"Miscellaneous  Issues.” 

Comment:  It  was  recommended  that 
the  obligation  requirements  should  be 
made  consistent  with  the  annual 
submission  section  which  allows  a  HA 
to  self-execute  an  extension  when 
delays  are  out  of  its  control.  HUD  was 
cautioned  that  while  on  the  surface 
accelerating  the  program’s 
implementation  schedule  for  obligating 
and  expending  funds  would  suggest  a 
quicker  utilization  of  these  dollars,  such 
an  acceleration  without  a  transition 
period  or  a  recognition  of  the  needs  of 
larger  HAs  would  likely  result  in  either 
schedules  not  being  met  or  those  dollars 
being  poorly  utilized.  They  noted  that 
HAs  are  still  shifting  their 
modernization  operations  from  one 
based  on  the  CIAP  to  one  based  on  CGP. 
HUD  was  urged  to  review  and  alter 
other  regulatory  standards  or  work 
practices  as  the  mechanism  for 
accelerating  the  usage  of  Federal 
modernization  dollars. 


Response:  HUD  again  notes  that  the 
obligation  time-frame  is  a  general  rule. 

If  a  HA  can  demonstrate  that  a  longer 
obligation  timeframe  is  warranted,  HUD 
may  initially  approve  a  time  period 
longer  than  two  years,  and 
subsequently,  a  HA  may  extend  the 
approved  implementation  schedule  if 
there  are  reasons  outside  of  its  control, 
as  long  as  the  extension  is  made  in  a 
timely  manner. 

Comment:  One  HA  noted  that  HUD’s 
proposal  was  reasonable  except  for  FFY 
92  and  FFY  93.  In  those  years  their 
plans  included  making  504  accessibility 
improvements,  assessment  and  removal 
of  lead-based  paint,  and  capital 
improvements  required  as  the  result  of 
deferred  maintenance  and  inadequate 
previous  years  funding  under  their 
operating  budget  and  CIAP.  It  was 
recommended  that  the  changes  under 
proposed  rule  for  obligating  funds  not 
be  retroactive  to  FFYs  92-94. 

Response:  This  obligation  guideline 
will  now  appear  in  the  regulation  and 
continues  to  be  a  guideline.  Approved 
implementation  schedules  for  FFYs  92 
and  93  are  not  disturbed  and  remain  in 
effect  until  amended.  In  general,  HUD 
expects  that  funds  allocated  in  a  FFY 
will  be  obligated  within  two  years  and 
expended  within  three  years  of 
approval. 

Comment:  Anotlier  HA  asked  that 
changes  to  the  time  frames  reflect  the 
particular  needs  of  HAs  with  over 
10,000  units.  For  these  large  authorities, 
it  w'as  suggested  that  the  time  frames 
should  remain  as  they  currently  are. 

Response:  HUD  disagrees  that  a  longer 
period  is  needed  for  larger  HAs.  HUD 
recognizes  the  concerns  of  the  New 
York  City  Housing  Authority  (NYCHA) 
and  other  HAs  with  over  10,000  units. 
HUD  wants  to  point  out  that  section  14 
of  the  Act  does  not  differentiate  between 
the  types  of  submissions  to  be  made  by 
HAs  participating  in  the  CGP  due  to 
their  size.  Nevertheless,  HUD  believes 
that  the  NYCHA  and  other  large  HAs 
will  be  benefitted,  along  with  all  other 
HAs  participating  in  the  CGP,  as  a  result 
of  the  simplified  requirements 
contained  in  this  final  rule. 

Comment:  HAs  also  suggested  that  the 
way  to  improve  expenditures  is  not  to 
shorten  the  time  but  to  make  changes  in 
HUD  regulations  including 
procurement,  HUD  oversight,  pre¬ 
qualification  of  vendors,  use  of  state  and 
local  government  purchasing  contracts, 
u.se  of  previous  participation  forms 
which  would  be  valid  for  2-3  years, 
training  of  HLFD  staff,  expediting  of 
Davis-Bacon  issuances,  and  an  increase 
in  the  administrative  costs  cap. 


Response:  HUD  will  address  these 
issues  under  the  heading 
“Miscellaneous  Issues”  below. 

PHMAP  Scores  Relating  to  Obligation 
and  Expenditure  of  Modernization 
Funds 

Comment:  CLPHA  mentioned  in  its 
comments  that  HAs  on  the  average 
nationwide  now  spend  60%  of  their 
modernization  funds  within  3.25  years 
frc^the  time  they  receive  their  ACC 
amendment.  In  a  large  proportion  of 
cases,  the  remaining  20%  of  the  funds 
are  held  up  for  a  variety  of  reasons 
beyond  the  control  of  the  HA  (e.g., 
unsatisfactory  performance  by 
contractors,  litigation,  unforeseen 
problems  with  lead-ba.sed  paint, 
asbestos,  other  hazardous  materials  or 
site  problems).  CLPHA  recommended 
that  PHA’s  PHMAP  scores  be  based  on 
the  time  it  take  them  to  obligate  or 
expend  80%  of  their  modernization 
money,  since  this  is  much  more  within 
the  control  of  the  PHA.  Another 
commenter  objected  to  the  all  or  nothing 
bases  of  PHMAP.  Although  no 
suggestions  were  made,  the  PHA 
suggested  as  an  overall  recommendation 
that  a  PHA’s  performance  be  based  on 
whether  they  have  accomplished  the 
scope  of  work  stated  in  their  work  plan 
as  opposed  to  whether  they  have 
residuals  resulting  from  this  plan. 

Response:  HUD  has  referred  these 
comments  to  the  PHMAP  working  group 
for  consideration  in  the  development  of 
a  revised  PHMAP  rule.  If  a  HA  can 
demonstrate  that  a  longer 
implementation  schedule  is  necessary’, 
e.g.,  size  of  grant,  complexity  of  work, 
HUD  may  approve  a  schedule  that 
exceeds  the  National  guideline.  PHM.AP 
is  based  on  whether  they  are  performing 
under  the  HUD-approved  or  extended 
schedule. 

Alternative  Management  Strategy 

Comment:  While  commmenters 
appreciated  the  mechanism  of  a  prior 
corrective  action  order  with  appeal 
rights  that  the  proposed  nde  offers,  the 
parameters  were  found  to  be  too  vague. 
The  following  improvements  were 
suggested:  (a)  Prior  to  imposition  of  this 
penalty,  the  agency  must  have  been 
declared  mod-troubled  fw  at  least  one 
year;  (b)  The  mod-troubled  authority 
must  be  failing  to  meet  the  objectives  set 
forth  in  its  Memorandum  of  Agreement; 
and  (c)  At  least  six  months  prior  to 
imposing  the  penalty,  a  team  consisting 
of  HUD  personnel  and  better  performing 
CGP  agencies  should  be  sent  to  the 
affected  authority  to  try-  to  assist  the 
agency  in  getting  its  program  in  order. 
Some  commenters  agreed  that  a  HUD 
alternative  management  strategy  may  be 
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imposed  as  long  as  the  HA  is  given  a 
voice  in  the  strategy. 

Response:  The  comments  present  a 
rather  rigid  structure.  HUD  prefers  to 
work  with  the  HAs  on  a  case-by-case 
basis  and  tailor  its  technical  assistance 
to  HAs  based  on  their  specific  needs 
before  requiring  an  alternative  strategy. 
HUD  would  only  require  alternative 
management  by  a  third  party  after  a 
corrective  action  order  had  been  issy  d 
and  the  HA  failed  to  comply  with  the 
order.  Examples  of  technical  assistance 
that  may  be  provided  include  but  are 
not  limited  to: 

1.  Helping  the  HA  with  budget 
revisions  that  will  use  the  oldest  funds 
first  by  substituting  work  items  which 
are  ready  to  go  to  contract  award; 

2.  Working  with  the  HA  to  acquire  in- 
house  capability  for  managing  the 
modernization  program,  including 
hiring  additional  staff  or  staff  training, 
or  requiring  alternative  oversight  of  the 
modernization  program  through 
contracting  with  another  entity  for 
oversight; 

3.  Facilitating  the  sharing  of 
information  and  cross-training  among 
HAs,  such  as  arranging  for  a  HA  with 
problems  obligating  funds  to  receive 
assistance  from  a  HA  that  is  a  high 
performer  in  this  area;  and 

4.  Training  the  HA  on  the  use  of  an 
indefinite  quantity  A/E  contract  or  the 
issuance  of  a  solicitation  to  procure  a 
pool  of  qualified  A/E  firms,  rather  than 
just  one  firm,  to  provide  services,  as  a 
means  to  contract  quickly  for  critical 
services  in  a  timely  manner. 

§§905.672  and  968.320 
Comprehensive  Plan  (Including  Five- 
Year  Action  Plan) 

Notice  of  Submission  Date 

Comment:  It  was  proposed  that  HUD 
shall  notify  HAs  of  the  requested  date 
for  submitting  or  updating  a 
Comprehensive  Plan.  For  planning 
purposes,  HAs  may  use  the  amount  they 
received  under  CGP  in  the  prior  year  in 
developing  their  Comprehensive  Plan  or 
they  may  wait  for  the  annual  HUD 
notification  of  formula  amount.  One 
commenter  conditionally  supported  this 
proposal,  and  explained  that  without 
the  formula  amount,  forms  cannot  be 
completely  or  accurately  filled  out.  If 
there  is  a  major  change  in  the  formula 
amount,  the  planning  and  meetings  with 
residents,  staff,  architects,  governmental 
agencies  would  have  to  be  repeated. 
While  the  proposal  may  help,  it  was 
noted  that  it  has  the  potential  to  also  do 
a  lot  of  harm  by  creating  more  work  and 
putting  a  HA  into  a  very  awkward  and 
damaging  position  with  staff,  residents 
and  local  agencies.  IHA  commenters 


were  in  favor  of  these  changes.  One 
commenter  objected  to  the  removal  of 
the  30-day  notice  for  resident  groups 
upon  HUD’s  indication  of  the  estimated 
funding  level. 

Response:  A  HA  has  the  option  to 
prepare  its  Comprehensive  Plan/ Annual 
Statement  based  on  funding  received  in 
the  prior  year  and  make  adjustments 
before  submission  to  HUD  if  the  same 
amount  of  funding  is  not  provided  in 
the  current  year  or  the  HA  can  wait  for 
the  actual  formula  amounts  before 
preparing  its  submission.  HUD  has 
retained  the  proposed  provision,  and 
notes  that  with  one  formula  amount, 
any  difference  between  a  presumptive 
estimate  and  a  final  formula  amount  is 
eliminated.  The  accelerated  approach 
which  is  optional,  may  use  a  dollar 
amount  for  planning  purposes,  i.e.,  last 
FFY’s  final  formula  amount,  that  is 
different  from  the  actual  formula 
amount  for  the  current  FFY.  If  there  are 
problems  associated  with  that  approach, 
the  HA  may  continue  to  use  the  old 
approach  (j.e.,  the  HA  could  wait  for  the 
actual  formula  amount,  before  planning 
for  the  current  year).  In  any  event,  a 
HA’s  Annual  Submission  must  be 
received  in  the  Field  Office  no  later  than 
July  15  each  year  in  order  to  allow  for 
the  75-day  review  period  before  the  end 
of  the  FFY.  Since  HUD  will  no  longer 
provide  an  estimated  formula  amount, 
HUD  has  eliminated  the  requirement  for 
the  initial  notice.  The  level  of  detail  and 
the  format  for  the  public  notice  has  been 
left  to  local  discretion. 

Public  Notice 

Comment:  HUD  proposed  to  expand 
the  public  notice  requirements.  HAs 
were  to  provide  public  notice  of  the 
advance  meeting  and  the  public  hearing 
in  a  manner  determined  by  the  HA  and 
which  ensures  notice  to  all  duly  elected 
resident  councils.  The  information  to  be 
provided  in  the  public  notice  was  also 
to  be  expanded  to  include  a  summary  of 
activities  of  the  previous  year  and  . 
progress  update,  estimated  funding 
level,  summary  of  CGP  requirements, 
the  estimated  time  frames  for 
completion  of  the  required  CGP 
documents  and  the  requirement  for 
resident  participation  in  the  planning, 
development  and  monitoring  of 
modernization  activities  under  the  CGP 
In  order  to  reach  a  much  broader  public, 
HAs  stated  that  they  would  have  to  use 
means  beyond  mailings  to  current 
residents.  Commenters  objected  to  the 
use  of  media  such  as  newspapers,  radio 
and  TV  because  it  would  greatly 
increase  the  cost  to  the  HA,  and  HUD 
should  allow  an  increase  in  the 
allowable  administrative  costs  to  cover 
the  additional  expense.  For  the  public  at 


large,  it  was  suggested  that  the  HAs  state 
that  the  required  information  is 
available  for  inspection  at  various 
locations.  Presenting  a  draft  P&E  Report 
for  all  active  funding  years  would 
increase  the  HA’s  administrative 
burden.  A  simplified  summary  of  active 
modernization  projects  and 
management  improvements  in  a  format 
to  be  determined  by  the  HA  was 
suggested  as  sufficient  for  this  stage  of 
the  process. 

Other  commenters  found  an 
improvement  in  the  timing  and  manner 
of  the  notice,  but  also  qugstioned  the 
level  of  detail.  The  listed  details  were 
thought  to  be  more  appropriate  for  the 
resident  meetings  and  public  hearings 
and  the  notice  should  properly  indicate 
that  these  details  will  be  presented 
during  these  forums.  Large  HAs  found 
there  is  no  way  to  simply  summarize 
this  information  because  any  summary’s 
level  of  detail  would  be  so  broad  that 
the  report  would  be  meaningless.  It  was 
also  said  to  be  impossible  to  summarize 
large  HA’s  activities  and  progress  on 
hundreds  of  contracts  representing 
hundreds  of  millions  of  dollars  in 
contract  work  on  any  HA-wide  notice. 
HAs  requested  the  discretion  to  provide 
such  detail  where  feasible  and 
appropriate.  Recommended  information 
in  resident  letters  would  include  basic 
information  (i.e.,  level  of  funding  and 
the  time  and  place  of  the  advance 
meeting)  with  the  understanding  that 
additional  information  is  available  upon 
request  at  the  HA’s  management  office. 

Response:  HUD  has  revised  the  public 
notice  provision.  HAs  have  the 
discretion  to  decide  the  level  of  detail 
and  format  of  the  public  notice.  HUD  is 
not  specifying  the  information  to  be 
included  in  the  public  notice.  Public 
notice  related  costs  are  eligible 
administrative  costs. 

Advance  Meetings 

Comment:  HUD  proposed  that  the  HA 
shall  hold,  within  a  reasonable  amount 
of  time  before  the  public  hearing,  an 
advance  meeting  for  residents  and  duly 
elected  resident  councils  at  which  the 
HA  shall  explain  the  components  of  the 
Comprehensive  Plan.  The  meeting  shall 
be  open  to  all  residents  and  duly  elected 
resident  councils.  In  addition,  HUD 
requested  comments  as  to  resident 
consultation  regarding  changes  to  the 
Five-Year  Action  Plan. 

Most  commenters  agreed  that  the 
timing  of  meetings  with  residents 
should  be  the  decision  of  the  HA.  HUD 
was  requested  to  clarify  to  HAs, 
residents  and  HUD  Field  Offices  that  the 
residents’  role  is  to  advise  and  not 
approve.  It  was  stated  that  resident 
interest  and  concern  are  concentrated 
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on  the  development  in  which  they 
reside.  Given  the  backlog  of  critical 
work  that  must  be  done,  such  as 
replacing  leaking  roofs  and  complying 
with  HUD  mandates,^  there  is  often 
considerable  frustration  about  the 
inclusionary  planning  process  when 
realistically  there  is  not  a  lot  of  choice 
about  what  will  be  done.  Another  HA 
noticed  that  resident  involvement  has 
diminished  since  it  began  conducting 
advance  meetings.  One  commenter 
objected  to  the  removal  of  the  three- 
week  notification  for  a  public  hearing, 
following  the  advance  meeting  because 
they  considered  the  current  rule  to  be  a 
reasonable  minimum. 

Regarding  resident  consultation  on 
changes  to  the  Five-Year  Action  Plan, 
NAHRO  suggested  there  is  no  need  for 
a  dollar  threshold  nationwide.  Each  HA 
has  its  own  method  in  place  for 
consultation  with  residents.  HAs  are 
currently  notifying  residents  and  their 
representatives  and  public  officials 
about  the  CGP.  They  questioned  what 
benefit  further  notification  requirements 
would  provide.  One  HA  proposed 
written  notification  to  resident  council 
presidents  with  a  meeting  per  local 
needs.  They  proposed  to  limit  the 
definition  of  significant  change  to 
instances  where  a  work  item  is  deleted 
or  postponed  from  the  Five-Year  Plan. 
Modifications  resulting  from  a 
reprogramming  of  unobligated  funds 
from  a  work  item  or  in  response  to 
emergency  needs  should  not  be  deemed 
as  significant  changes  for  resident 
consultation  purposes.  IHAs  that 
commented  suggested  that  this 
consultation  should  be  at  the  discretion 
of  each  HA.  For  a  threshold,  they 
recommended  that  resident  consultation 
w'ould  be  in  order  when  significant 
changes  reach  the  cumulative  total  of 
15%  of  the  total  grant  amount. 

One  commenter  did  not  support 
putting  the  burden  on  the  HA  to  create 
resident  involvement.  It  was 
recommended  that  HUD  should 
mandate  that  a  minimum  of  one  notice 
be  given  to  residents  of  the  HA’s  intent 
to  apply  for  funds  combined  with  a 
notice  of  one  public  hearing  to  solicit 
input. 

One  commenter  suggested  that  the 
proposed  rule  separates  the  planning 
process  from  the  funding  process, 
making  resident  participation  in  the 
former  of  little  consequence  to  the  latter. 
Tenant  consultation  would  have  no 
meaningful  purpose.  It  was  also 
suggested  that  this  is  inconsistent  with 
the  statute  because  HUD  was  fulfilling 
the  resident  consultation  requirements 
simply  by  engaging  tenants  in  abstract 
discussions  of  modernization  concerns, 


unrelated  to  any  particular  year’s 
funding  decisions. 

Response:  The  final  rule  incorporates 
the  proposed  rule  provisions.  HUD 
strongly  recommends  open  and  full 
communication  between  the  residents 
and  the  HA  throughout  the  planning 
and  funding  process  and  believes  that  it 
is  essential  to  achieve  and  sustain  viable 
public  and  Indian  housing.  As  requested 
by  the  comments,  the  timing  of  meetings 
with  the  residents  should  be  at  the 
discretion  of  the  HA.  HUD  has  decided 
not  to  impose  thresholds  on  resident 
consultation  for  changes  within  the 
Five-Year  Action  Plan.  Although 
resident  council  involvement  is  not 
required  whenever  work  items  are 
shifted  within  the  Five-Year  Action 
Plan,  HUD  believes  that  consultation  is 
generally  in  the  best  interest  of  good 
relations  between  the  HA  and  the 
residents.  The  degree  of  consultation 
should  be  consistent  with  the  degree  of 
change  and  that  determination  's  at  the 
discretion  of  the  HA.  HAs  are 
encouraged  to  inform  residents  of 
significant  changes.  Except  for 
emergencies,  items  which  are  not  in  the 
Five-Year  Action  Plan  require  resident 
consultation  and  HUD  approval  before 
being  undertaken. 

Public  Hearing 

Comment:  HUD  proposed  that  HAs 
hold  annually  at  least  one  public 
hearing  and  any  appropriate  number  of 
additional  hearings  to  ensure  ample 
opportunity  for  residents,  local 
government  officials  and  other 
interested  parties  to  express  their 
priorities  and  concerns.  HAs  were  to 
give  full  consideration  to  the  comments 
and  concerns  of  residents,  local 
government  officials,  and  other 
interested  parties.  NYCHA  indicated 
that  each  year  there  are  too  many 
changes  in  their  plans  to  detail  at  the 
public  hearing.  NYCHA  urged  PHAs  to 
provide  detailed  resident  notification, 
and  the  best  vehicle  for  large  PHAs  to 
provide  this  notification  is  through 
Modernization  and  Maintenance 
Committee  meetings  at  the  development 
level. 

Additionally,  it  w'as  commented  that 
presenting  a  draft  P&E  Report  for  all 
active  funding  years  would  increase 
instead  of  decrease  the  HA 
administrative  burden.  The  final  report 
would  need  to  prepared  again  in  just  a 
few  months.  Adding  the  P&E  Reports  to 
the  agenda  would  compound  the 
confusion  in  absorbing  all  this 
information  during  meetings.  A  simple 
summary  of  active  modernization 
projects  and  management  improvements 
would  suffice  for  this  stage  of  the 
process. 


Response:  In  the  final  rule,  HUD  has 
left  the  level  of  detail  up  to  the  HA. 
However,  the  HA  is  required  to  present 
information  on  the  Comprehensive 
Plan/ Annual  Submission  and  progress 
of  previously  funded  modernization 
programs.  Development  level  meetings 
are  acceptable,  but  not  required.  By 
statute,  HAs  must  hold  at  least  one 
public  hearing.  The  number  of 
additional  meetings  necessary  is  left  to 
HA  discretion. 

Summaries 

Comment:  As  part  of  its 
Comprehensive  Plan,  a  HA  is  required 
to  prepare  various  summaries.  Some 
commenters  questioned  the  level  of 
detail  required.  Rather  than  require  less 
detail  that  would  require  more 
explanation  after  the  fact,  one  HA 
suggested  that  the  required  level  of 
detail  should  be  such  that  HUD  will  be 
able  to  make  its  eligibility  and 
environmental  needs  determination  at 
the  time  of  submission.  PHADA 
suggested  that  the  provision  of  work 
categories,  quantity,  and  overall  costs, 
as  opposed  to  work  items  and 
individual  costs,  is  a  workable 
compromise.  It  was  requested  that  the 
rule  more  clearly  define  the  level  of 
detail  at  this  point. 

Another  issue  related  to  the  level  of 
detail  was  that  because  HUD  proposes 
that  the  level  of  detail  in  the  Annual 
Statement  and  Five-Year  Action  Plan  be 
consistent,  this  would  result  in 
increased  detail  in  the  balance  of  the 
Five-Year  Plan.  It  was  found  to  be 
beneficial  to  use  a  consistent  level  of 
detail  for  all  work,  however  a  HA  noted 
that  the  level  of  detail  should  be  in 
sufficient  detail  to  relay  the  scope  of 
work  and  cost  for  all  reports,  i.e.,  the 
new  Five-Year  Plan  and  the  P&E  Report. 
A  further  breakdown  of  work  items  in 
the  P&E  Report  would  be  an 
extraordinary  administrative  burden  for 
HAs  and  contractors  and  would  be  of 
questionable  valilfe  and  accuracy. 
Detailed  cost  documentation  exists  in 
HA’s  files  to  support  any  work  items 
that  HUD  would  like  to  examine  more 
closely. 

Response.  HUD  has  adopted  the 
recommendation  that  the  level  of  detail 
be  consistent  in  the  Annual  Statement, 
the  Five-Year  Action  Plan  and  the  P&E 
Report.  The  level  of  detail  for  physical 
work  includes  a  description  of  major 
work  categories,  quantity  and  cost.  The 
level  of  detail  for  administrative  and 
management  improvement  costs  must 
be  sufficient  enough  for  HUD  to  make  a 
determination  of  eligibility.  For 
example,  the  HA  must  describe  training 
activities  and  how  they  relate  to 
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identified  physical  or  management 
improvement  needs. 

Comment:  The  combination  of  annual 
statements  and  five-year  plans  at 
§  968.330  presented  a  statutory  issue 
according  to  ACXDRN.  ACXDRN  argued 
that  this  contradicts  section  14(e)(3)(A) 
of  the  Act,  which  sets  forth  the 
requirement  of  PHAs  to  produce  an 
Annual  Statement.  Further,  it  was  stated 
that  this  requirement  is  clearly  distinct 
from  the  comprehensive  needs 
assessment  and  action  plan  described  in 
subsections  (e)(1)(A)  and  (e)(1)(D). 
ACORN  stated  that  the  combination  of 
the  Annual  Statement  with  the  larger 
document  will  make  interpretation  of 
the  single  year’s  policymaking  very 
difficult.  Site-specific  data  for  residents 
will  become  confusing.  Since  the  Five- 
Year  Action  Plan  and  Annual  Statement 
serve  two  distinct  purposes,  and  since 
their  merger  will  entail  significant 
disadvantages  in  citizen  participation, 
they  argued  that  the  two  should  remain 
separate. 

Response:  It  is  not  accurate  to  suggest 
that  HUD  has  combined  the  Annual 
Statement  and  Five-Year  Action  Plan  in 
a  way  that  violates  the  Act.  The 
information  related  to  the  Annual 
Statement  and  Rve-Year  Action  Plan 
remain  distinguishable.  The  work 
expected  to  be  accomplished  in  each  of 
the  five  years  will  be  identified  on  a 
Work  Statement  for  that  year  by  major 
work  categories.  Requiring  HAs  to  only 
describe  a  majOT  work  category  with 
quantity  and  cost  without  specifying 
work  items  within  a  major  work 
category  is  in  keeping  with  the  statutory 
intent  of  granting  more  flexibility  to 
HAs  and  eases  the  transition  to  full  five- 
year  fungibility.  The  HA  must  continue 
to  provide  residents  vrith  the 
opportunity  to  review  the  Annual 
Statement  and  comment  on  it,  and  such 
comments  must  be  taken  into  account  in 
finalizing  the  Annua)  Statement  prior  to 
submission  to  HUD.  Definitions  of 
Annual  Statement,  Work  Staten»ents 
and  Annual  Submissiori^ave  been 
added  to  the  rule. 

Level  of  Detail  in  Five-Year  Action  Plan 
vs.  Performance  and  Evaluation  Report 
(P&E  Report) 

Comment:  Numerous  comments  were 
received  concerning  the  level  of  detail 
in  the  Annual  Statement  versus  the 
level  of  detail  in  the  P&E  Report. 
Currently,  the  level  of  detail  is  the  same 
in  both  documents;  however,  in  the 
proposed  rule,  this  provision  was 
modified  to  require  less  detail  in  the 
Annual  Statement  and  more  detail  in 
the  P&E  Report. 

One  HA  agreed  with  HUD’s  proposal 
to  eliminate  the  current  Annual 


Statement  and  Five-Year  Action  Plan 
and  incorporate  their  information  into  a 
modified  Five-Year  Action  Plan.  They 
agreed  that  requiring  HAs  to  describe  a 
major  work  category  with  only  quantity 
and  cost  without  specifying  work  items 
is  in  keeping  with  the  statutory  intent  of 
granting  more  flexibility  to  HAs  and  as 
such  eases  the  transition  to  full  five-year 
fungibility.  How'ever,  they  requested 
that  HUD  clarify  the  issue  regarding 
ineligible  costs  in  the  Five-Year  Action 
Plan.  To  further  minimize  major 
disagreements  at  the  end  of  the  process, 
CLPHA  recommended  that  HUD  should 
clearly  spell  out  in  advance  any  items 
which  HUD  will  consider  strictly 
ineligible.  CLPHA  urged  that  the  list  of 
ineligible  items  be  shortened  and  that 
additional  items  be  made  specifically 
eligible  imder  CGP. 

NAHRO  supported  a  five-year 
“fungible”  approach  to  the  CGP. 
However,  NAHRO  commented  on  the 
level  of  d^ail  to  be  required  in  the  new 
Five-Year  Action  Plan.  NAHRO  was 
concerned  by  HUD’s  statement  on 
ineligible  costs.  It  was  found  to  give 
HAs  the  impression  that  when  their  P&E 
Reports  are  filed  with  the  Field  Offices, 
work  items  can  be  disallowed  even  if 
they  are  eligible  expenses.  In  order  for 
the  Five-Year  Action  Plan  to  be 
“fungible”  the  actual  details  of  how  the 
funds  were  spent  should  be  included  at 
the  end  of  the  year,  not  at  the  beginning, 
in  the  Annual  Submission.  Both  Field 
Offices  and  HAs  should  be  familiar  with 
eligibility  of  work  items  and  guidance  to 
both  groups  about  eligible  costs  should 
be  clear.  However,  NAHRO  did  not 
want  Field  Offices  to  believe  that  they 
can  disallow  eligible  items.  According 
to  NAHRO,  fungibility  should  allow  the 
HA  to  decide  what  items  they  will  do 
and  where. 

Four  IHAs  indicated  satisfaction  with 
the  guidance  on  eligible  and  ineligible 
costs,  but  noted  that  if  HUD  expands 
and  or  clarify  these  lists,  they  suggest 
that  IHA’s  should  be  includ^  in 
developing  such  lists  in  light  of  their 
unique  modernization  ne^s  and 
differences  from  PHAs. 

Two  commenters  questioned  HUD’s 
proposal  that  if  the  HA  performs  a  work 
item  that  HUD  will  not  be  able  to 
determine  if  it  was  an  eligible  work 
item,  then  HA’s  would  have  to  repay 
ineligible  costs  discovered  during 
review  of  the  P&E  Report.  It  was 
suggested  that  this  procedure  could 
permit  HUD  to  fail  to  properly  review 
and  then  seek  denial  of  funds  or 
reimbursement  later.  A  better  approach 
is  for  HUD  to  have  sufficient  detail  in 
the  Annual  Statement  in  order  to  make 
an  eligibility  determination  up-front. 
This  eliminates  any  question  of  how  the 


HA  should  proceed,  HUD  still  has  the 
authority  to  deny  funds  or  seek 
reimbursement  from  the  HA  that  has 
clearly  performed  ineligible  work.  The 
HA  did  not  support  the  Five-Year 
Action  Plan  minimal  level  of  detail  and 
the  resulting  discretion  by  HUD  to  seek 
reimbursement  for  ineligible  costs. 
Another  suggested  approach  was  to 
reduce  the  agency’s  future  CXJP  amount 
to  recoup  the  ineligible  expenditure. 

CLPHA  disagreed  with  the  level  of 
detail  being  proposed  for  the  Five-Year 
Action  Plan  and  for  the  P&E  Report. 

They  suggested  that  in  the  Five-Year 
Action  Plan,  references  to  quantities  be 
eliminated  and  that  the  “major  work 
category”  along  with  a  general 
description  be  considered  acceptable. 
They  acknowledged  that  PHAs  must 
plan  in  detail,  and  HUD  could  require 
them  to  maintain  documentation  in 
their  files  to  support  the  work  activities 
proposed.  CLPHA  indicated  that  it 
would  be  desirable  to  keep  the  detail  in 
the  P&E  statements  no  greater  than  in 
the  Five-Year  Action  Plan.  A  further 
breakdown  of  work  items  in  the  P&E 
Report  would  be  a  heavy  administrative 
burden  for  PHAs  and  contractors,  and 
would  be  of  questionable  value  and 
accuracy.  For  purposes  of  audits,  HUD 
could  reasonably  require  a  PHA  to  keep 
detailed  cost  documentation  in  its  files, 
to  support  any  work  items  that  HUD 
would  like  to  examine  moreclosely. 

They  considered  the  Two-Year 
Application  a  better  option  for  reducing 
paperwork  and  the  burden  of  review. 
The  HA  supported  the  current  level  of 
detail  required  by  the  Annual  Statement 
and  Five-Year  Action  Plan  versus  the 
proposed  Five-Year  Action  Plan  with 
one  level  of  detail. 

Several  comments  regarding  the  P&E 
Report  were  mentioned  and  responded 
to  above.  The  level  of  detail  was  the 
greatest  concern.  One  commenter  noted 
that  the  proposed  amendments  will 
require  them  to  develop  the  annual  P&E 
Report  in  greater  detail  to  cover  a  lack 
of  detail  in  the  Five-Year  Action  Plan. 
Generally,  they  had  been  moving  from 
more  detail  in  the  Physical  Needs 
Assessment  to  lesser  detail  in  their 
Annual  P&E  Report.  They  wished  to 
continue  this  practice.  They  also  hoped 
that  HUD  would  continue  to  allow  HA’s 
to  develop  facsimiles  of  required  HUD 
forms  for  the  CGP  that  work  better  with 
their  housing  stock  while  allowing  them 
to  work  on  the  forms  in  spreadsheet 
format. 

To  satisfy  the  prof>osed  rule,  one 
commenter  thought  it  would  have  to 
keep  two  sets  of  records  (one  to  prepait? 
the  limited  detail  of  the  Five-Year 
Action  Plan  and  another  to  write  the 
P&E  Report).  This  change  was  found  to 
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not  result  in  any  real  saving  of  time  or 
effort  for  HUD.  It  may  reduce  by,  at 
most,  two  months  the  up-front 
processing  time  reviewing  HA 
submissions;  however,  HUD  would  still 
have  to  review  each  HA’s  P&E  Report  in 
detail  for  line-item  eligibility.  It  was 
proposed  that  if  it  is  beneficial  for  a  HA 
to  keep  the  current  level  of  detail  in  its 
submitted  plans  and  P&E  Report,  it 
should  be  able  to  do  so.  They  suggested 
the  following  amendment:  “The  Work 
Statement  for  all  five  years  will  be,  at 
least,  at  the  current  level  of  detail  so 
that  the  HA  may  interchange  work  items 
as  discussed  in  §  968.320(d)(5)(i).” 
Adding  any  additional  post-program 
review  and  evaluation  was  not  found  to 
be  in  the  spirit  of  providing  HAs  with 
regulatory  relief.  The  time  saved  up¬ 
front  is  not  worth  the  additional  time 
spent  responding  to  audits  later  on. 

Commenters  recommended 
combining  the  two  processes  (P&E 
Report  and  Annual  Submission  of 
Activities  and  Expenditures)  into  one. 
One  H./^also  requested  that  HAs  not  be 
burdened  with  generating  resident 
interest  in  the  preparation  of  this  report. 

Response:  In  order  to  permit  full 
fungibility  of  work  items  in  the  Five- 
Year  Action  Plan,  the  level  of  detail 
with  regard  to  work  items  must  be 
consistent  in  all  five  years.  HUD 
proposed  limiting  the  level  of  detail  up¬ 
front  to  reduce  administrative  burden  to 
HAs.  It  was  further  proposed  that  HAs 
provide  additional  detail  in  the  P&E 
Report  for  purposes  of  determining 
eligibility.  However,  after  reviewing  the 
comments,  HUD  agrees  that  the  level  of 
detail  should  be  consistent  in  the 
Annual  Statement,  the  Five-Year  Action 
Plan  and  the  P&E  Report.  Also,  in 
keeping  with  HUD’s  commitment  to 
simplify  the  CGP  and  provide  maximum 
flexibility  wherever  possible,  HUD  has 
streamlined  the  level  of  detail  that  must 
be  provided.  The  rule  now  requires  HAs 
to  specify  major  work  categories, 
quantities  and  costs.  For  example,  100 
kitchens  at  Development  X  for  a  total  of 
$100,000.  The  level  of  detail  for 
administrative  and  management 
improvement  costs  must  be  sufficient 
enough  for  HUD  to  make  a 
determination  of  eligibility.  HUD 
already- may  request  additional 
information  (e.g.,  for  eligibility 
determinations)  to  facilitate  review  and 
approval  of  the  Annual  Submission 
during  the  75-day  review  period.  HUD 
notes  that  HAs  have  the  responsibility 
for  ensuring  that  only  eligible 
modernization  work  items  are  charged 
to  the  CGP.  As  previously  noted,  work 
items,  including  the  purchase  of 
equipment,  must  be  directly  related  to 
carrying  out  physical  and  management 


improvements  identified  in  the  Needs 
Assessments.  Such  work  must  be 
modest  in  design  and  cost,  but  still 
blend  in  with  the  design  and 
architecture  of  the  surrounding 
community.  HAs  are  advised  to  keep 
supporting  documentation  relative  to 
work  items  within  the  major  work 
category  for  monitoring  and  auditing 
purposes  and  such  information  must  be 
made  available  to  HUD  upon  request. 

HUD  wishes  to  maintain  a  partnership 
with  HAs  throughout  the  CGP  process 
and  minimize  concerns  regarding  the 
eligibility  of  work  items.  Eligible  work 
items  include  those  which  are  modest  in 
design  and  cost,  but  still  blend  in  with 
the  design  and  architecture  of  the 
surrounding  communities  by  including 
amenities,  quality  materials  and  design 
and  landscaping  features  that  are 
customary  for  the  locality  and  culture. 
However,  if  a  HA  has  a  question  on  the 
possible  eligibility  of  a  work  item,  it 
should  consult  with  the  Field  Office. 
Should  a  HA  expend  funds  for  ineligible 
work  items,  HUD  will  require 
repayment. 

HAs  may  develop  facsimiles  of 
required  HUD  forms  as  long  as  they 
contain  all  of  the  required  information 
in  a  format  that  reasonably 
approximates  the  actual  format. 

Demonstration  of  Long-Term  Physical 
and  Social  Viability  Cost 
Reasonableness  and  TDC 

Comment:  Generally,  IHAs  supported 
retaining  TDC  while  HAs  preferred 
other  methods.  One  PHA  supported  the 
current  method  of  TDC  and  the  90% 
requirement.  However,  the  PHA 
suggested  that,  HAs  have  the  option  to 
use  CGP  funds  to  supplement  other 
funds  to  demo  and  replace  units  where 
that  option  is  most  advantageous  to 
HUD  and  the  HA.  Thus,  if  the  HA 
intends  to  modernize  a  project  at  80% 
of  TDC,  it  should  have  the  option  to  add 
20%  of  other  funding  to  demolish  and 
rebuild  the  complex.  This  option  could 
require  review  and  approval  by  HUD, 
and  the  Public  Hearing  and  Resident 
Group  review. 

Commenters  noted  that  often,  the  HA 
spends  an  inordinate  amount  of  time 
after  the  architect  develops  the  plans 
and  specifications  trying  to  determine 
how  or  what  should  be  cut  from  the 
minimum  to  construct  the  development. 
We  should  be  striving  for  quality  not  a 
specific  quantity. 

Commenters  were  pleased  with  the 
proposed  new  way  of  evaluating  cost 
reasonableness,  namely  by  evaluating 
the  costs  of  individual  types  of  work 
items  and  comparing  them  ^vith 
published  private  construction  cost 
standards.  CLPHA  recommended  that  a 


PHA  be  allowed  to  demonstrate  cost 
reasonableness  under  any  of  the  three 
following  methods:  (a)  The  current 
approach  using  90%  of  TDCs;  (b)  the 
cost  reasonableness  approach  related  to 
the  cost  of  individual  work  proposed  by 
HUD  in  the  proposed  rule,  but  also 
allowing  PHAs  to  submit  additional 
data  concerning  local  market  conditions 
as  they  relate  to  published  cost 
indicators;  or  (c)  sealed  pre-bid 
estimates  to  be  compared  to  the 
competitive  bids  received  for  such 
work.  Once  approved,  the  definition 
used  by  the  PHA  would  remain 
constant. 

Another  commenter  suggested  that 
HUD  should  allow  HAs  to  develop  their 
own  methods  of  determining  the  cost 
reasonableness  of  planned  work.  These 
cost  evaluations  should  not  be 
submitted  to  HUD  on  an  annual  basis 
and  should  not  have  to  be  retained  by 
HAs  for  HUD  review.  The  time  and  cost 
of  generating  this  kind  of  data  in  a  form 
suitable  for  HUD  audit  could  be 
significant.  Pre-bid  estimates  and 
competitive  bids  received  for  work 
should  be  adequate  to  document  the 
reasonableness  of  cost  for  work  items. 
HUD  was  urged  to  use  a  sufficiently 
expansive  definition  of  reasonable  cost 
to  permit  HAs  to  utilize  very  durable 
materials  and  construction  techniques 
and  revised  modernization  standards 
critical  to  ensuring  a  development’s 
long-term  viability.  HUD  was  also  urged 
to  implement  a  similar  standard  for  its 
development  program.  In  particular, 
development  cost  must:  (a)  Be  more 
reflective  of  local  and  changing 
conditions;  (b)  expand  beyond  the 
modest  design  standards;  and  (c) 
provide  adequate  square  footage  for 
today’s  family  needs. 

NAHRO  recommended  that  the 
reasonable  cost  determinations  still  be 
compared  to  the  cost  of  new 
development.  They  also  suggested  a 
viability  assessment  must  allow  both 
approaches,  a  cumulative  approach, 
such  as  a  comparison  of  the  total  cost  of 
modernization  as  compared  to  the  total 
cost  of  new  development  or  as  the 
Department  suggests,  a  cost  reasonable 
test  of  the  work  items  proposed. 

PHADA  applauded  the  removal  of  the 
artificial  TDC  caps,  but  remained 
concerned  about  the  level  of  detail 
PHAs  will  have  to  keep  in  their  files  and 
the  form  of  the  annual  HUD  review. 
Management  choices  are  an  essential 
part  of  this  process  and  they  were 
worried  about  some  HUD  personnel 
second-guessing  authority  decisions, 
thus  leading  to  huge,  unnecessary, 
battles.  HUD  was  requested  to  clearly 
address  the  level  of  detail  for  filing  in 
the  handbook  revisions.  There  was  also 
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an  expressed  need  to  prevrat  redundant 
files  where  work  is  publicly  bid  and 
selected  architect/engineers  provide 
cost  estimates  prior  to  bidding.  No 
program  beneAt  was  found  in  further 
administrative  procedures  that  do  not 
impact  construction  quality  or 
timeliness  of  expenditures. 

One  PHA  was  concerned  that  if  HUD 
does  not  establish  a  procedure  it  will  be 
left  to  Field  Office  definition.  The  PHA 
suggested  that  local  authorities  be  given 
the  discretion  to  define  reasonableness 
and  have  HUD  approve  the  definition. 
Once  approved,  the  definition  would 
remain  constant.  The  issue  of  cost 
reasonableness  also  illustrates  the  need 
for  greater  flexibility  to  do  a  cost 
analysis  of  rehabilitation  of  the  existing 
units  versus  demolition  and  new 
construction.  While  a  PHA  does  not 
want  to  see  HUD  reduce  its 
responsibility  to  provide  a  steady 
funding  source  for  new  construction  of 
public  housing  units,  they  believed  that 
it  is  important  to  look  at  the  cost 
reasonableness.  The  PHA  was  also 
seeking  that  the  revised  regulations 
permit  this  flexibility  in  scattered  sites. 

It  could  be  limited  to  specific  units 
where  the  cost  analysis  demonstrated 
the  cost-effectiveness  and  long-term 
viability  of  new  construction. 

Response:  In  the  rule,  HUD  has 
clarified  that  long-term  viability 
includes  ensuring  structural/system 
integrity  and  full  occupancy.  For  cost 
reasonableness,  HUD  has  decided  that 
HAs  may  choose  one  of  two  methods  to 
determine  cost  reasonableness:  (1) 
unfunded  modernization  hard  costs  do 
not  exceed  90%  of  computed  TDC;  or 
(2)  individual  work  items  are  reasonable 
in  accordance  with  National  cost 
indices,  adjusted  by  local  conditions 
and  the  HA’s  own  recent  procurement 
experience. 

Five-Year  Fungibility 

Comment:  All  but  one  commenter 
supported  HUD’s  proposed  five-year 
fungibility.  HAs  found  that  full 
fungibility  will  allow  HAs  more 
flexibility  to  undertake  and  complete 
rehabilitation  and  modernization  work 
at  their  housing  developments.  The 
elimination  of  the  need  for  preparing 
amendments  for  HUD  approval  before 
work  items  may  be  interchanged  from 
one  year  to  another  was  predicted  to 
save  countless  hours  for  both  HAs  and 
HUD  Field  Offices.  While  HAs 
wholeheartedly  supported  fungibility, 
some  indicated  a  preference  for  it  to  be 
based  on  the  Needs  Assessments,  rather 
than  the  Five-Year  Action  Plan.  HAs 
stated  a  general  principle  that  once  a 
HA  has  established  a  need  in  their 
Needs  Assessments  they  would  not 


have  to  request  prior  approval  from 
HUD  to  fimd  that  item.  The  condition  of 
a  development's  physical  plant  can 
change  dramatically  from  one  year  to 
the  next.  HAs,  not  HUD,  were  found  to 
be  in  a  better  position  to  decide  what 
work  items  need  to  be  funded  and 
when.  Any  extra  level  of  approval  was 
seen  as  not  keeping  with  HDD’s  goal  of 
increasing  HA  discretion  and 
responsibility.  It  was  also  asserted  that 
this  would  enable  HAs  to  better  and 
more  rapidly  address  changing 
conditions  without  an  extensive, 
interim  public  and  HUD  review  process. 
Such  reviews  were  considered  more 
appropriate  at  the  annual  submission 
and  performance  and  evaluation  stages 
of  the  CGP.  However,  some  HAs  and 
CLPHA  opposed  the  proposed 
requirement  for  HUD  approval  of  any 
item  not  included  in  the  current  five- 
year  plan  as  unrealistic,  overly 
restrictive  and  would  negate  the  benefits 
intended  by  full  fungibility.  Preparing 
budget  revision  proposals  and  the 
turnaround  time  involved  in  seeking 
HUD  approval  could  result  in  project 
delays.  With  the  increased  emphasis  for 
timely  obligation  and  expenditure  of 
funds,  they  were  concerned  that  this 
restriction  would  make  those  goals  more 
difficult  to  achieve.  It  was 
recommended  that  HAs  should  be  able 
to  add  items  to  their  current  year 
modernization  activities  without  HUD 
approval  if  these  items  are  shown  in 
their  needs  asses-sment  (even  if  not 
included  in  the  HA’s  Five-Year  Action 
Plan),  or  are  of  similar  type  to  items  in 
their  approved  plan.  HAs  should  also  be 
able  to  add  emergency  items,  or  items 
certified  by  the  KA  as  otherwise  eligible 
and  approvable,  without  further 
approval  from  HUD,  provided  that  any 
items  so  added  will  not  result  in  the 
deletion  of  any  work  item  from  the  Five- 
Year  Action  Plan.  Only  if  a  HA  proposes 
to  delete  an  item  from  its  Five-Year 
Action  Plan  should  it  have  to  notify 
HUD,  or  changes  should  be  allowed  for 
any  item  identified  in  an  approved 
needs  assessment  up  to  a  predetermined 
percentage  cap. 

One  HA  supported  the  proposal  to 
allow  a  HA  to  perform  emergency  work 
not  outlined  in  its  Five-Year  Action 
Plan  without  prior  HUD  approval.  As  an 
incentive  for  high  performers,  one  HA 
suggest  that  high  performers  should  be 
allowed  to  not  report  on  changes  in 
excess  of  10%  of  the  grant  other  than  on 
the  yearly  P&E  Report,  along  with  giving 
a  reason  for  the  change. 

Response:  HUD  has  adopted  the 
proposed  version  of  fungibility.  HUD 
has  not  revised  its  approach  to  be  based 
on  the  Needs  Assessments  because  it 
would  be  too  broad  and  would 


circumvent  the  resident  and  local 
government  consultation  requirements. 
HAs  are  currently  able  to  add 
emergency  woric  items,  and  will 
continue  to  be  able  to  do  so  without 
HUD  approval.  HAs  cannot  add  other 
work  items  to  the  Five-Year  Action  Plan 
without  HUD  approval.  Full  fungibility 
will  be  allowed  within  the  five-year 
period  spanned  by  the  latest  HUD- 
approved  Five-Year  Action  Plan.  It 
should  also  be  noted  that  the  five-year 
fungibility  eliminates  the  need  to  report 
on  changes  in  excess  of  10%  of  the 
annual  grant  other  than  on  the  yearly 
P&E  Report. 

Definition  of  Fungibility 

Comment:  One  commenter  saw  a  need 
to  define  fungibility  in  the  rule.  The 
following  definition  of  fungibility  was 
proposed:  "Fungibility.  The  ability  to 
exchange  GAP  or  Comprehensive  Grant 
program  dollars  or  work  items 
prospectively  or  retroactively,  between 
any  years  covered  by  an  ACC,  Five-Year 
Action  Plan  or  Needs  Assessment.!’  It 
was  also  noted  that  additional 
references  to  “fungibility”  should  be 
altered  to  conform  to  this  definition. 

Response:  Fungibility  is  a  concept 
reflected  throughout  the  rule. 

Fungibility  permits  a  HA  to  substitute 
any  work  item  from  the  latest  approved 
Five-Year  Action  Plan  to  any  previously 
approved  GAP  budget  or  CGP  Annual 
Statement  and  to  move  work  items 
among  approved  budgets  without  prior 
HUD  approval.  This  definition  of 
fungibility  appears  in  the  rule. 

Retroactive  Fungibility 

Comment:  NYCHA  indicated  that 
applying  fungibility  only  to  those  jobs 
included  in  the  current  Five-Year 
Action  Plan  is  too  restrictive.  This  HA 
wanted  to  be  able  to  apply  the 
fungibility  principle  to  unobligated 
work  items — past,  present,  or  future 
(currently  in  either  an  approved 
implementation  schedule  or  their  needs 
assessment  (including  both  GAP  and 
CGP-funded  items)).  By  authorizing 
“retroactive  fungibility”  in  the  CGP  rule 
and  with  guidance  in  the  Handbook, 
NYCHA  expected  a  significant  increase 
in  PHA  flexibility  and  responsiveness  to 
modernization  needs.  NYCHA  suggested 
that  retroactive  fungibility  will  allow  a 
PHA  to  close  out  its  older  programs  on 
schedule  and  w’ill  also  aid  in 
repr^ramming  underruns. 

With  respect  to  the  time  period  for  the 
fungibility  of  work  items,  it  was 
suggested  that  full  fungibility  should  be 
allowed  within  the  five-j-ear  period 
spanned  by  a  Five-Year  Action  Plan’s 
rolling  base.  If  fungibility  is  tied  to  our 
initial  Five-Year  Action  Plan  (submitted 
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in  FFY  92),  they  expected  to  move  work 
items  from  FFY  96  into  their  FFY  94 
CGP  budget,  but  not  items  from  FFY  97. 

If  fungibility  Ls  tied  to  the  rolling  base 
Five-Year  Action  Plan,  developed  each 
year  by  dropping  off  the  initial  year  and 
adding  a  subsequent  year  for  their 
Annual  Submission,  they  could  move 
work  items  from  FFY  98  into  their  FFY 
94  CGP  budget.  Another  commenter 
found  it  would  be  much  simpler  to  have 
a  fixed  five-year  period  with  changes 
and  updates  made  annually  to  that  plan. 
In  the  fifth  year  a  new  Five-Year  Action 
Plan  for  the  next  five  years  would  be 
submitted  and  approved.  This  HA  found 
a  lot  of  difficulty  in  trying  to  explain  to 
residents  that  the  first  year  of  the  1993 
budget  was  the  same  as  the  second  year 
of  the  1992  budget  but  that  they  were 
different  because  some  items  had  been 
revised  or  changed. 

Response:  HUD  does  not  agree  with 
the  suggestions  that  fungibility  should 
apply  to  all  unobligated  work  items  and 
any  work  items  in  the  Needs 
Assessment.  If  HUD  permitted  the  use  of 
the  Needs  Assessments  for  purposes  of 
fungibility,  the  five-year  planning  and 
resident  partnership  processes  could  be 
circumvented.  The  Five-Year  Action 
Plan  has  a  rolling  base  and  is  updated 
annually.  The  approval  of  the  Five-Year 
Action  Plan  submitted  for  the  current 
FFY  supersedes  other  previously 
approved  Five-Year  Action  Plans.  For 
example,  the  current  Five-Year  Action 
Plan  may  cover  FFYs  1994-1998. 
However,  a  HA  may  substitute  a  major 
work  category  from  the  latest  approved 
Five-Year  Action  Plan  into  a  1992  CGP 
or  a  1991  ClAP  budget,  but  it  cannot 
substitute  work  that  only  appears  in  the 
Needs  Assessments. 

It  should  be  clarified  that  HUD 
approval  is  not  required  for  moving 
previously  approved  work  among 
previously  approved  budgets.  In 
addition.  HUD  approval  is  not  required 
for  reprogramming  if  funds  remain  after 
completion  of  a  work  item  where  the 
funcb  will  be  used  for  any  item  in  the 
latest  approved  Five-Year  Action  Plan 
or  an  approved  CIAP  budget  or  Annual 
Statement.  The  HA  may  also  self¬ 
execute  a  time  extension,  if  necessary, 
to  use  the  leftover  funds. 

Post-Obligation  Fungibility  of  Dollars 

Comment:  In  the  proposed  rule, 
fungibility  centers  on  the 
interchangeability  of  work  items 
between  funding  programs  prior  to 
obligation.  However,  for  one  large  HA, 
fungibility  of  dollars  during  the 
expenditure  period  would  be  just  as 
useful.  Numerous  circumstances  beyond 
a  PHA’s  control  can  make  it  impossible 
to  close  a  contract,  and  with  it  the 


funding  program,  within  the  five-year 
statutory  limit.  When  such 
circumstances  occur,  the  monies 
remaining  in  a  funding  program  about  to 
expire  should  be  used  for  payments  on 
contracts  in  later  funding  programs.  In 
a  sense.  PHAs  would  be  creating  post¬ 
award,  “split  funded”  contracts. 
Fungibility  of  dollars  is  the  expenditure 
version  of  using  old  money  first. 

Post-obligation  fungibility  of  contract 
dollars  would  allow'  PHAs  to  closeout 
old  funding  programs  within  the  five- 
year  funding  deadline  and  would  yield 
a  more  accurate  picture  of  the  PHAs 
ability  to  expend  modernization  funds. 
The  rule  should  provide  directly  for 
post-obligation  fungibility,  and  this 
important  subject  should  not  be  left  for 
handl)ook  interpretation,  as  suggested  in 
the  proposed  rule’s  preamble. 

Response:  As  previously  noted,  there 
is  ao  statutory  five-year  funding 
deadline.  HUD  wishes  to  emphasize  that 
fungibility  relates  to  major  work 
categories,  not  dollars.  The  dollars 
approved  in  a  particular  grant,  e.g.,  701, 
are  tracked  against  that  grant  number.  A 
HA  may  fund  work  categories  in  total  or 
in  part  from  a  particular  grant.  If  the 
cost  of  a  work  category  is  in  excess  of 
the  funds  available  in  701,  the  HA  may 
charge  up  to  the  total  amount  of  funds 
remaining  in  701  and  add  that  work 
category  to  another  grant,  e.g.,  702. 

The  Department  issued  Notice  PIH 
94-13  (HA),  Expediting  Obligation/ 
Expenditure  of  Modernization  Funds  in 
the  Pipeline,  on  April  6, 1994.  HAs 
should  refer  to  this  Notice  which 
specifically  dLscusses  methods  w'hich 
HAs  may  wish  to  use  to  obligate  and 
expend  their  oldest  modernization 
funds  before  charging  work  against 
newer  programs. 

Comprehensive  Grant  Process 

Comment:  One  commenter  suggested 
a  revised  CGP  process.  It  would  require 
an  approval  process  only  every  five 
years.  The  plan  would  be  updated 
annually  with  changes  made  to  reflect 
actual  funding  costs  as  tasks  are 
completed,  items  added  and/or  deleted 
from  the  Plan  or  moved  to  different 
years.  A  new  fifth  year  would  not  be 
added  each  year.  Only  new  items  added 
to  the  Plan  would  require  HUD  approval 
and  interim  year  changes  would  require 
documented  consultation  with  the 
tenants  at  a  public  meeting.  PHAs  could 
expend  funds  from  any  grant  year 
against  any  item  in  the  approved  Plan. 
An  example  of  a  Plan  was  also 
provided. 

As  previously  mentioned  only  one 
commenter  opposed  the  propos^ 
fungibility  provisions.  They  argued  that 
this  was  an  attempt  to  circumvent  the 


statutory  five-year  planning 
requirements.  They  asserted  that  full 
fungibility  is  inconsistent  with  the  Act 
because  it  violated  the  requirement  of  a 
schedule  to  prioritize  work  items  during 
the  Five-Year  Action  Plan.  The  full 
fungibility  was  said  to  remove  the 
scheduled  order  of  the  planning 
process.  The  second  perceived 
inconsistency  was  the  exemption  of 
HAs  from  the  amendment  process 
outlined  in  the  Act  which  describes 
how  changes  to  the  approved  plan  may 
be  made.  They  interpreted  the  Act  to 
require  HAs  to  wait  until  their 
submission  of  an  annual  statement,  with 
appropriate  tenant  consultation  and 
public  comment,  before  elements  of  the 
comprehensive  plan  are  to  be  changed. 

It  was  also  stated  that  full  fungibility  is 
bad  public  policy.  The  proposed  rule 
gives  HAs  absolute  discretion  over 
modernization  funds  upon  award.  They 
found  this  to  be  an  abdication  of  Federal 
responsibility.  They  asserted  that  this 
approach  is  also  problematic  because 
modernization  is  a  troubled  program 
with  an  enormous  pipeline  and  an 
inability  to  impact  the  profound  repair 
needs  in  public  housing.  HUD  was 
charged  with  the  failure  of  the 
modernization  program  due  to  its  poor 
oversight  and  HA’s  weak  management 
practices  and  financial  operations. 

Response:  HUD  cannot  change  the 
comprehensive  grant  process  to  a  once 
every  five  years  submission  process. 

The  Act  requires  an  Annual  Statement. 
The  Five-Year  Action  Plan  is  also  a 
statutory  requirement.  Fungibility  is  not 
inconsistent  with  the  Act.  The  Act 
provides  that  as  long  as  the  activities 
and  expenditures  are  consistent  w'ith 
the  approved  plan,  the  HA  shall  have 
total  discretion  in  expending  assistance 
for  any  activity  or  work  set  forth  in  the 
plan.  HAs  are  to  certify  that  they  have 
provided  residents  of  the  housing 
affected  by  the  planned  activities  the 
opportunity  to  review  the  Annual 
Statement  and  comment  on  it,  and  that 
such  comments  have  been  taken  into 
account  in  formulating  the  Annual 
Statement  as  submitted  to  the  Secretary. 

Needs  Assessment 

Comment:  One  HA  found  the 
requirement  to  amend  the  Needs 
Assessment  in  order  to  perform  work 
items  not  on  that  Needs  Assessment  to 
be  redundant  and  of  no  value.  The 
Needs  Assessment’s  value  was  found  in 
providing  the  residents  and  public 
overview  information  about  the 
identified  deficiencies  of  each  site. 

Response:  The  Act  requires  that  work 
items  be  included  in  a  Comprehensive 
Plan  or  Annual  Statement  before 
modernization  funds  may  be  spent  on 
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the  work  items,  except  in  the  case  of 
emergencies.  The  Act  also  provides  that 
work  items  may  not  appear  in  the 
Annual  Statement  or  Five-Year  Action 
Flan  unless  the  need  for  the  work  has 
been  identified  in  the  Physical  or 
Management  Needs  Assessments. 
Therefore,  this  comment  was  not 
accepted  because  the  Needs 
Assessments  have  to  be  amended  to 
include  new  needs. 

Six-Year  Revision  of  Comprehensive 
Plan 

Comment:  HAs  and  CLPHA  objected 
to  the  requirement  for  submission  of  a 
totally  new  Comprehensive  Plan  in  the 
sixth  year  of  a  HA’s  participation  in  the 
CGP,  but  suggested  allowing  HAs  to 
keep  updating  the  Five-Year  Action 
Plan’s  rolling  base  so  that  it  would 
continue  indefinitely.  Another  comment 
was  that  the  requirement  for  a 
development-by-development  analysis' 
of  whether  the  improvements  will  (a) 
reasonably  ensure  the  long-term 
viability  of  the  development  at  a 
reasonable  cost  or  (b)  is  necessary  to 
maintain  habitability  until  residents  can 
be  relocated  does  not  accomplish  any 
purpose.  Another  commenter  suggested 
that  HUD’s  inclusion  of  “essential  non¬ 
routine  maintenance  necessary  to 
maintain  habitability  ’  is  good  but 
requires  further  clarification  (such  as 
including  routine  maintenance  costs 
that  are  excessively  high  as  a  direct 
result  of  the  units’  need  for 
comprehensive  modernization  work). 

Response:  HUD  has  retained  the 
requirement  for  the  submission  of  an 
updated  Comprehensive  Plan  every 
sixth  year.  However,  the  submission 
requirements  have  been  reduced  by 
eliminating  two  components  of  the 
Executive  Summary,  which  are  the 
strategy  statement  and  the  statement 
regarding  the  HA’s  plans  for 
developments  funded  for 
comprehensive  modernization  under 
CIAP.  Therefore,  the  additional 
documents  which  must  be  submitted  in 
the  sixth  year  are:  Summary  of  total 
preliminary  estimated  costs;  description 
of  the  resident  participation  process  and 
summary  of  general  issues;  and  revised 
and  updated  Physical  and  Management 
Needs  Assessments.  The  Five-Year 
Action  Plan,  which  is  also  part  of  the 
Comprehensive  Plan,  must  be  submitted 
in  any  case.  While  HAs  may  elect  to 
update  annually  the  Physical  and 
Management  Needs  Assessments  by 
eliminating  work  already  funded  and 
adding  newly  identified  work,  there  is 
no  requirement  for  HAs  to  submit  these 
updates  to  HUD.  HAs  are  only  required 
to  submit  updated  Needs  Assessments 
to  HUD  if  they  wish  to  undertake  work 


which  was  not  previously  identified  on 
the  Needs  Assessments.  HUD  feels  that 
a  completely  updated  Comprehensive 
Plan  every  sixth  year  will  provide 
valuable  information  to  both  HUD  and 
the  public  on  how  well  the  CGP  is 
meeting  HA  needs,  as  well  as  the  types 
and  dollar  estimates  of  unmet  needs. 

The  Act  requires  the  development-by- 
development  analysis  of  whether  the 
improvements  will  reasonably  ensure 
the  long-term  viability  of  the 
development  at  a  reasonable  cost.  HUD 
has  added  the  alternative  of  maintaining 
habitability  where  reasonable  cost 
cannot  be  met  and  an  interim  period  is 
needed  to  provide  housing  until 
relocation  for  the  residents  can  be 
arranged.  When  providing  "essential 
non-routine  maintenance  necessary  to 
maintain  habitability’’,  a  HA  is  required 
to  do  so  in  the  most  efficient  and 
economical  manner  and  within  the  « 
eligibility  guidelines  of  the  CGP. 

Routine  maintenance  costs  are 
ineligible.  However,  work  items  that 
would  ordinarily  be  performed  on  a 
regular  basis  but  have  become 
substantial  in  scope  because  they  have 
been  put  off,  and  involve  expenditures 
that  would  otherwise  materially  distort 
the  level  trend  of  maintenance  expenses 
are  eligible  CGP  costs  under  the 
definition  of  nonroutine  maintenance. 

§§  905.675  and  968.325  Effect  of  HUD 
Approval  of  Comprehensive  Plan 

Comment:  Commenters  supported  the 
elimination  of  approval  of  amendments 
to  the  annual  statement,  but  were 
confused  by  the  mechanics  in  the 
process.  Similar  questions  as  previously 
raised  above  were  expressed  on  the 
fungibility  of  work  items  between  years 
and  the  requirement  for  HAs  to  consult 
to  the  extent  practicable  with  residents 
on  significant  changes.  One  HA  noted 
that  based  on  their  experience  with 
HUD,  the  term  practicable  imposed  an 
impossibly  high  standard  of 
performance.  The  HA  again  requested 
that  each  HA  should  have  the  discretion 
to  develop  appropriate  means  of 
resident  communications. 

Response:  HAs  have  the  responsibility 
to  keep  residents  informed  as  they 
exercise  fungibility.  When  a  HA  amends 
the  Five-Year  Action  Plan  by  adding 
work  not  previously  included,  the  HAJs 
required  to  consult  with  residents  and 
obtain  HUD  approval. 

§§  905.678  and  968.330  Annual 
Submission  of  Activities  and 
Expenditures 

Comment:  Commenters  raised  the 
same  issues  on  the  annual  submission 
procedures  as  they  did  for  the  Five-Year 
Action  Plan  and  Comprehensive  Plan. 


Most  HAs  agreed  that  they  would  prefer 
to  develop  their  preliminary  plans  based 
upon  the  amount  of  money  they  had 
received  in  the  prior  year,  and  not 
finalize  these  plans  until  HUD 
announces  the  final  amounts  for  the 
current  year.  The  public  notice,  advance 
meetings,  public  hearing,  and  level  of 
detail  concerned  many  commenters. 
Commenters  also  suggested  that  either 
some  parameters  be  defined  regarding 
the  time  allotment  for  corrections  or  that 
some  other  mechanism  be  defined  by 
which  a  HA  may  have  recourse  to 
unreasonable  time  constraints. 
Commenters  supported  the  proposal 
authorizing  HAs  to  self-execute  an 
extension  of  target  dates  contained  in 
the  annual  submission  for  fund 
obligation  and  expenditure  when  a 
delay  outside  of  its  control  occurs. 
Penalties  for  missed  target  dates 
concerned  the  commenters.  One  HA 
suggested  an  option  of  a  two-year 
application  that  eliminates  one  year  of 
application.  NAHRO  suggested  that  the 
P&E  Report  be  submitted  at  the  same 
time  as  the  annual  submission  of  the 
Five-Year  Action  Plan. 

Commenters  supported  the  proposal 
which  requires  only  an  annual  report 
and  its  intent  to  involve  HA  residents. 
However,  HUD  was  directed  not  to 
place  a  burden  on  HAs  to  create  resident 
interest  and  councils.  It  was  proposed 
that  HUD  should  mandate  that  HAs 
make  information  available,  and  the 
methods  and  format  should  be  left  to 
local  discretion.  Only  one  hearing  each 
year  was  recommended  and  advanced 
meetings  were  not  needed  because  the 
residents  should  have  been  working  on 
the  plan  and  know  what  it  contains. 

HUD  was  asked  to  develop  a  system  by 
which  it  could  certify  that  authorities 
with  effective  resident  participation 
processes  would  not  have  to  have  an 
advance  hearing. 

CLPHA  agreed  that  HAs  should  be 
allow'ed  the  option  of  advance  planning, 
to  complete  their  annual  updates  before 
the  final  modernization  awards  are 
announced.  However,  they  urged  HUD 
not  to  require  HAs  to  do  this  because 
local  circumstances  vary. 

Response:  These  comments  have  been 
addressed  above.  HUD  again 
emphasizes  that  the  Annual  Statement 
is  statutory.  HUD  reviews  the  P&E 
Report  before  approving  the  next  year’s 
submission  in  order  to  determine  if 
corrective  actions  are  needed.  Therefore, 
NAHRO’s  suggestion  for  simultaneous 
submission  could  hinder  early  approval 
of  the  Annual  Statement  and  access  to 
funds.  HAs  must  be  accountable  to  the 
residents.  There  must  be  a  partnership 
process  which  is  documented.  HAs 
must  annually  conduct  both  an  advam  n 
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meeting  and  a  public  hearing.  The 
format  has  been  left  to  HA  discretion. 
Also,  as  previously  mentioned.  HUD  is 
providing  the  option  for  advance 
planning. 

905.681  and  968.335  Conduct  of 
Modernization  Activities 

Comment:  One  conmienter  requested 
that  HUD  clarify  the  statement  that  “the 
HA  shall  comply  with  requirements 
prescribed  by  HUD.”  They  interpreted 
this  to  apply  only  to  the  process  by 
which  funds  are  requisitioned  and  not 
to  the  actual  administration  of  the  CGP 
program  by  a  HA.  Any  other 
interpretation  could  allow  HUD  to  take 
away  the  flexibility  that  was  granted  in 
other  sections  of  the  rule. 

Response:  HUD  wishes  to  clarify  that 
the  purpose  of  the  above-referenced 
statement  is  that  there  are  other 
requirements  regarding  fund 
requisitions  (through  LOCCS/VRS) 
which  are  prescribed  by  HUD.  Sections 
905.681(b)  and  968.335(b)  only  relate  to 
fund  requisitions. 

§§  905.684  and  968.340  HA 
Performance  and  Evaluation  Report 

Comment  and  Response:  Several 
comments  were  raised  regarding  this 
report  and  have  been  responded  to  in 
other  sections.  See  e.g..  Contingency 
accounts,  Obligation  of  Formula 
Funding,  Public  Notice,  Summaries, 
Five-Year  Fungibility,  Level  of  Detail  in 
Five-Year  Action  Plan  vs.  P&E  Report, 
Annual  Submission  of  Activities  and 
Expenditures,  and  HUD  Discretion. 

905.687  and  968.345  HUD  review  of 
HA  Performance 

Comment:  As  previously  mentioned 
in  other  comments,  it  was  suggested  that 
this  section  should  also  clarify 
timeliness.  When  referring  to  the 
obligation  of  funds,  it  was  suggested 
that  it  should  make  reference  to 
legitimate  self-executed  time  extensions 
and  also  take  into  consideration  any 
other  delays  that  were  outside  of  the 
HA’s  control. 

Response:  Timeliness  includes 
meeting  HUD-approved  implementation 
schedules,  or  HA-executed  time 
extensions  which  are  the  result  of 
delays  beyond  the  control  of  the  HA. 
HUD  annually  reviews  these  schedules 
and  may  review  these  schedules  more 
frequently  as  needed. 

Comment:  One  commenter  supported 
the  proposal  which  continues  the 
reduction  of  paperwork  by  requiring 
only  an  annual  report,  but  did  not 
support  the  creation  of  a  Section  3 
Annual  Report. 


Response:  Comments  on  Section  3 
related  issues  are  also  found  under  the 
Miscellaneous  Issues  heading  below. 

Miscellaneous  Issues 

.Several  comments  were  also  received 
in  response  to  HUD  requests  for  specific 
comments  in  the  preamble  to  the 
proposed  rule.  Additional  comments 
were  made  on  other  topics  and  guidance 
provided  in  the  preamble  or  comments 
which  are  not  limited  or  covered  by 
regulatory  sections.  These  issues 
include  HA  discretion,  LOCCS/VRS. 
space  guidelines,  environmental 
reviews,  procurement  procedures, 
HUD-2530  Previous  Participation,  force 
account.  Section  3,  paperwork  burden, 
consistent  funding  levels,  ACC  issues, 
contractor  delays  and  wage  rate  issues. 
Consolidated  Supply  Program,  HUD 
Assistance,  including  Handbook 
guidance  and  Field  Office  assistance. 
Section  504  issues,  and  CGP  and  MROP. 

HUD  Discretion 

Comment:  Commenters  emphasized 
that  HAs  should  be  given  discretion, 
flexibility,  responsibility  and  control  of 
their  CGPs.  Changes  to  die  CGP  program 
should  contribute  to  the  greater 
discretion,  flexibility,  responsibility  and 
control  of  the  local  HAs  and  their 
residents.  HAs  should  maintain  control 
over  methods  of  working  with  and 
meeting  with  residents,  determining  and 
prioritizing  needed  improvements, 
determining  the  methods  to  accomplish 
these  improvements,  establishing 
budgets,  generating  bid  documents, 
entering  into  contracts,  and  determining 
the  clearest  methods  of  providing  HUD 
with  required  information  such  as 
comprehensive  plans,  annual 
submissions  and  P&E  Reports. 

Response:  HUD  agrees,  and  this  final 
nile  supports  HA  discretion. 

LOCCS/VRS 

The  impact  of  LOCCS/VRS  on  the 
CGP  program  has  been  discussed  above; 
however,  additional  miscellaneous 
comments  were  received  which 
recommended  various  changes. 

Comment:  Commenters  recommended 
that  HUD  eliminate  the  thi-esholds  for 
LOCCS/VRS  because  they  found  the 
threshold  amounts  are  insufficient  and 
result  in  Field  Office  review  for 
approval.  They  found  this  is  often  time 
consuming  and  results  in  delays  in 
payments  and  delays  in  fund 
expenditure.  HAs  favored  eliminating 
the  percentage  limitations  on  monthly 
draw-downs.  In  addition,  it  was 
recommended  that  the  eight  percent 
draw-down  limit  be  lifted  for  high 
performers.  It  was  noted  that  because 
the  modernization  process  results  in 


low  levels  of  expenditure  during  early 
design  phases  and  high  levels  of 
expenditures  when  one  or  more 
construction  contracts  are  in  process, 

HAs  have  ftequently  exceeded  the 
percentage  limitation  and  delayed 
requesting  funds  or  sought  HUD 
approval  to  request  additional  funds. 

Response:  LCXiCS/VRS  contains  an 
edit  limiting  the  total  cumulative 
amount  that  any  HA  can  draw  down  in 
a  current  month  without  triggering  Field 
Office  review.  The  limit  is  set  forth  as 
a  percentage  of  the  aniiual  grant  and 
varies  by  size  of  the  annual  grant  (from 
2  percent  to  8  percent).  The  Department 
is  reevaluating  these  percentages  to 
determine  if  they  are  overly  restrictive 
and  result  in  an  excessive  number  of 
requisitions  requiring  Field  Office 
review.  If  the  Department  finds  this  to 
be  the  case,  the  Department  will  adjust 
the  percentages  accordingly.  However,  it 
should  be  noted  that  Field  Office  review 
should  not  result  in  lengthy  delays  in 
payment.  When  a  HA’s  voucher  is 
flagged  for  review,  the  HA  should 
immediately  call  the  Field  Office  and 
explain  the  circumstances.  Based  on  the 
HA’s  telephone  explanation,  the  Field 
Office  may  decide  to  release  the  voucher 
or  request  additional  documentation. 
Extensive  documentation  is  not  needed 
in  most  cases. 

Comment:  HAs  requested  immediate 
access  to  funds  via  LOCCS  once  an 
amendment  to  the  ACC  is  executed. 

Response:  Once  the  ACC  amendment 
is  executed  by  HUD,  the  Field  Office 
must  enter  the  Budget  Line  Items  (BLIs) 
into  LOCCS/VRS  before  HAs  may 
requisition  funds.  The  Field  Office  may 
not  enter  the  BLIs  into  LOCCS/VRS 
before  the  fund  obligation  (ACC 
amendment)  is  recorded  in  the  Program 
, Accounting  System  (PAS). 

Comment:  One  commenter  opposed 
entering  expended  and  obligated  funds 
into  LOCCS  on  a  quarterly  tesis  because 
it  requires  extensive  research  and  data 
preparation  as  well  as  requiring  more 
frequent  budget  revisions.  A  two-day 
turnaround  on  the  supply  of  funds 
through  the  LOCCS  was  requested 
(currently  it  is  three  days).  Full 
fungibility  was  also  requested  to  bt' 
reflected  in  LOCCS. 

Response:  The  Department  believes 
that  obtaining  quarterly  information  on 
obligations  and  expenditures  is  essential 
to  monitoring  implementation  progress 
by  HAs.  This  requirement  should  not  be 
burdensome  since  HAs  should  be 
maintaining  this  information  as  part  of 
their  own  financial  systems  and 
controls.  The  Department  would  like  to 
point  out  that  the  need  for  budget 
reviiiions  triggered  by  obligations  and 
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expenditures  will  be  greatly  diminished 
by  the  provision  of  hmgibility. 

Comment:  CLPHA  advised  HUD  to 
meet  with  industry  groups  quickly, 
make  a  commitment  to  a  specific 
deadline  for  changing  the  LOCCs  system 
to  accommodate  five-year  fungibility 
and  in  the  interim,  make  some  changes 
manually. 

Response:  The  Department  has  taken 
steps  to  revise  the  existing  BU  edits  in 
LOCCS/VRS  to  accommodate 
fungibility.  Specifically,  the  existing  soft 
edit  of  110%  will  be  removed  for  the 
following  BUs:  1430, 1440, 1450, 1460, 
1465, 1470, 1475,  and  1495.  In  addition, 
the  existing  edits  for  BUs  1408  and 
1410  will  be  revised. 

Space  Guidelines 

Comment:  Two  commenters  suggested 
changes  regarding  space  guidelines.  One 
PHA  suggested  that  HUD  should  delete 
the  maximum  space  guidelines  for 
administrative,  maintenance  and 
community  space.  Instead,  PHAs  should 
determine  the  amount  of  space,  the 
configuration  of  space  and  type  of  space 
appropriate  based  on  the  intended 
usage.  The  needs  and  usages  of  space 
were  stated  to  vary  widely  and  did  not 
warrant  an  arbitrary  imposition  of  a  set 
square  footage  criteria.  Providing  space 
for  service  providers  serving  HA 
residents  including  community 
organizations.  Head  Start,  early 
childhood  education,  parent  education, 
English  as  a  second  language,  medical 
clinics,  food  shelf,  teen  centers,  drug 
elimination  activities,  employment  and 
Section  3  training,  family  self- 
sufficiency  should  be  a  high  priority  for 
use  of  these  HUD  funds. 

Response:  Non-dwelling  space 
standards  are  to  be  viewed  as  guidance, 
not  mandatory.  HAs  may  exceed  the 
standards.  However,  the  Department 
notes  that  modernization  funds  may  be 
used  only  to  provide  space  which  is 
primarily  for  the  benefit  of  the  public 
housing  residents. 

Comment:  Another  PHA  suggested 
that  HAs  should  have  the  ability  to 
convert  all  existing  non-dwelling  space 
(whether  previous  dwelling  space  or 
not)  into  dwelling  space.  TTiis  ability 
could  ease  the  unit  loss  impact  of 
complying  with  Section  504  as  well  as 
address  design  deficiency  conditions. 

Response;  The  CGP  Handbook  7485.3 
cites  the  extension  of  exterior  walls  to 
enlarge  interior  dwelling  space  or 
provide  for  physical  accessibility  as  an 
ineligible  work  item.  HUD  has  decided 
to  revise  its  policy  and  to  amend  the 
regulations  to  allow  the  adding  of 
dwelling  space  to  existing  units, 
including  Mutual  Help  and  Turnkey  III 
units.  However,  it  is  noted  that  HAs  are 


not  required  to  exercise  this  option  in 
order  to  meet  504  requirements. 
Modernization  funds  may  not  be  used  to 
construct  or  acquire  additional  public 
housing  units.  The  HA  may  use  its  own 
funds  to  provide  additional  dwelling 
units,  but  without  a  reservation  of 
development  funds,  such  units  will  not 
be  covered  by  the  ACC  and,  therefore, 
not  included  in  the  operating  subsidy 
calculation. 

Comment:  HAs  should  be  permitted 
to  utilize  CGP  funds  to  convert  studio 
units  in  elderly  developments  into  one 
bedroom  units  as  local  conditions 
warrant. 

Response:  Conversion  of  efficiencies 
or  studio  units  into  one-bedroom  units 
is  an  eligible  modernization  cost,  with 
prior  Field  Office  approval. 

Environmental  Reviews 

Comment:  One  comment  was  received 
which  indicated  that  the  proposal  to 
require  HUD  conduct  environmental 
reviews  of  all  proposed  activities  in  the 
Five-Year  Action  Plan  should  be  a  part 
of  the  burden  on  the  HA  to  obtain  an 
independent  environmental  analysis 
and  submit  it  to  HUD  prior  to 
modernization  activities  occurring.  The 
commenter  concluded  that  HUD  did  not 
have  the  travel  funds  nor  the  staff  to  do 
this  type  of  review  and  suggested  that 
HAs  could  hire  and  train  residents  out 
of  management  improvement  funds  to 
perform  these  reviews. 

Response:  The  Department  is  required 
by  law  to  comply  with  the  National 
Environmental  Policy  Act  (NEPA)  of 
1969  and  related  environmental  and 
historic  preservation  laws  before 
approving  funding  for  specific 
developments.  The  provision  for 
fungibility  of  work  within  the  entire 
Five-Year  Action  Plan  means  that  the 
Department  must  make  this 
determination  on  an  annual  basis  for 
each  development  within  the  Five-Year 
Action  Plan.  This  responsibility  cannot 
be  delegated  to  HAs.  On  April  11, 1994, 
S.  1299  became  law,  and  added,  among 
other  things,  a  new  Section  26  to  the 
United  States  Housing  Act  of  1937,  as 
amended.  This  new  Section  26 
authorizes  the  Department  to  designate 
a  State  or  unit  of  general  local 
government  to  assume  the 
responsibilities  for  environmental 
review.  The  authorization  for  State  and 
local  governments  to  conduct  such 
reviews  continues  a  statutory  precedent 
embodied  in  the  legislation  of  other 
HUD  programs.  The  delegations  are 
limited  to  entities  with  general 
governmental  powers  to  control 
development,  land  use,  development 
standards  and  special  mitigation 
requirements.  HAs  do  not  possess  these 


powers  and  do  not  qualify  for  such 
delegations.  In  order  to  implement  this 
new  Section  26,  the  Department  must 
issue  regulations  after  consultation  with 
the  Council  on  Environmental  Quality. 
Until  those  regulations  are  issued,  the 
Department  must  continue  to  comply 
with  NEPA  and  related  environmental 
and  historic  preservation  laws  by 
undertaking  the  required  reviews  itself 
and  cannot  delegate  any  responsibilities 
to  State  or  local  governments.  In 
addition,  it  should  be  noted  that  Field 
Offices  are  encouraged  to  maintain 
previously  completed  environmental 
reviews  on  file  and  update  them  as 
necessary  when  undertaking  the 
required  reviews. 

Procurement  Procedures 

Comments:  A  number  of  comments 
were  made  on  HUD’s  discussion  of 
procurement  procedures  in  the 
preamble  to  the  proposed  rule.  CLPHA 
indicated  that  PHAs  have  identified 
possible  conflicts  between 
comprehensive  grant  procurement 
procedures  and  the  requirements  of 
other  HUD  procurement  rules.  CLPHA 
recommended  that  HUD  ask  PHAs  for 
recommendations  in  this  area,  then 
follow  up  to  clarify  these  areas  and 
provide  PHAs  with  greater  flexibility 
and  consistency.  One  PHA  wanted  to 
see  additional  information  addressing 
contract  administration  in  the  revised 
CGP  Handbook.  PHAs  and  CLPHA 
recommended  an  extensive  review  of 
procurement  requirements  to  identify 
proper  and  appropriate  ways  to  simplify 
or  ease  how  HAs  contract  for  work. 

Suggested  items  included  establishing 
procedures  for  HAs  to  better  utilize 
alternative  procurement  vehicles  like 
state  procurement,  job  order  contracting, 
and  a  revived,  modified  HUD 
Consolidated  Supply  Program  and 
accelerating  the  approval  process  of 
HUD  Form  5230,  the  Previous 
Participation  Certificate. 

A  PHA  suggested  the  use  of 
competitive  proposals  and  indicated 
that  the  seven  percent  administrative 
cost  limit  would  not  be  required  to  be 
increased  because  it  would  be  part  of 
the  contract  cost.  Another  commenter 
disagreed  and  indicated  that  this 
method  was  not  successful  for  , 
development  of  public  housing  units 
and  would  not  be  appropriate  for 
modernization  except  on  a  small  scale  at 
a  limited  number  of  HAs. " 

HUD’s  clarification  on  the  use  of 
indefinite  quantity  contracts  for  A/E 
services  and  the  ability  to  perform 
modernization  work  through 
competitive  proposals  was  viewed  as  a 
real  benefit  in  expediting  construction. 
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One  PHA  disagreed  with  the  limit  on 
modifications  or  contract  modifications 
in  the  Handbook  (7460.8,  REV.l  dated 
1/14/93,  paragraph  11-1  (e).  They 
challenge  the  rational  for  this 
requirement  since  they  may  award 
construction  contracts  exceeding  several 
million  dollars  without  prior  HUD 
approval,  but  must  obtain  HUD 
approval  on  all  contract  modifications 
exceeding  $25,000.  In  addition,  HAs  are 
not  required  to  forward  contract 
documents  to  the  Field  Offices  which 
would  appear  to  make  it  difficult  to 
approve  any  contract  modification.  The 
present  process  was  found  to  slow  down 
construction.  It  was  requested  that  HAs 
be  allowed  to  authorize  contract 
modifications  up  to  10%  of  the  original 
contract  amount  without  prior  HUD 
roval. 

LPHA  commented  that  pre¬ 
qualification  of  vendors  should  be 
encouraged  and  expedited. 

Response:  HUD  appreciates  these 
comments  and  will  take  them  under 
advisement  as  revisions  and  updates  to 
the  Procurement  Handbook  are 
considered. 

HUD-2530  Previous  Participation 

Comment:  Four  commenters  fully 
supported  the  proposal  to  automate  the 
2530  system  to  allow  direct  access  to 
HAs.  CLPHA  also  indicated  that 
previous  participation  forms  should  be 
valid  for  two  to  three  years. 

Response:  In  an  effort  to  streamline 
procurement  procedures  and  reduce  HA 
requirements,  HUD  published  an 
interim  rule  at  59  F.R.  31521  on  June  20, 
1994,  which  eliminates  the  previous 
participation  approval  requirement 
(submission  of  Form  HUE>-2530)  for  all 
HA  contracts.  This  interim  rule  became 
effective  on  July  20, 1994. 

Force  Account 

Comment:  Seven  commenters  were 
strongly  in  favor  of  eliminating  prior 
HUD  approval  for  use  of  force  account 
labor,  but  four  of  those  commenters 
recommended  limiting  this  proposal  to 
high  pt,flormers. 

Response:  For  PHAs  that  are 
designated  as  both  over-all  high 
performers  and  mod-high  performers 
under  the  PHMAP,  and  IHAs  which  are 
not  high  risk,  HUD  has  eliminated  prior 
approval  for  use  of  force  account  labor. 

Section  3 

Comment:  Seven  comments  were 
received  on  HUD’s  proposal  to  monitor 
each  HA’s  Section  3  efforts.  One 
commenter  noted  that  HUD  did  not 
specify  which  division  or  department 
would  do  this,  and  recommended  that 
training  should  be  provided.  One 


commenter  cautioned  HUD  on  the 
impact  its  proposals  would  have  on  CGP 
and  recommended  HUD  gather  input 
from  people  who  work  in  this  area.  To 
further  Section  3  efforts,  a  PHA 
suggested  that  residents  registered  with 
the  HA  as  trainees  be  exempt  from  the 
HUD-determined  wage  Rates  and  Davis- 
Bacon  wage  rates.  The  resident  trainee 
rates  could  be  approved  by  HUD  the 
same  as  HUD  determined  wage  rates.  By 
analogy  to  Connecticut  law,  one  PHA 
noted  that  their  housing  construction 
programs  required  25%  of  the  dollar 
value  of  the  contract  be  sub-contracted 
to  Minority  Business  Enterprises  and 
that  25%  of  that  amount  be  awarded  to 
Women’s  Business  Enterprises.  This 
was  stated  to  produce  verifiable  results 
and  has  been  very  effective.  Another 
PHA  supported  HUD’s  effort  and 
suggested  HA’s  focus  more  of  their 
resources  on  the  Section  3  process  and 
involve  more  residents  in  the 
distribution  of  work  and  training 
program.  CLPHA  indicated  that  by  FFY 
95,  HUD  expects  to  have  an  effective 
final  rule  implementing  the  amended 
Section  3  which  proposes  that  PHAs 
certify  as  to  compliance  with  Section  3 
and  provide  anticipated  projections 
based  on  best  efforts.  PHAs  can  certify 
as  to  compliance  with  Section  3  but 
CLPHA  stated  it  was  unreasonable  to 
expect  projections  as  to  the  number  of 
jobs  or  type  of  training  available  through 
various  contracts.  This  was  found  to 
only  be  determined  by  the  successful 
contractor.  The  additional  costs  of 
carrying  out  Section  3  training  should 
also  be  taken  into  account  in  evaluating 
bids  according  to  CLPHA. 

NAHRO  disagreed  with  any  request 
for  numerical  targets  because  annual 
targets  are  influenced  by  a  number  of 
factors  beyond  the  PHA’s  or  contractor’s 
control,  and  monitoring  and  reporting 
regarding  such  targets  creates  paper 
games.  NAHRO  did  not  find  a  program- 
by-program  approach  to  necessarily  be 
effective  in  creating  real  employment  for 
residents.  NAHRO  recommended  that 
PHAs  establish  goals  authority-wide  to 
comply  with  Section  3,  of  which  CGP  is 
one  component.  To  foster  successful 
implementation  of  Section  3,  HUD 
should  work  with  public  housing 
industry  groups  as  well  as  contractors 
and  unions. 

Response:  Section  3  of  the  Housing 
and  Urban  Development  Act  of  1968 
(Section  3)  (as  amended  by  the  Housing 
and  Community  Development  Act  of 
1992)  requires  that  employment  and 
other  economic  opportunities  generated 
by  Federal  financial  assistance  for 
housing  and  community  development 
programs  shall,  to  the  greatest  extent 
feasible,  be  directed  toward  low-  and 


very  low-income  persons,  particularly, 
those  who  are  recipients  of  government 
assistance  for  housing. 

The  requirements  of  Section  3  apply 
to  HAs  for  modernization  activities, 
notwithstanding  the  amount  of  the 
assistance  provided  to  the  HA  or  the 
amount  of  the  contract  or  subcontract. 

For  CGP,  the  Section  3  rule  requires 
HAs  to  certify  compliance  with  Section 
3  and  demonstrate  this  compliance  by 
committing  “to  the  greatest  extent 
feasible’’  to  meet  the  numerical  goals  set 
in  the  Section  3  interim  rule  (24  CFR 
135.30).  For  CGP,  HUD  r^uested 
through  the  letter  transmitting  the  FY 
1994  presumptive  estimate,  that  each 
HA  to  the  greatest  extent  feasible, 
establish  and  commit  to  numerical 
goals. 

Each  HA  is  required  to  submit,  with 
the  annual  P&E  Report,  an  annual 
Section  3  report  on  Form  HUD-6n002. 

The  HA  must  document  actions  taken  to 
comply  with  the  requirements  of 
Section  3,  the  results  of  actions  taken 
and  impediments. 

As  part  of  the  process  of  development 
of  the  Section  3  interim  rule  and  data 
collection,  the  Department  held 
meetings  with  various  housing 
authorities,  industry  groups  and 
organizations  which  are  currently 
subject  to  compliance  with  Section  3  or 
share  interest  in  the  regulatory 
implementation  of  Section  3. 

Paperwork  Burden 

Comment:  One  commenter 
recommended  that  CGP  funds  be 
allocated  through  the  HA’s  operating 
budget  in  order  to  eliminate  most  CGP 
paperwork. 

Response:  HUD  does  not  have  the 
statutory  authority  to  allocate  CGP 
funds  through  the  Performance  Funding 
System. 

Consistent  Funding  Levels 

Comment:  Three  commenters 
concluded  that  a  constant  or  increasing 
level  of  funding  for  CGP  is  required  if 
HAs  are  to  complete  required 
improvements  on  public  housing 
properties  to  ensure  their  long-term 
viability.  Decreases  in  funding  levels 
results  in  only  emergency  work  being 
completed  and  destroys  HA’s  ability  to 
do  long  range  planning  and  follow 
thorough  on  commitments  made  to  the 
residents.  Significant  decreases  from 
year  to  year  (anything  exceeding  10%) 
was  stated  to  result  in  delays  in  i 

implementing  completed  design  work  I 
(risking  the  need  to  revise  work  based  1 
on  changing  existing  conditions)  and 
decreased  resident  participation  and 
interest. 
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Response:  HUD  understaiuls  the 
competing  demands  for  limited 
resources  and  the  significant  points 
made  by  the  commenters.  HUD  is  bound 
by  the  modernization  appropriations 
and  formula; 

ACC  and  CGP 

Comment:  CLPHA  stated  that  all 
statements  about  flexibility  in  the  CGP 
rule  should  over-ride  less  flexible 
statements  in  the  ACC,,  and  that  the  ACC 
should  be  revised  to  be  consistent  with 
the  CQ*  rule. 

Response:  HUD  has  started  revising 
the  ACC  with  the  goal  of  simplifying  the 
contract  and  placing  most  of  the  existing 
requirements  in  program  regulations. 

Contractor  Delays,  Wage  Rates  and  CSP 

Comment:  One  HA  indicated  that 
greater  consideration  should  be  given  to 
valid  delays,  including  contractor  or 
consultant  performance  problems  which 
impact  obligation  and  expenditure  of 
CGP  funds,  including  those  which  may 
remain  after  planned  work  items  have 
been  completed. 

Response:  HUD  does  consider 
contractor  delays  to  be  an  acceptable 
reason  outside  of  the  HA’s  control  for 
the  HA  to  execute  a  time  extension  in 
its  implementation  schedule. 

Comment-  Wage  rate  determinations 
have  become  increasingly  problematic 
in  their  timing  and  completeness.  They 
are  received  after  contracts  are  executed 
and  sometimes  many  months  of 
construction  has  already  been 
completed.  Often  there  is  no  wage  rate 
determination  given  for  requested 
classifications. 

Response:  The  Department  is  unaware 
of  any  widespread  or  systemic  problems 
involving  the  provision  of  Davis-Bacon 
wage  determinations  for  modernization 
projects.  HUD  is  installing  a  Davis- 
Bacon  wage  determination  database  to 
expedite  the  provision  of 
determinations. 

Comment-  Expedite  wage-rate 
issuances.  HUD  should  expedite  Davis- 
Bacon  issuances  and  eliminate 
variances  between  HUD  and  DOL 
requirements.  The  date  of  the  wage 
decision  should  be  the  date  of  the  start 
of  the  contract.  HAs  shouldn’t  have  to 
delay  opening  of  the  bids  because  of  a 
“pending  wage  decision.” 

Response:  HUD  works  closely  with 
EKDL  to  assure  that  wage  determinations 
are  made  available  for  projects  in  a 
timely  manner.  This  means  that  the 
wage  determinations  must  be  made 
available  for  incorporation  into  bid 
solicitations.  There  are  projects  which 
are  subject  to  HUD-determined  wage 
rates  (“non-routine”  maintenance) 
rather  than  DOL-determined  wage  rates 


which  are  issued  under  the  Davis-Bacon 
and  Related  Acts.  Resultant  variations 
in  wages  which  may  be  issued  are  due 
to  the  fact  that  the  work  is  defined 
differently  and  the  rates  are  determined 
under  separate  legal  authorities.  The 
applicable  Davis-Bacon  wage 
determination  for  a  particular  project  is 
“locked  in”  at  the  award'  of  the  contract. 

Comment-  An^HA  suggests  that  HUD 
encourage  local  e3q)enditures.  Although 
Consoli^ted  Supply  type  programs 
provide  competitive  rates,  they  do 
nothing  for  the  local  economy.  The  HA 
su^ested  that  HUD  emphasize  the  “buy 
locally”  proposition  in  order  to  best 
stimulate  the  HA’S-  local  economy. 

Response:  HAs  are  required  to  follow 
the  Department’s  regulation  at  24  CFR 
85.36  for  the  procurement  of  goods  and 
services.  This  regulation  was  developed 
pursuant  to  Office  of  Management  and 
Budget  (OMB)  Circular  A-102,  Uniform 
Administrative  Requirements  for  Grants 
to  State  and  Local  Governments,  to 
provide  consistent  government-wide 
procurement  standards  in  Federal  grant 
programs. 

One  of  ther  fundamental  principles  of 
the  regulation  is  that  alf  procurements 
are  to  be  conducted  in  a  manner  to 
promote  hill  and  open  competition.  The 
principle  is  intended  to  ensure  equal 
treatment  among  contractors,  while 
providing  the  most  advantageous  prices 
in  the  market  place,,  particularly  when 
the  Federal  government  is  providing  the 
funds.  Consistent  with  the  concept  of 
providing  equal  treatment  among 
contractors  is  a  specific  requirement  in 
the  regulation  prohibiting  the  use  of 
statutorily  or  administratively  imposed 
in-state  or  local  geographical 
preferences  in  the  award  of  contracts. 
Further,  restricting  competition  to  local 
contractors  will  not  yield  HAs  the  best 
prices  in  the  market  place.  This  is 
particularly  important  with  limited 
Federal  resources.  Accordingly,  the 
Department  do.es  not  accept  the 
comment  that  HUD  should  emphasize 
the  “buy  locally”  proposition  in  order  to 
stimulate  the  HA’s  local  economy. 

HUD  Assistance:  Handbook  and  Field 
Offices 

Comment:  Nine  comments  provided 
advice  on  better  ways  to  give  assistance 
to  program  participants.  One  suggestion 
was  to  reinforce  the  concept  of 
enhanced  flexibility  with  rational 
handbook  guidelines  and  grant  Field 
Ofiices  sufficient  authority  to  adapt  the 
regulation  to  local  conditions.  Field 
Office  and  PHA  partnerships  were 
praised  such  as  ffie  relationship, 
between  the  St.  Paul  HA  and  the 
Minneapolis  Field  Office.  Further 
delegation  of  approvals  and  discretion 


to  Field  Offices  was  suggested. 

Additional  Field  Office  staff  training 
was  recommended.  The  Handbook  was 
found  to  be  deficient  on  implementation 
guidance.  IHAs  expressed  a  need  for 
extensive  assistance  on  the  new  rule. 

Four  IHAs  also  strongly  recommended 
that  each  Office  of  Native  American 
Programs  should  have  a  hill  time  QAPf 
CGP  Director/Coordinator  or  fund 
NAIHC  additional  monies  to  allow  them 
to  give  technical  assistance  to  those 
IHAs  needing  additional  support. 

HUD  was  directed  to  give  clear,  strict 
instructions  to  its  Field  Offices  that 
establish  time  deadlines  for  Field  Office 
action  on  HA  requests,  including 
approvals  of  RFPs,  recommendations  for 
awards,  2530  approvals  and  approving 
of  waivers.  If  HUD  does  not  act  within 
14  days,  HAs  suggested  that  the  items 
should  be  approved.  Departmental 
review  and  approval  of  CGP 
submissions  was  also  mentioned  as 
improving  but  HAs  wanted  mandated 
deadlines  for  HUD  approval  and  no 
continuous  review  of  previous 
approvals.  Field  Office  oversight  of 
troubled  HAs  was  criticized  for  lacking 
in  clear  direction. 

CLPHA  and  the  NYCHA 
recommended  that  HUD'S  rules  and 
procedures  for  CGP  should  vary  much 
more  widely  to  acknowledge  the 
differences  between  modernization 
programs  at  HAs  of  different  sizes. 

Response:  HUD  will  take  these 
comments  regarding  better  assistance  to 
program  participants  into  account  when 
it  revises  the  CGP  Handbook.  Recently ,. 
HUD  completed  its  reorganization  of  the 
Field  Offices.  Regional  Offices  were 
eliminated  and  revised  delegations  of 
authority  were  provided  to  ffie  Field 
Offices.  IHAs  are  advised  that  technical 
assistance  is  already  in  place.  HUD  will 
make  its  best  efforts  to  provide  timely 
reviews.  However,  HUD  cannot  always 
respond  to  HA  requests  within  14  days 
in  all  cases. 

Section  504  Requirements 

Comment-  CLPHA  requested  that 
HUD  allow  HAs  much  wider  latitude  in 
meeting  504  requirements,  to  take  into 
account  the  current  configuration  of 
buildings  and  units  and  the  comparative 
suitability  of  individual  buildings  ibr 
504  modifications.  They  also  requested 
that  HUD  speed  up  its  decisions 
concerning  504  requirements  under 
modernization  and  noted  that  Field 
Offices  sometimes  make  unreasonable 
demands  on  the  HAs,  and  there  is  no 
official  HUD  guidance  in  this  area. 

Response:  It  is  unclear  what  the 
commenter  intended.  Section  504  of  the 
Rehabilitation  Act  of  1973  is  a  civil 
rights  statute.  The  current  regulation  at 
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24  CFR  part  8  provides  HAs  with  a 
considerable  amount  of  latitude  to  take 
into  consideration  current  building  and 
site  configuration.  When  an  HA 
undertakes  new  construction  or 
substantial  or  other  alterations  with 
respect  to  a  given  project,  the  HA  has 
the  authority  to  determine  which  are  the 
units,  buildings  and  sites  in  which  the 
required  number  of  accessible  units  will 
be  located.  The  following  are  several 
examples  of  how  the  regulation 
provides  latitude: 

— Section  8.23(b)  of  the  regulation 
requires  that  when  “other  alterations” 
are  undertaken,  accessible  units  be 
provided  to  “the  maximum  extent 
feasible.”  The  regulation  indicates 
that  this  requirement  shall  not  be 
interpreted  as  requiring  that  an  HA 
make  a  dwelling  unit  accessible  if 
doing  so  would  impose  an  undue 
*  financial  and  administrative  burden 
on  the  operation  of  the  development. 
— Section  8.26  requires  that  units  be 
distributed  throughout  developments 
and  sites  and  shall  be  available  in  a 
range  of  sizes  and  amenities.  The 
regulation,  however,  indicates  that 
this  provision  shall  not  be  construed 
to  require  the  provision  of  an  elevator 
solely  for  the  purpose  of  permitting 
the  location  of  accessible  units  above 
or  below  grade  level. 

— Section  8.32  provides  that  compliance 
with  the  Uniform  Federal 
Accessibility  Standards  (UFAS)  shall 
be  deemed  to  comply  with  the  504 
requirements  and  that  departures 
from  UFAS  are  permitted  where 
substantially  equivalent  or  greater 
access  to  and  usability  of  the  building 
is  provided.  Since  the  regulation  does 
not  mandate  the  use  of  UFAS,  the  HA 
is  free  to  use  another  standard  as  long 
as  it  is  at  least  equal  to  or  greater  than 
this  standard.  Further,  this  part  of  the 
regulation  indicates  that  the  HA  is  not 
required  to  make  building  alterations 
that  have  little  likelihood  of  being 
accomplished  without  removing  or 
altering  a  load-bearing  structural 
member. 

While  the  Department  believes  that 
HAs  do  have  wide  latitude  in 
determining  the  location  of  accessible 
units,  it  is  important  to  emphasize  that 
such  latitude  should  not  be  construed  as 
relieving  HAs  from  tlie  specific 
requirements  mandated  by  the  statute  or 
regulation. 

The  Department  also  is  unclear  why 
Field  Offices  should  be  slow  making 
decisions  concerning  504  requirements. 
Further,  the  Department  disagrees  that 
there  is  “no  guidance”  with  respect  to 
504  requirements.  The  requirements  for 
compliance  with  Section  504  are 


outlined  in  24  CFR  part  8  and  UFAS. 
There  may  be  individual  unusual  or 
unique  situations  which  require  a  more 
detailed  solution  in  order  for  particular 
design  to  meet  these  requirements. 

CGP  and  MROP 

Comment:  One  HA  found  it 
impossible  to  accomplish  a 
comprehensive  improvement  program 
for  a  given  development  because  of  the 
incremental  approach  resulting  from 
CGP.  Developments  with  needs  for 
major  redesign  of  obsolete  systems  have 
inadequate  f^ds  to  complete  this  work. 

A  solution  proposed  was  to  eliminate 
the  requirement  that  prohibits  previous 
use  of  CLAP  or  CGP  funds  on  a 
development  seeking  MROP  eligibility. 

Response:  HUD  is  seeking  repeal  of 
MROP.  There  is  a  statutory  prohibition 
against  using  modernization  funds  on  a 
building  being  funded  with  MROP 
funds.  HUD’s  Office  of  General  Counsel 
has  determined  that  this  prohibition 
does  not  last  forever.  Accordingly,  the 
Department  has  determined  that  a 
development  or  a  building  which  has 
been  funded  under  MROP  after  FFY 
1988  is  eligible  for  modernization 
funding  if  it  has  reached  DOFA.  ’Also,  a 
development  or  a  building  which  has 
been  funded  under  MROP  during  FFYs 
1986-1988  is  eligible  for  modernization 
funding  if  all  MROP  funds  have  been 
expended. 

III.  Other  Matters 

Regulatory  Flexibility  Act 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  has  reviewed  this  rule  before 
publication  and  by  approving  it  certifies 
that  this  rule  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  rule 
provides  revisions  to  the  existing  CGP 
under  which  HAs  receive 
modernization  assistance  from  HUD  on 
the  basis  of  a  formula.  HUD  does  not 
anticipate  a  significant  economic  impact 
on  small  entities  since  HAs  will 
continue  to  carry  out  their 
modernization  activities  by  entering  . 
into  contracts  for  the  work  as  they  now 
do. 

Finding  of  No  Significant  Impact 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  at  24  CFR  part  50  that 
implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969,  42  U.S.C.  4332.  The  Finding  of  No 
Significant  Impact  is  available  for  public 
inspection  and  copying  during  regular 
business  hours  (7:30  a.m.  to  5  p.m. 


weekdays)  in  the  Office  of  the  Rules 
Docket  Clerk,  Room  10272,  451  Seventh 
Street,  SW.,  Washington,  E)C  20410. 

Executive  Order  12612,  Federalism 
The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  the  policies  contained 
in  this  rule  will  not  have  substantial 
direct  effects  on  states  or  their  political 
subdivisions,  or  the  relationship 
between  the  federal  government  and  the 
states,  or  on  the  distribution  of  power 
and  responsibilities  among  the  various 
levels  of  government.  As  a  result,  the 
rule  is  not  subject  to  review  under  the 
order.  The  revised  CGP  is  consistent 
with  federalism  principles  since  it 
reduces  unnecessary  burdens  on  HAs. 
While  the  program  is  revised,  the 
primary  change  is  only  in  the  way  that 
HUD  processes  and  reviews  HA 
modernization  activities,  and  not  the 
modernization  activities.  Since 
participation  by  HAs  is  discretionary, 
this  rule  lacks  the  direct  and  substantial 
effects  on  HAs  required  for  a  policy 
with  federalism  implications  under  the 
Order. 

Executive  Order  12606,  the  Family 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606,  The  Family,  has 
determined  that  this  rule  does  not  have 
potential  for  significant  impact  on 
family  formation,  maintenance,  and 
general  well-being,  and,  thus,  is  not 
subject  to  review  under  the  order.  No 
significant  change  in  existing  HUD 
policies  or  programs  will  result  from 
promulgation  of  this  rule,  as  those 
policies  and  programs  relate  to  family 
concerns.  The  rule  does  not  have  the 
potential  for  significant  impact  on 
femily  formation,  maintenance,  or 
general  well-being,  since  its  effect  is 
limited  to  revising  program  procedures 
for  HAs  applying  for  discretionary 
grants. 

Regulatory  Agenda 

This  rule  was  listed  as  item  1680  in 
the  Department’s  Semiannual 
Regulatory  Agenda  published  on  April 
25,  1994,  at  59  FR  20424/20468,  in 
accordance  with  Executive  Order  12866 
and  the  Regulatory  Flexibility  Act. 

Anti-Lobbying 

On  February  26, 1990,  the  Department 
published  an  interim  rule  (24  CFR  part 
87)  advising  recipients  and 
subrecipients  of  Federal  contracts, 
grants,  cooperative  agreements  and 
loans  of  a  prohibition  mandated  by 
Congress.  Section  319  of  the  Department 
of  the  Interior  Appropriations  Act  (Pub. 
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L.  101r-12t,  approved  October  23, 1989) 
generally  prohibits  recipients  of  Federal 
contracts,  grants,  and.  loans  from  using 
appropriated  frinds  for  lobbying  the 
Executive  or  Legislative  branches  of  the 
Federal  Government  in.  connection  with 
a  specific  confract,  grant,  or  loan.  The 
interim  rule  generally  prohibits  the 
awarding  of  contracts,  grants, 
cooperative  agreements,  or  loans  unless 
the  recipient  has  made  an  acceptdile 
certification  regarding  lobbying.  In 
addition,  the  recipient  must  also  file  a 
disclosure  if  it  has  made  or  has  agreed 
to  make  any  payment  with 
nonappropriated  funds  that  would  be 
prohibited,  if  paid  with  appropriated 
funds.  IHAs  established  by  an  Indian: 
Tribe  as  a  result  of  the  exercise  of  the 
tribe’s  sovereign  power  are  excluded 
from  coverage  of  the  Byrd  Amendment, 
but  IHAs  established  under  State  law 
are  not  excluded  from  the  statute’s 
coverage. 

The  certification  and  disclosure 
requirements  apply  to  all  grants  in 
excess  of  $100,000.  All  potential 
grantees  are  required  to  submit  the 
certification,  and  to  make  the  required 
disclosure  if  the  grant  amount  exceeds 
$100,000.  Potential  grantees  should 
refer  to  24  CFR  part  87  for  the  language 
for  the  certification  and  disclosure.  The 
law  provides  substantial  monetary 
penalties  for  failure  to  file  the  required 
certification  or  disclosure. 

The  Catalog  of  Domestic  Assistance 
numbers  for  the  programs  affected  by 
this  proposed  rule  are  14,146, 14.147, 
14.850,  14.851, 14.852,  and  15,141. 

List  of  Subjects 

24  CFR  Part  905 

Aged,  Energy  conservation,  Grant 
programs — housing  and  community 
development,  Grant  programs — ^Indians, 
Indians,  Individuals  with  disabilities, 
Lead  poisoning,  Loan  programs — 
housing  and  community  development. 
Loan  programs — ^Indians,  Low  and 
moderate  income  housing,  Public 
housing.  Reporting  and  recordkeeping 
requirements. 

24  CFR  Part  968 

Grant  programs— housing  and 
community  development,  Indians,  Loan 
programs^^ousing  and  community 
development.  Public  housing',  Reporting 
and  recordkeeping  requirements. 

Accordingly,  the  Department  amends 
24  CFR  parts  905  and  968  as  set  forth 
below: 

PARF  905— INDIAN  HOUSING 
PROGRAMS 

1.  The  authority  citation  for  24  GFR 
part.  905  continues  to  read  as  follows; 


AuthoirHy:  25  U.S.C..450e(b);  42  U.SiC 
1437a,  1437aa.  l437bb.  14370:.  1437«ei  and! 
3535(d). 

2.  Section  905.102  is  amended  by 
removing  the  definition  of  Major 
changes,  revising  the  definition  of 
Annual  Statement,, and  adding  in 
alphabetical  order  definitions  otAnnual' 
Submission,  Fungibility.  and  Work 
Statements,  to  read  as  follows: 

§905.102  Definitions. 
***** 

Annual  Statement.  A  work  statement 
covering  the  first  year  of  the  Five-Year 
Action  Plan  and  setting  forth  the  major 
work  categories  and  costs  by 
development  or  IHA-wide  for  the 
current  FFY  grant,  as  well,  as  a  summary 
of  costs  by  development  account  and 
implementation  schedules  for  obligation 
and  expenditure  of  the  funds. 
***** 

Annual  Submission.  A  collective  term 
for  all  documents  which  the  IHA  must 
submit  to  HUD  for  review  and  approval 
before  accessing  the  current  FFY  grant 
funds.  Such  documents  include  the 
Annual  Statement,  Work  Statements  for 
years  two  through,  five  of  the  Five-Year 
Action  Plan,  local  government 
statement,  IHA  Board  Resolution, 
materials  demonstrating, the  partnership 
process  and  any  other  documents  as 
prescribed  by  HUD. 
***** 

Fungibility.  Fungibility  is  a  concept 
which  permits  an  IHA  to  substitute  any 
work  item  from  the  latest  approved 
Five-Year  Action.  Plan  to  any  previously 
approved  CLAP  budget  or  CGP  Annual 
Statement  and  to  move  work  items 
among  approval  budgets  without  prior 
HUD  approval, 

*  *>  *  *-  *' 

Work  Statements.  Work  Statements 
cover  the  second  through  the  fifth  years 
of  the  Five-Year  A<nion  Plan  and  set 
forth  the  major  work  categories  and 
costs  by  development  or  IHA-wide 
which  the  IHA  intends  tO' undertake  in 
each  year  of  years  two  through  five.  In 
preparing  these  Worit  Statements,  the 
IHA  shall  assume  that  the  current  FFY 
formula  amouifr  will  he  available  in 
each  year  of  years  two  through  five. 
***** 

3.  In  §  905.601,  paragraphi(h)  is 
revised,  paragraph  (hj  is  amended. by 
removing  die  reference  to 
“§  905.669(b)(2)f’  and  adding  in  its  place 
“§  905.669(bj”).by  adding  three 
sentences  to  the  end:  of  paragraph  (  j); 
and  by  revising  paragraphs  (k)(2)(i)  and 
(k)(3){iii),  to  read  as  follows: 


§  905.6(11  Allocation  of  funds  under 
section  t4. 

***** 

(b)  Set-aside  for  emergencies  and 
disasters.  For  each  FFY,  HUD' shall 
reserve  from  amounts  approved  in  the 
appropriation  act  for  grants  under  this 
part  and  part  968  of  this  title,  $75 
million  (which  shall’ include  unused 
reserve  amounts  carried*  over  from 
previous  FFYs),  which  shall  be  made 
available  to  IHAs  and  PHAs  for 
modernization  needs  resulting  from 
natural  and  other  disasters,  and  from 
emergencies.  HUD  shall  replenish  this 
reserve  at  the  beginning  of  each  FFY  so 
that  it  always  begins  with  a  $75  million 
balance.  Any  unused:  funds  from 
previous  years  will' remain  in  the 
reserve  until  allocated.  The 
requirements  governing  the  reserve  for 
disasters  and  emergencies  and  the 
procedures  by  which  an  IHA  may  » 
request  such  funds,  are  set  forth  in 
§905.667. 

*  *  *  *  *^ 

(j)  Calculation  of  number  of  units. 

*  *  *  New  development  units  that  are 
added  to  an  IHA’s  or  PHA’s  inventory 
will  be  added  to  the  overall  unit  count 
so  long  as  they  are  under  ACC 
amendment  and  have  reached  DOFA  by 
the  first  day  in  the  FFY  in  which  the 
formula  is  being  run.  Any  increase  in 
units  (reaching  DOFA  and  under  ACC 
amendment)  as  of  the  beginning  of  the 
FFY  shall  result  in  an  adjustment 
upwards  in  the  number  of  units  under 
the  formula.  New  units  reaching  DOFA 
after  this  date  will  be  counted  for 
formula  purposes  as  of  the  following 
FFY. 

(k)  *  *  * 

(•2)*  •  * 

(i)  Increases  in  the  number  of  units 
resulting  from  the  conversion  of  existing 
units  will  be  added  to  the  overall  unit 
count  so  long  as  they  are  under  ACC 
amendment  by  the  first  day  in  the  FFY 
in  which  the  formula  is  being  nm; 
*«>*** 

(3)  *  *  • 

(iii)  Exception..  A  unit  which  is 
conveyed  under  the  Mutual  Help  or 
Turnkey  III  programs  wnll  result  in  an 
automatic  (rather  than  a  phased-in) 
reduction  in  the  unit  count.  Paid-off 
Mlitual  Help  or  Turnkey  III  units 
continue  to  he  counted,  until  they  are 
conveyed. 

4.  Section  905.602  is  revised  to  read' 
as  follows: 

§905.602  Special  requirements  for 
Turnkey  HI  and  Mutual  Help  devalopments. 

{a)  Modernization  costs. 

Modernization  work  on  a  Mutual’Help 
or  Turnkey  HI  unif  shall'  not  incTease  the 
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purchase  price,  or  amortization!  period:  of 
the  home. 

(b)  Paid-off  units —  [t)iTurnkey  lilt 
units.  Eligible  modernization  work  on 
any  Turnkey  in  units  that  have  been 
paid-offi  but  not  conveyed,  by  the  time 
the  CIAP  application  or  CGP  Annual 
Statement  is  submitted^  is  limited  to 
work  which  is  necessary  to  meet 
statutory  requirements  (e.g., 
accessibility  for  disabled  persons,  lead- 
based  paint:  testing,  interim 
containment,  professional  risk 
assessment  and  abatement).  Such  work 
must  be  completed  prior  to  conveyance.. 
Turnkey  m  units  that  have  not  been 
paid-off  at  the  time  the  CIAP  application 
or  CGP  Annual  Statement  is  submitted 
and  for  which  work  is  included  in  the 
CIAP  application  or  CGP  Annual* 
Statement,  are  eligible  for  any  physical 
improvements  provided  under 
§  905.666(d)  even  where  the  units  are 
subsequently  paid-off  before  the  work  is 
completed,  so  long  as  the  work  is 
completed  prior  to  conveyance. 

(2)  Mutual  Help  units.  An  IHA  may 
use  CIAP'or  CQ*  funds  under  this 
subpart  for  the  purposes  of  modernizing 
a  Mutual  Help  unit  which  is  paid-off, 
but  not  conveyed,  and  may  do  so  only 
with  a  unit  which  the  IHA  has 
identihed  in  its  CIAP  application  or 
Comprehensive  Plan  (including  Five- 
Year  Action  Plan  and  Annual 
Statement).  In  accordance  with  the 
provisions  of  §  905.440  (e)(8),  an  IHA 
may  perform  non-emergency  work  on  a 
paid-off  Mutual  Help  unit  only  after  all 
delinquencies  are  repaid. 

(c)  Other.  The  homebuyer  family  must 
be  in  compliance  with  its  flnancial 
obligations  under  its  homebuyer 
agreement  in  order  to  be  eligible  for 
non-emergency  physical  improvements, 
with  the  exception  of  work  necessary  to 
meet  statutory  and  regulatory 
requirements,  (e.g.,  accessibility  for 
disabled  persons,  lead-based  paint 
testing,  interim  containment, 
professional  risk  assessment,  and 
abatement)  and  the  correction  of 
development  deficiencies. 
Notwithstanding  the  above  requirement, 
an  IHA  may,  with  prior  HUD  approval, 
complete  non-emergency  physical 
improvements  on  any  homeownership 
unit  where  the  IHA  demonstrates  that, 
due  to  economies  of  scale  or  geographic 
constraints,  substantial;  cost  savings  may 
be  realized  by  completing  all  necessary 
work  in  a  development  at  one  time. 

5.  Section  905.666  is  amended^by 
revising  paragraphs  (a)(1)  through  (a)(3), 
(b),  (c),  (d)(1),  (d)(3)(i)i  (f)(l)(iii)i  and  (m). 
to  read  as  follows: 

§  905.666  Eligible  costs; 

(a)*  *  * 


(1)  Undertaking  actLvities  described  in 
its  approved  Five-Year  Action  Plan, 
under  §  905.672(d)(5); 

(2)  Carrying  out  emergency  work, 
whether  or  not  the  need' is  indicated  in 
the  IHA’s  approved.  Comprehensive 
Plan  (including  Fivtf-Year  Action  Plan), 
or  Annual  Statement; 

(3)  Funding  a  replacement  reserve  to 
carry  out  eligible  activities  in  future 
years,  subject;  to  die  restrictions  set  forth 
in' paragraph  (f)  of  this  section; 

*  *  *  *•  A 

(b)  Demonstration,  of  viability:  Except 
in  the  case  of  emergency  work,  an  IHA 
shall  only  expend  hinds  on  a 
development  for  which  the  IHA  has 
demonstrated  that  completion  of  the 
improvements  and  replacements 
identified  in  the  comprehensive  plan 
will  reasonably  ensure  the  long-term 
physical  and  social  viability  of  the 
development' at  a  reasonable  cost  or  for 
essential  non-routine  maintenance 
needed' to  keep  the  property  habitable 
until  residents  are  relocated. 

(c)  Physical  improvement  costs. 
Eligible  costs  include  alterations, 
betterments,  additions,  replacements, 
and  non-routine  maintenance  that  are 
necessary  to  meet  the  modernization 
and  energy  conservation  standards 
prescribed  in  §  905.603.  These 
mandatory  standards  may  be  exceeded 
only  when  the  IHA  determines  that  it  is 
necessary  or  highly  desirable  for  the 
long-term  physical  and  social  viability 
of  the  individual  development.  If 
demolition  or  disposition  is  proposed, 
the  IHA  shall  comply  with  24  CF'R  part 
905,  subpart  M.  Additional  dwelling 
space  may  be  added  to  existing  units. 

(d)  Costs  for  Turnkey  III 
developments — (1)  General.  Eligible 
physical  improvement  costs  for  existing 
Turnkey  III  developments  are  limited  to 
work  items  which  are  not  the 
responsibility  of  the  homebuyer  families 
and  which  are  related  to  health  and 
safety,  correction  of  development 
deficiencies,  physical  accessibility, 
energy  audits  and  cost-effective  energy 
conservation  measures,  and  lead-based 
paint  testing  and  abatement.  In  addition, 
management  improvements  are  eligible 
modernization  costs  for  existing 
Turnkey  III  developments. 

(2)  *  *  * 

(3)*  *  * 

(i)  Notwithstanding  the  requirements 
of  paragraph  (d)(l)'of  this  section,  an 
IHA  may  substantially  rehabilitate  a 
Turnkey  III  unit  whenever  the  unit 
becomes  vacant  or  is  occupied  by  a  non- 
homebuyer  family.  An' IHA  that  intends 
to  use  funds  under  this  paragraph  must 
identify/ in  its  needs  assessment  the 
estimated  number  of  units  that*  the  IHA 


is  proposing  for  substantia) 
rehabilitation  and'  subsequent  sale.  In 
addition,  an  IHA  must  demonstrate  in 
its  needs  assessment  that  the  IHA  has 
homebuyers  who  are  both  eligible  for 
homeownership.  in  accordance  with  the 
requirements  of  24  CFR  part  905 
(Subpart  G),  and' who  have 
demonstrated  their  intent  to  be  placed 
into  each  of  the  Turnkey  III  units 
proposed  to  be  substantially 
rehabilitated; 

(f)*  *  * 

(1)  *  *  * 

(iii)  A  management  improvement 
requires  more  funds  than  the  IHA  may 
use  under  its  20%  limit  for  management' 
improvements  (except  as  provided  in 
paragraph  (m)(l)),  and  the  IHA  needs  to 
save  a  portion  of  its  annual  grant  in 
order  to  combine  it  with  a  portion  of 
subsequent  yeaifs)  grants,  to  fund  the 
work  item; 

**«-*#- 

(m)  Cost  limitation.  (1) 
Notwithstanding  the  full  fimgibility  of 
work  items  in  §  905.675(c),  an  IHA  shall 
not  use  more  than  a  total  of  20  percent 
of  its  annual  grant  for  management 
improvement  costs  in  account  1408, 
unless  specifically  approved  by  HUD. 

(2)  Notwithstanding  the  full 
fungibility  of  work  items  in  §  905.675(c), 
an  IHA  shall  not  use  more  than  a  total 
of  10  percent  of  its  annual  grant  on 
administrative  costs  in  account  1410, 
excluding  any  costs  related  to  lead- 
based  paint  or  asbestos  testing  (whether 
conducted  by  force  account  employees 
or  by  a  contractor),  in-house 
architectural/engineering  (A/E)  work,  or 
other  special  administrative  costs 
required  by  State,  tribal  or  local  law, 
unless  specifically  approved  by  HUD; 
***** 

6.  Paragraphs  (a)(1)  and  (a)(3)  of 
905.667  are  revised  to  read  as  follows. 

§  905.667  Reserve  for  emergencies  and 
disasters. 

(a)  Emergencies — (1)  Eligibility  for 
assistance.  An  IHA  (including  an  IHA 
that  is  determined  to  be  high  risk  under 
§  905.135)  may  obtain  funds  at  any  time, 
for  any  eligible  emergency  work  item  as 
defined  in  §905.102  (forlHAs 
participating  in  CGP)  or  for  any  eligible 
emergency  work  item  (describe  as 
emergency  modernization  in  §  905.102) 
(for  IHAs  participating  in  CIAP),  from 
the  reserve  established  under 
§  905.601(b).  However,  emergency 
reserve  funds  may  not  be  provided  to  an 
IHA  participating  in  CGP  that  has  the 
necessary  funds  available  ftum  any 
other  source,  including- its  annual 
formula  allocation  under  §  905.601(eV 
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and  (f).  other  unobligated  modernization 
funds,  and  its  replacement  reserves 
under  §  905.666.  An  IHA  is  not  required 
to  have  an  approved  comprehensive 
plan  under  §  905.672  before  it  can 
request  emergency  assistance  from  this 
reserve.  Emergency  reserve  funds  may 
not  be  provid^  to  an  IHA  participating 
in  CLAP  unless  it  does  not  have  the 
necessary  funds  available  from  any 
other  source,  including  unobligated 
CLAP,  and  no  CLAP  mc^emization 
funding  is  available  from  HUD  for  the 
remainder  of  the  fiscal  year. 
***** 

(3)  Repayment.  A  CGP ILLA  that 
receives  assistance  for  its  emergency 
needs  from  the  reserve  under 
§  905.601(b)  must  repay  such  assistance 
from  its  future  allocations  of  assistance, 
where  available.  For  IHAs  participating 
in  the  CGP,  HUD  shall  deduct  up  to  50 
percent  of  an  IHA’s  succeeding  year’s 
formula  allocation  under  §  905.601  (e) 
and  (f)  to  repay  emergency  funds 
previously  provided  by  HUD  to  the  IHA. 
The  remaining  balance,  if  any,  shall  be 
deducted  from  an  IHA’s  succeeding 
years’  formula  allocations. 
***** 

7.  Section  905.669  is  amended  by 
adding  three  sentences  to  the  end  of 
paragraph  (a)(1):  by  revising  paragraphs 

(b)  and  (c);  by  adding  a  new  paragraph 
(d):  and  by  adding  the  0MB  control 
number  to  the  end  of  the  section,  to  read 
as  follows: 

§  905.669  Allocation  of  assistance. 

(a)  *  *  * 

(1)  *  *  *  On  an  annual  basis,  HUD 
will  transmit  to  the  IHA  the  formula 
characteristics  report  which  reflects  the 
data  that  will  be  used  to  determine  the 
IHA’s  formula  share.  The  IHA  will  have 
at  least  30  calendar  days  to  review  and 
advise  HUD  of  errors  in  this  HUD 
report.  Necessary  adjustments  will  be 
made  to  the  IHA’s  data  before  the 
formula  is  run  for  the  current  FFY. 
***** 

(b)  HUD  notification  of  formula 
amount;  appeal  rights.  (1)  Formula 
amounts  notification.  After  HUD 
determines  an  IHA’s  formula  allocation 
under  §  905.601  (e)  and  (f)  based  upon 
the  IHA,  development,  and  community 
characteristics,  it  shall  notify  the  IHA  of 
its  formula  amount  and  provide 
instructions  on  the  Annual  Submission 
in  accordance  with  §§  905.672(a)  and 
905.678: 

(2)  Appeal  based  upon  unique 
circumstances.  An  ILIA  may  appeal  in 
writing  HUD’s  determination  of  its 
formula  amount  within  60  calendar 
days  of  the  date  of  HUD’s  determination 
on  the  basis  of  “unique  circumstances.’’ 


The  IHA  must  indicate  what  is  unique, 
and  specify  the  manner  in  which  it  is 
different  from  all  other  IHAs 
participating  in  the  CGP,  and  provide 
any  necessary  supporting 
documentation.  HUD  shall  render  a 
written  decision  on  an  IHA’s  appeal 
under  this  paragraph  within  60  calendar 
days  of  the  date  of  its  receipt  of  the 
IHA’s  request  for  an  appeal.  HUD  shall 
publish  in  the  Federal  Register  a 
description  of  the  facts  supporting  any 
successful  appeals  based  upon  “unique 
circumstances.”  Any  adjustments 
resulting  from  successful  appeals  in  a 
particular  FFY  under  this  paragraph 
shall  be  made  from  the  subsequent 
years’  allocation  of  funds  under  this 
part: 

(3)  Appeal  based  upon  error.  An  IHA 
may  appeal  in  writing  HUD’s 
determination  of  its  formula  amount 
within  60  calendar  days  of  the  date  of 
HUD’s  determination  on  the  basis  of  an 
error.  The  IHA  may  appeal  on  the  basis 
of  error  the  correctness  of  data  in  the 
formula  characteristics  report.  The  IHA 
must  describe  the  nature  of  the  error, 
and  provide  any  necessary  supporting 
documentation.  HUD  shall  respond  to 
the  IHA’s  request  within  60  calendar 
days  of  the  date  of  its  receipt  of  the 
IHA’s  request  for  an  appeal.  Any 
adjustment  resulting  from  successful 
appeals  in  a  particular  FFY  under  this 
paragraph  shall  be  made  from 
subsequent  years’  allocation  of  funds 
under  this  part: 

(c)  IHAs  determined  to  be  high  risk.  If 
an  IHA  is  determined  to  have  serious 
deficiencies  in  accordance  with 

§  905.135,  or  if  the  IHA  fails  to  meet,  or 
to  make  reasonable  progress  toward 
meeting,  the  goals  previously 
established  in  its  management 
improvement  plan  under  §  905.135, 

HUD  may  designate  the  IHA  high  risk. 

If  the  IHA  is  designated  high  risk  with 
respect  to  modernization,  HUD  may 
withhold  some  or  all  of  the  IHA’s 
annual  grant:  HUD  may  declare  a  breach 
of  the  grant  agreement  with  respect  to 
all  or  some  of  the  IHA’s  functions  so 
that  the  IHA  or  a  particular  function  of 
the  IHA  may  be  administered  by  another 
entity:  or  HUD  may  take  other  sanctions 
authorized  by  law  or  regulation. 

(d)  Obligation  of  formula  funding.  All 
formula  funding  should  be  obligated 
within  two  years  of  approval.  However, 
due  to  the  size  of  the  grant,  complexity 
of  the  work,  and  other  factors,  the  IHA 
may  propose,  and  HUD  may  approve,  a 
longer  time  period. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2577-0157) 

8.  Section  905.672  is  amended  by 
revising  paragraphs  (a),  (b)(2)(i),  (b)(3) 


through  (b)(5),  (c)(2),  (d)(1),  (d)(2)(i)(E), 
(d)(4),  (d)(5)(i),  (d)(5)(iii),  (d)(6)(i), 
(d)(6)(ii),  (d)(7)(v),  (d)(7)(viii),  and 
(d)(7)(xv):  by  adding  a  new  paragraph 

(d) (7)(xviii):  by  revising  paragraphs 

(e) (2),  (3)  and  (4),  to  read  as  follows: 

§  905.672  Comprehensive  Plan  (including 
Five-Year  Action  Plan). 

(a)  Submission.  As  soon  as  possible 
after  modernization  funds  first  become 
available  for  allocation  under  this 
subpart,  HUD  shall  notify  IHAs  in 
writing  of  their  formula  amount.  For 
planning  purposes,  IHAs  may  use  the 
amount  they  received  under  CGP  in  the 
prior  year  in  developing  their 
Comprehensive  Plan  or  they  may  wait 
for  the  annual  HUD  notification  of 
formula  amount  under  §  905.669(b)(1). 

(b)  *  *  * 

(2)*  *  * 

(i)  To  assure  that  residents  are  fully 
briefed  and  involved  in  developing  the 
content  of,  and  monitoring  the 
implementation  of,  the  Comprehensive 
Plan  including,  but  not  limited  to,  the 
physical  and  management  needs 
assessments,  viability  analysis,  Five- 
Year  Action  Plan,  and  Annual 
Statement.  If  necessary,  the  IHA  shall 
develop  and  implement  capacity 
building  strategies  to  ensure  meaningful 
resident  participation  in  CGP.  Such 
technical  assistance  efforts  for  residents 
are  eligible  management  improvement 
costs  under  CGP: 

***** 

(3)  Public  notice.  Within  a  reasonable 
amount  of  time  before  the  advance 
meeting  for  residents  and  duly  elected 
resident  organizations  under  paragraph 
(b)(4)  of  this  section,  and  the  public 
hearing  under  paragraph  (b)(5)  of  this 
section,  the  IHA  shall  provide  public 
notice  of  the  advance  meeting  and  the 
public  hearing  in  a  manner  determined 
by  the  IHA  and  which  ensures  notice  to 
all  duly  elected  resident  organizations: 

(4)  Advance  meeting  for  residents  and 
duly  elected  resident  organizations.  The 
IHA  shall  hold,  within  a  reasonable 
amount  of  time  before  the  public 
hearing  under  paragraph  (b)(5)  of  this 
section,  a  meeting  for  residents  and  duly 
elected  resident  organizations  at  which 
the  IHA  shall  explain  the  components  of 
the  Comprehensive  Plan.  The  meeting 
shall  be  open  to  all  residents  and  duly 
elected  resident  organizations: 

(5)  Public  Hearing.  The  IHA  shall 
hold  at  least  one  public  hearing,  and 
any  appropriate  number  of  additional 
hearings,  to  present  information  on  the 
Comprehensive  Plan/Annual 
Submission  and  the  status  of  prior 
approved  programs.  The  public  hearing 
shall  provide  ample  opportunity  for 
residents,  duly  elected  resident 
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organizations,  local  government 
officials,  and' other  interested"  parties,  to 
express  dieir  priorities  and  concerns. 

The  IHA  shall  give  full  consicteration  to 
the  comments  and  concerns  of 
residents,  local  government  officials, 
and  other  interested  parties. 

(c)  *  •  * 

(2)  A  copy  of  the  summary  of  total 
preliminary  estimated  costs  to  address 
physical  needs  by  each  development 
and  management/operations  needs  IHA- 
wide  and  a  specific  description  of  the 
IHA’s  process  for  maximizing  the  level 
of  participation  by  residents  and  a. 
summary  of  the  general  issues  raised  on 
the  plan  by  residents  and  others  during 
the  public  comment  prxx^ess  and  the 
IHA’s  response  to  the  general  issues. 

IHA  records,  such  as  minutes  of 
planning  meetings  or  resident  surveys 
shall  be  maintained  in  the  IHA’s  Hies 
and  made  available  to  residents, 
resident  organizations,  and  other 
interested  parties  upon  request:  and 
****■*• 

(d)  *  *  * 

(1)  Summaries.  An  IHA  shall  include 
as  part  of  its  Comprehensive  Plan  the 
following  summaries: 

(1)  A  summary  of  total  preliminary 
estimated  costs  to  address  physical 
needs  by  each  development  and 
management  needs  IHA-wide;  and 

(ii)  A  specific  description  of  the  IHA’s 
process  for  maximizing  the  level  of 
participation  by  residents  dining  the 
development,  implementation  and. 
monitoring  of  the  Comprehensive  Plan, 
a  summary  of  the  general  issues  raised 
on  the  plan  by  residents  and  others, 
during  the  public  comment  process  and 
the  IHA’s  response  to  the  general  issue. 
IHA  records,  such  as  minutes  of 
planning  meetings  or  resident  surveys, 
shall  be  maintained  in  the  IHA’s  files 
and  made  available  to  residents,  duly 
elected  resident  organizations,  and  other 
interested  parties,  upon  request. 
***** 

(2)  *  •  * 

(i)  *  •  * 

(E)  In  addition,  the  IHA  shall  provide 
with  respect  to  vacant  or  non- 
homebuyer-occupied  Turnkey  III  units, 
the  estimated  number  of  units  that  the 
IHA  is  proposing  for  substantial 
rehabilitation  and  subsequent  sale,,  in 
accordance  with  §  90.5.666(d)(3). 
****** 

(4)  Demonstration  of  long-term 
physical  and  social  viability,  (i)  General. 
The  plan  shall  include,  on  a 
development-by-development  basis,  an 
analysis  of  whether  completion  of  the 
improvements  and  replacements 
identified  under  paragraphs  (d)(2)  and' 
(d)(3)  of  this  section  will  reasonably 


ensure  the  long-term- physical  and  social 
viability,,  including  achieving  structural/ 
system  soundness  and  full  occupancy  of 
tire  development  at  a  reasonable  cost. 

For  cost  reasonableness,  the  IHA  may 
choose  to  use  the  90%  ofTotal 
Development  Cost  (TDC)  approach  (the 
preliminary  estimate  of  hard  costs  for 
work  proposed  at  the  development  is 
90%  or  less  of  TDC)  or  a  cost 
reasonableness  approach  related  to  the 
cost  of  individual  work,  items  as 
indicated  by  National  cost  indices, 
adjusted  by  local  conditions  and  the 
IHA’s  own  recent  procurement 
experience.  The  IHA  shall  keep 
documentation  in.  its  files  to  support  its 
reasonable  cost  determinations  of  each 
major  work  item  (e.g.,  kitchen  cabinets, 
exterior  doors).  HUD  will  review,  cost 
reasonableness  as  part  of  its  review  of 
the  Annual  Submission  and  the 
Performance  and  Evaluation  Report. 
Where  necessary,  HDD  will  review  the 
IHA’s  documentation  in  support,  of  its 
cost  reasonableness; 

(ii)  Determination  of  non-viability. 
Where  an  IHA’s  analysis  of  a 
development,  under  paragraph  (d)  of 
this  section,. establishes  that  completion 
of  the  identified  improvements  and 
replacements  will  not  result  in  the  long¬ 
term  physical  and  social  viability  of  the 
development  at  a  reasonable  cost,  the 
IHA  shall  not  expend  CGP  funds  for  the 
development,  except  for  emergencies 
and  essential  non-routine  maintenance 
necessary  to  maintain  habitability  until 
residents  can  be  relocated.  The  IHA 
shall  specify  in  its  Comprehensive  Plan 
the  actions  it  proposes  to  take  with 
respect  to  the  non-viable  development 
(e.g.,  demolition  or  disposition  under  24 
CFR  part  905,  subpart  M). 

(5)  Five-Year  Action  Plan — (i) 

General.  The  Comprehensive  Plan  shall 
include  a  rolling  Five-Year  Action  Plan 
to  carry  out  die  improvements  and 
replacements  (or  a  portion  thereof) 
identified  under  paragraphs  (d)(2)  and 
(d)(3)  of  this  section.  In  developing  its 
Five-Year  Action  Plan,  the  IHA  shall 
assume  that  the  current  year  fonding  or 
formula  amount  will  be  available  for 
each  year  of  its  Five-Year  Action  Plan, 
whichever  the  IHA  is  using  for  planning 
purposes,  plus  the  IHA’s  estimate  of  the 
funds  that  will  be  available  from  other 
sources,  such  as  State,  local  and  tribal 
governments.  All  activities  specified  in 
an  IHA’s  Five-Year  Action  Plan  are 
contingent  upon  the  availability  of 
funds; 

***** 

(iii)  Procedure  for  maintaining  current 
Five-Year  Action  Flam  The  IHA  shall 
maintain  a  current  Five-Year  Action 
Plan  by  annually  amending  its  Five- 


Year  Action  Plan,  in  conjunction  with, 
the  Annual  Submission;, 

(6)*  *  * 

(i)  The  IHA  developed  the 
Comprehensive  Plan/Five-Year.  Action 
Plan  or  amendments  thereto  in 
consultation  with  officials  of  the 
appropriate  governing  body  and  with 
development  residents  covered  by  the 
Comprehensive  Plan/Five-Year  Action< 
Plan,  in  accordance  with  the 
reguirements  of  §905.672(b)  and  (c); 

(li)  The  Comprehensive  Plan/Five- 
Year  Action  Plan  or  amendments  ' 
thereto  are  consistent  with  the 
appropriate  governing  body’s 
assessment  of  its  low-income  housing 
needs  and  that  the  appropriate 
governing  body  will  cooperate  in 
providing  resident  programs  and 
services:  and 
***** 

(7)*  *  * 

(v)  The  proposed  activities  in  the 
Five-Year  Action  Plan/ Annual 
Statement  are  consistent  with  the 
proposed  or  approved  Comprehensive 
Plan  of  the  IHA; 

***** 

(viii)  The  IHA  has  provided  to  HUDj 
any  documentation  that  the  Department 
has  requested  to  carry  out  its  review 
under  the  National  Environmental 
Policy  Act  (NEPA)  and  other  related 
authorities  in  accordance  with  24.  CFR 
905.120(a)  and  (b),  and  will  not  obligate, 
in  any  manner,  the  expenditure  of  CGP 
funds,  or  otherwise  undertake  the 
activities  identified  in  its 
Comprehensive  Plan/Annual  Statement, 
until  the  IHA  receives  written 
notification  from  HUD  indicating  that 
the  Department  has  complied  with  its 
responsibilities  under  NEPA  and  other 
related  authorities; 
***** 

(xv)  The  IHA  has  complied  with  the 
requirements  governing  tribal 
government  .and  resident  participation 
in  accordance  with  24  CFR  905, 672(b); 
905.678(d),  and  905.684,  and  has  given 
full  consideration  to  the  priorities  and 
concerns  of  tribal  government  and 
residents,  including  comments  which 
were  ultimately  not  adopted,  in 
preparing  the  Comprehensive  Plan/Five- 
Year  Action  Plan  and  any  amendments 
thereto; 

***** 

(xviii),The  IHA  will  comply  with 
section  3  of  the  Housing  and  Urban 
Development  Act  of  1968,  as  amended, 
and  make  best  efforts,  consistent  with 
existing  Federal,  State,  and  local  laws 
and  regulations,  to  give  low-  and  very 
low-income  persons,  training  and, 
employment  opportunities  generated  by 
CGP  assistance,  and  to  make  best  efforts. 
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consistent  with  existing  Federal,  State, 
and  local  laws  and  regulations,  to  award 
contracts  for  work  to  be  performed  in 
connection  with  CGP  assistance  to 
business  concerns  that  provide 
economic  opportunities  for  low-  and 
very  low-income  persons. 

(e)  *  *  * 

(2)  Amendments  to  needs 
assessments.  The  IHA  must  amend  its 
plan  by  revising  its  needs  assessments 
whenever  it  proposes  to  carry  out 
activities  in  its  Five-Year  Action  Plan  or 
Annual  Statement,  that  are  not  reflected 
in  its  current  needs  assessments  (except 
in  the  case  of  emergencies).  The  IHA 
may  propose  an  amendment  to  its  needs 
assessments,  in  connection  with  the 
submission  of  its  Annual  Submission 
(see  §  905.678(b)),  or  at  any  other  time. 
These  amendments  shall  be  reviewed  by 
HUD  in  accordance  with  §  905.675; 

(3)  Six-year  revision  of 
Comprehensive  Plan.  Every  sixth  year 
following  the  initial  year  of 
participation,  the  IHA  shall  submit  to 
HUD,  with  its  Annual  Submission,  a 
complete  update  of  its  Comprehensive 
Plan.  An  IHA  may  elect  to  revise  some 
or  all  parts  of  tlie  Comprehensive  Plan 
more  frequently. 

(4)  Annual  revision  of  Five-Year 
Action  Plan.  Annually,  the  IHA  shall 
submit  to  HUD,  with  its  Annual 
Submission,  an  update  of  its  Five-Year 
Action  Plan,  eliminating  the  previous 
year  and  adding  an  additional  year.  The 
IHA  shall  identify  changes  in  work 
categories  (other  than  those  included  in 
the  new  fifth  year)  from  the  previous 
year  Five-Year  Action  Plan  when 
making  this  Annual  Submission. 
***** 

9.  In  §  905.675,  paragraph  (b)(1)  is 
amended  by  adding  “and  §  968.103” 
after  the  reference  to  “§  905.601”  and 
before  the  period:  by  revising  paragraph 
(c);  and  by  adding  the  OMB  approval 
number  to  the  end  of  the  section,  to  read 
as  follows: 

§  905.675  HUD  review  and  approval  of 
Comprehensive  Plan  (including  Five-Year 
Action  Plan). 

***** 

(c)  Effect  of  HUD  approval  of 
Comprehensive  Plan.  After  HUD 
approves  the  Comprehensive  Plan 
(including  the  Five-Year  Action  Plan), 
or  any  amendments  to  the  plan,  it  shall 
be  binding  upon  HUD  and  the  IHA, 
until  such  time  as  the  IHA  submits,  and 
HUD  approves,  an  amendment  to  its 
plan.  The  IHA  is  expected  to  undertake 
the  work  set  forth  in  the  Annual 
Statement.  However,  the  IHA  may 
undertake  any  of  the  work  identified  in 
any  of  the  other  four  years  of  the  latest 
approved  Five-Year  Action  Plan,  current 


approved  Annual  Statement  or 
previously  approved  CLAP  budgets, 
without  further  HUD  approval.  Actual 
uses  of  the  funds  are  to  be  reflected  in 
the  IHA  annual  Performance  and 
Evaluation  Report  for  each  grant.  See 
§  905.684.  The  IHA  is  encouraged  to 
inform  the  residents  of  significant 
changes  (such  as  changes  in  scope  of 
work  or  whenever  it  moves  work  items 
within  the  approved  Five-Year  Action 
Plan).  Documentation  of  that 
information  shall  be  retained  in  IHA 
files.  If  HUD  determines  as  a  result  of  an 
audit  or  monitoring  findings  that  an  IHA 
has  provided  false  or  substantially 
inaccurate  data  in  its  Comprehensive 
Plan/ Annual  Submission  or  has 
circumvented  the  intent  of  the  program, 
HUD  may  condition  the  receipt  of 
assistance,  in  accordance  with 
§  950.687.  Moreover,  in  accordance  with 
18  U.S.C.  1001,  any  individual  or  entity 
who  knowingly  and  willingly  makes  or 
uses  a  document  or  writing  containing 
any  false,  fictitious  or  fraudulent 
statement  or  entry,  in  any  matter  within 
the  jurisdiction  of  any  department  or 
agency  of  the  United  States,  shall  be 
fined  not  more  than  $10,000  or 
imprisoned  for  not  more  than  five  years, 
or  both. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2577-0157) 

10.  Section  905.678  is  revised  to  read 
as  follows: 

§  905.678  Annual  Submission  of  activities 
and  expenditures. 

(a)  General.  The  Annual  Submission 
is  a  collective  term  for  all  documents 
which  the  IHA  must  submit  to  HUD  for 
review  and  approval  before  accessing 
the  current  FFY  grant  funds.  Such 
documents  include  the  Annual 
Statement,  Work  Statements  for  years 
two  through  five  of  the  Five-Year  Action 
Plan,  local  government  statement,  IHA 
Board  Resolution,  materials 
demonstrating  the  partnership  process 
and  any  other  documents  as  prescribed 
by  HUD.  For  planning  purposes,  an  IHA 
may  use  either  the  amount  of  funding 
received  in  the  current  year  or  the  actual 
formula  amount  provided  in  HUD’s 
notification  under  §  905.669(b)(1)  in 
developing  the  Five-Year  Action  Plan 
for  presentation  at  the  resident  meetings 
and  public  hearing.  Work  Statements 
cover  the  second  through  the  fifth  years 
of  the  Five-Year  Action  Plan  and  set 
forth  the  major  work  categories  and 
costs  by  development  or  IHA-wide 
which  the  IHA  intends  to  undertake  in 
each  year  of  years  two  through  five.  In 
preparing  these  Work  Statements,  the 
IHA  shall  assume  that  the  current  FFY 
formula  amount  will  be  available  in 


each  year  of  years  two  through  five.  The 
Work  Statements  for  all  five  years  will 
be  at  the  same  level  of  detail  so  that  the 
IHA  may  interchange  work  items  as 
discussed  in  §  905.672(d)(5)(i).  An  IHA 
may  budget  up  to  8%  of  its  annual  grant 
in  a  contingency  account  for  cost 
overruns. 

(b)  Submission.  After  receiving  HUD 
notification  of  the  formula  amount  and 
estimating  how  much  funding  will  be 
available  from  other  sources,  such  as 
State  and  tribal  governments,  and 
detennining  its  activities  and  costs 
based  on  the  current  FFY  formula 
amount,  the  IHA  shall  submit  its 
Annual  Submission. 

(c)  Acceptance  for  review.  (1)  Upon 
receipt  of  an  Annual  Submission  from 
an  IHA,  HUD  shall  determine  whether: 

(1)  The  Annual  Submission  contains 
each  of  the  required  components;  and 

(ii)  The  IHA  has  submitted  any 
additional  information  or  assurances 
required  as  a  result  of  HUD  monitoring, 
findings  of  inadequate  IHA 
performance,  audit  findings,  and  civil 
rights  compliance  findings. 

(2)  If  the  IHA  has  submitted  a 
complete  Annual  Submission  and  all 
required  information  and  assurances, 
HUD  will  accept  the  submission  for 
review,  as  of  the  date  of  receipt.  If  the 
IHA  has  not  submitted  all  required 
material,  HUD  will  promptly  notify  the 
IHA  that  it  has  disapproved  the 
submission,  indicating  the  reasons  for 
disapproval,  the  modifications  required 
to  qualify  the  Annual  Submission  for 
HUD  review,  and  the  date  by  which 
such  modifications  must  be  received  by 
HUD. 

(d)  Resident  and  local  government 
participation.  An  IHA  is  required  to 
develop  its  Annual  Submission, 
including  any  proposed  amendments  to 
its  Comprehensive  Plan  as  provided  in 
§  905.672(e),  in  consultation  with 
officials  of  the  appropriate  governing 
body  (or,  in  the  case  of  an  IHA  with 
developments  in  multiple  jurisdictions, 
in  consultation  with  the  CEO  of  each 
such  jurisdiction  or  with  an  advisory 
group  representative  of  all  jurisdictions) 
and  with  residents  and  duly  elected 
resident  organizations  of  the 
developments  covered  by  the 
Comprehensive  Plan,  as  follows: 

(1)  Public  notice.  Within  a  reasonable 
amount  of  time  before  the  advance 
meeting  for  residents  under  paragraph 

(d) (2)  of  this  section,  and  the  public 
hearing  under  paragraph  (d)(3)  of  this 
section,  the  IHA  shall  annually  provide 
public  notice  of  the  advance  meeting 
and  the  public  hearing  in  a  manner 
determined  by  the  IHA  and  which 
ensures  notice  to  all  duly  elected 
resident  organizations: 
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(2)  Advance  meeting  with  residents. 

The  IHA  shall  at  least  annually  hold  a 
meeting  open  to  all  residents  and  duly 
elected  resident  organizations.  The 
advance  meeting  shall  be  held  within  a 
reasonable  amount  of  time  before  the 
public  hearing  under  paragraph  {d)(3)  of 
this  section.  The  IHA  will  provide 
residents  with  information  concerning 
the  contents  of  the  IHA’s  Five-Year 
Action  Plan  (and  any  proposed 
amendments  to  the  IHA’s 
Comprehensive  Plan  to  be  submitted 
with  the  Annual  Submission)  so  that 
residents  can  comment  adequately  at 
the  public  hearing  on  the  contents  of  the 
Five-Year  Action  Plan  and  any  proposed 
amendments  to  the  Comprehensive 
Plan. 

(3)  Public  hearing.  The  IHA  shall 
annually  hold  at  least  one  public 
hearing,  and  any  appropriate  number  of 
additional  hearings,  to  present 
information  on  the  Annual  Submission 
and  the  status  of  prior  approved 
programs.  The  public  hearing  shall 
provide  ample  opportunity  for  residents 
of  the  developments  covered  by  the 
Comprehensive  Plan,  officials  of  the 
appropriate  governing  body,  and  other 
interested  parties,  to  express  their 
priorities  and  concerns.  The  IHA  shall 
give  full  consideration  to  the  comments 
and  concerns  of  residents,  local 
government  officials,  and  other 
interested  parties  in  developing  its  Five- 
Year  Action  Plan,  or  any  amendments  to 
its  Comprehensive  Plan. 

(4)  Expedited  scheduling.  IHAs  are 
encouraged  to  hold  the  meeting  with 
residents  and  duly  elected  resident 
organizations  under  paragraph  (d)(2)  of 
this  section,  and  the  public  hearing 
under  paragraph  (d)(3)  of  this  section 
between  July  1  (i.e.,  after  the  end  of  the 
program  year — June  30)  and  September 
30,  using  the  formula  amount  for  the 
current  FFY.  If  an  IHA  elects  to  use  such 
expedited  scheduling,  it  must  explain  at 
the  meeting  with  residents  and  duly 
elected  resident  organizations  and  at  the 
public  hearing  that  the  current  FFY 
amount  is  not  the  actual  grant  amount 
for  the  subsequent  year,  but  is  rather  the 
amount  used  for  planning  purposes.  It 
must  also  explain  that  the  Five-Year 
Action  Plan  will  be  adjusted  when  HUD 
provides  notification  of  the  actual 
formula  amount,  and  explain  which 
major  work  categories  at  which 
developments  may  be  added  or  deleted 
to  adjust  for  the  actual  formula  amount 
and  that  any  added  work  categories/ 
developments  will  come  from  the 
Comprehensive  Plan. 

(e)  Contents  of  Annual  Submission. 
The  Annual  Statement  for  each  year 
must  include,  for  each  development  or 
on  an  IHA-wide  basis  for  management 


improvements  or  certain  physical 
improvements  for  which  work  is  to  be 
funded  out  of  that  year’s  grant: 

(1)  A  list  of  development  accounts 
with  an  identification  of  major  work 
categories;  . 

(2)  The  cost  for  each  major  work 
category,  as  well  as  a  summary  of  cost 
by  development  account; 

(3)  The  IHA-wide  or  development- 
specific  management  improvements  to 
be  undertaken  during  the  year; 

(4)  For  each  development  and  for  any 
management  improvements  not  covered 
by  a  HUD-approved  management 
improvement  plan,  a  schedule  for  the 
use  of  current  year  funds,  including 
target  dates  for  the  obligation  and 
expenditure  of  the  funds.  In  general, 

HUD  expects  that  an  IHA  will  obligate 
its  current  year’s  allocation  of  CGP 
funds  (except  for  its  funded  replacement 
reserves)  within  two  years,  and  expend 
such  funds  within  three  years,  of  the 
date  of  HUD  approval,  unless  longer 
time-frames  are  approved  by  HUD  due 
to  the  size  of  the  grant,  the  complexity 
of  the  work,  and  other  factors; 

(5)  A  summary  description  of  the 
actions  to  be  taken  with  non-CGP  funds 
to  meet  physical  and  management 
improvement  needs  which  have  been 
identified  by  the  IHA  in  its  needs 
assessments; 

(6)  Any  documentation  that  HUD 
needs  to  assist  it  in  carrying  out  its 
responsibilities  under  the  National 
Environmental  Policy  Act  and  other 
related  authorities  in  accordance  with 
§  905.120(a)  and  (b); 

(7)  Other  information,  as  specified  by 
HUD  and  approved  by  OMB  under  the 
Paperwork  Reduction  Act;  and 

(8)  An  IHA  resolution  approving  the 
Annual  Submission  or  any  amendments 
thereto,  as  set  forth  in  §  905.672(d)(7). 

(0  Additional  submissions  with 
Annual  Submission.  An  IHA  shall 
submit  with  the  Annual  Submission  any 
amendments  to  the  Comprehensive 
Plan,  as  set  forth  in  §  905.672(e),  and 
such  additional  information  as  may  be 
prescribed  by  HUD.  HUD  shall  review 
any  proposed  amendments  to  the 
Comprehensive  Plan  in  accordance  with 
review  standards  under  §  905.675(b). 

(g)  HUD  review  and  approval  of 
Annual  Submission.  (1)  General.  An 
Annual  Submission  accepted  in 
accordance  with  paragraph  (a)  of  this 
section  shall  be  considered  to  be 
approved,  unless  HUD  notifies  the  IHA 
in  writing,  postmarked  within  75 
calendar  days  of  the  date  that  HUD 
receives  the  Annual  Submission  for 
review  under  paragraph  (c)  of  this 
section,  that  HUD  has  disapproved  the 
Annual  Submission,  indicating  the 
reasons  for  disapproval,  the 


modifications  required  to  make  the 
Annual  Submission  approvable,  and  the 
date  by  which  such  modifications  must 
be  received  by  HUD.  HUD  may  request 
additional  information  (e.g.,  for 
eligibility  determinations)  to  facilitate 
review  and  approval  of  the  Annual 
Submission  during  the  75-day  review 
period.  HUD  shall  not  disapprove  an 
Annual  Submission  on  the  basis  that  the 
Department  cannot  complete  its  review 
under  this  section  within  the  75-day 
deadline; 

(2)  Bases  for  disapproval  for  Annual 
SubmissionsHUD  shall  approve  the 
Annual  Submission,  except  where: 

(i)  Plainly  inconsistent  with 
Comprehensive  Plan.  HUD  determines 
that  the  activities  and  expenditures 
proposed  in  the  Annual  Submission  are 
plainly  inconsistent  with  the  IHA’s 
approved  Comprehensive  Plan; 

(ii)  Contradiction  of  IHA  resolution. 
HUD  has  evidence  which  tends  to 
challenge,  in  a  substantial  manner,  the 
certifications  contained  in  the  board 
resolution,  as  required  by 

§  905.672(d)(7). 

(h)  Amendments  to  Annual 
Statement.  The  IHA  shall  advise  HUD  of 
all  changes  to  the  IHA’s  approved 
Annual  Statement  in  its  Performance 
and  Evaluation  Report  submitted  under 
§  905.684.  The  IHA  shall  submit  to  HUD 
for  prior  approval  any  additional  work 
categories  (except  for  emergency  work) 
which  are  not  within  the  IHA’s 
approved  Five-Year  Action  Plan. 

(i)  Failure  to  obligate  formula  funding 
and  extension  of  time  for  performance. 
(1)  Failure  to  obligate  formula  funds.  If 
the  IHA  fails  to  obligate  formula  funds 
within  the  approved  or  extended  time 
period,  the  IHA  may  be  subject  to  an 
alternative  management  strategy  which 
may  involve  third-party  oversight  or 
administration  of  the  modernization 
function.  HUD  would  only  require  such 
action  after  a  corrective  action  order  had 
been  issued  under  §  905.687  and  the 
IHA  failed  to  comply  with  the  order. 
HUD  could  then  require  an  alternative 
management  strategy  in  a  corrective 
action  order.  An  IHA  may  appeal  in 
writing  the  corrective  action  order 
requiring  an  alternative  management 
strategy  within  30  calendar  days  of  that 
order.  HUD  Headquarters  shall  render  a 
written  decision  on  an  IHA’s  appeal 
within  30  calendar  days  of  the  date  of 
its  receipt  of  the  IHA’s  appeal. 

(2)  Extension  of  time  for  performance. 
An  IHA  may  extend  the  target  dates  for 
fund  obligation  and  expenditure  in  the 
approved  Annual  Statement  whenever 
any  delay  outside  the  IHA’s  control 
occurs,  as  specified  by  HUD,  and  the 
extension  is  made  in  a  timely  manner. 
Such  revision  is  subject  to  HUD  revie’.v 
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under  §905.687 (aM2|  as  to  the  IHA's 
continuing  capacity.  HUD  shall  not 
review  as  to  an  QiA’s  continuing 
capacity  any  revisions  to  an  IHA's 
Comprehensive  Plan  and  related 
statements  where  the  basis  for  the 
revision  is  that  HUD  has  not  provided 
the  amount  of  assistance  set  forth  in  the 
Anntial  Submission,  or  has  not  provided 
such  assistance  in  a  timely  manner. 

(j)  ACC  AmendwenL  After  HUD 
approval  of  each  year’s  Annual 
Submission,  HUD  and  the  IHA  shall 
enter  into  an  ACC  amendment  to  obtain 
modernization  funds.  The  ACC 
amendment  shall  require  low-income 
use  of  housii^  for  not  less  than  20  years 
from  the  date  of  the  ACC  amendment 
(subfoct  to  sale  of  homeownership  \mits 
in  accordance  with  the  terms  of  the 
ACCJ. 

(k)  Declaration  of  Trvst  As  HUD  may 
require,  the  IHA  shall  execute  and  Ble 
for  record  a  Declaration  of  Trust  as 
provided  under  the  ACC  to  protect  the 
rights  and  interests  of  HUD  throughout 
the  20-year  period  during  which  the 
IHA  is  obligated  to  operate  its 
developments  in  accordance  with  the 
ACC.  the  Act.  and  HUD  regulations  and 
requirements.  A  Declaration  of  Trust  is 
not  required  for  Mutual  Help  units, 
(information  collections  requirements 
have  been  approved  by  the  OHice  of 
Management  and  Budget  under  control 
number  2577-0157) 

11.  Section  905.681  is  amended  by 
revising  paragraph  (a)  introductory  text 
and  paragraph  (b).  to  read  as  follows; 

§  905.681  Conduct  of  modernization 
activities. 

(a)  Initiation  of  activities.  After  HUD 
has  approved  a  Five-Year  Action  Plan 
and  entered  into  an  ACC  amendment 
with  the  IHA,  the  IHA  shall  undertake 
in  a  timely,  efficient  and  economical 
manner.  Ae  modernization  activities 
and  expenditures  set  forth  in  its 
approved  Annual  Statement  or 
substitute  work  categories  from  within 
the  approved  Five-Year  Action  Plan, 
subject  to  the  following  requirements: 

*  •  *  •  • 

(b)  Fund  requisitions.  To  request 
moderoization  funds  against  the 
approved  Annual  Statement  for  year 
one.  the  IHA  shall  comply  with 
requirements  prescribed  by  HUD. 

•  *  *  «  * 

12.  Section  905.664  is  amended  by- 
revising  the  section  heading  and 
paragraphs  (a)  and  (bM2);  by  removing 
paragraph  (b)(3):  by  redesignating 
paragraphs  (b)(4)  through  fo)(7)  as 
pars^aphs  (bKsj  through  {b){6). 
respectively:  and  by  revising  newly 
redesignat^  paragraphs  (b)(4)  and 
(b)(6).  to  read  as  foUow's: 


§  905.664  IHA  Performance  and  Evaluation 
Report 

(a)  Submission.  For  any  FFY  in  which 
an  IHA  has  received  assistance  under 
this  subpart,  the  IHA  shall  submit  a 
Performance  and  Evaluation  Repiort.  in 
a  form  and  at  a  time  to  be  prescribed  by 
HUD,  describing  its  use  of  assistance  in 
accordance  with  the  approved  Annual 
Statement.  The  IHA  shall  make 
reasonable  efforts  to  notify  residents  and 
officials  of  the  appropriate  governing 
body  of  the  availability  of  the  draft 
report,  make  copies  available  to 
residents  in  the  development  office,  and 
provide  residents  with  at  least  30 
calendar  days  in  which  to  comment  on 
the  report. 

(b) *  •  *  r 

(2)  An  explanation  of  how  the  IHA 
has  used  the  CGP  funds  to  address  the 
needs  identified  in  its  Comprehensive 
Plan  and  to  carry  out  the  activities 
identified  in  its  approved  Five-Year 
Action  Plan,  and  shall  specifically 
address: 

(i)  Any  funds  used  for  emergency 
needs  not  set  forth  in  its  Five-Year 
Action  Plan;  and 

(ii)  Any  changes  to  the  Aimual 
Statement  imder  §  905.678(h): 

*  •  *  *  * 

(4)  The  current  status  of  the  IHA’s 
obligations  and  expenditures  and 
specifying  how  the  IHA  is  pierfonning 
with  respect  to  its  implementation 
schedules,  and  an  explanation  of  any 
necessary  revision  to  the  planned  target 
dates: 

*  «  *  *  • 

(6)  A  resolution  by  the  IHA  Board  of 
Commissioners  approving  the 
Performance  and  Evaluation  Report  and 
containing  a  certification  that  the  IHA 
has  made  reasonable  efforts  to  notify 
residents  in  the  development(s)  and 
local  government  officials  of  the 
opportunity  to  review  the  draft  report 
and  to  comment  on  it  before  its 
submission  to  HUD,  and  that  copies  of 
the  report  were  provided  to  residents  in 
the  development  office  and  to  local 
government  officials,  or  furnished  upon 
their  request 

13.  Section  905.687  is  amended  by 
revising  paragraphs  (a)(lKi),  (a)(2HiUA). 
and  (a)(3Hii);  by  adding  a  new 
paragraph  (a)(3l(iii):  by  revising 
paragraph  (ej  (2)  and  (4):  by 
redesignating  (e)(7)  to  read  paragraph 
(eK6);  and  by  adding  a  new  paragraph 
(e)(7),  to  read  as  follows: 

§  905.687  HUD  review  of  IHA  performance. 

(a)  *  *  * 

(D*  *  * 

(i)  in  making  this  determination,  HUD 
will  review  the  IHA’s  performance  to 


determine  whether  the  modernization 
activities  undertaken  during  the  period 
under  review  conform  substantially  to 
the  activities  specified  in  the  approved 
Five-Year  Action  Plan.  HUD  w'ill  also 
review  an  IHA’s  progress  against  the 
implementation  schedules  for  purposes 
of  determining  whether  the  IHA  has 
carried  out  its  modernization  activities 
in  a  timely  manner, 

Hr  *  «  •  • 

(2)*  •  • 

(!)*•• 

(.A)  Carried  out  its  activities  under  the 
CGP  program,  as  well  as  the  CLAP,  in  a 
timely  manner,  taking  into  account  the 
level  of  funding  available  and  whether 
the  IHA  obligates  its  modernization 
funds  within  two  years  from  the 
execution  of  the  ACC  amendment  and 
expends  such  modernization  funds 
within  three  years  of  ACC  amendment 
execution,  or  such  longer  period  where 
approved  by  HUD  or  where  extenrled  by 
the  IHA  for  reasons  outside  of  its 
control. 

*  «  •  *  « 

(3)*  *  * 

(ii)  With  respect  to  the  management 
condition  of  the  IHA,  whether  the  IHA 
has  achieved,  or  is  making  reasonable 
progress  in  implementing,  the  work 
items  (specified  in  its  Annual  Statement 
and  Five-Year  Action  Plan),  w-hich  are 
designed  to  address  deficiencies 
identified  in  its  management  needs 
assessment  or  through  audits  or  HUD 
reviews;  and 

(iii)  In  determining  whether  the  IHA 
has  made  reasonable  progress,  HUD  will 
take  into  account  the  level  of  funding 
available  and  whether  the  IHA  obligates 
its  modernization  hinds  within  two 
years  from  the  execution  of  the  ACC 
amendment  and  expends  such 
modernization  funds  within  three  years 
of  ACC  amendment  execution,  or  such 
longer  period  if  approved  by  HUD  or 
extended  by  the  IHA  for  reasons  outside 
of  its  control  in  an  implementation 
schedule.  The  IHA  must  demonstrate  to 
HUD’s  satisfaction  that  any  lack  of 
timeliness  (beyond  the  time  periods 
specified  in  this  paragraph  or  date 
specified  in  a  HUD  approved 
implementation  schedule)  has  resulted 
from  factors  beytind  the  DiA’s  control. 

If  the  IHA  fails  to  obligate  formula  funds 
w'ithin  the  approved  or  extended  time 
period,  the  IHA  may  be  subject  to  an 
alternative  management  strategy-  which 
may  involve  third-party  oversight  or 
administration  of  the  modernization 
function.  HUD  would  only  require  such 
action  after  a  corrective  action  order  had 
been  issued  under  this  section  and  the 
IHA  failed  to  comply  with  the  order. 
HUD  could  then  require  an  alternative 
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management  strategy  in  a  corrertinn 
action  order.  An  IHA  may  appeal  in 
writing  the  corrective  action  order 
requiring  an  alternative  management 
strategy  within  30  calendar  days  of  that 
order.  HUD  Headquarters  shall  render  a 
written  decision  on  an  IHA’s  appeal 
within  30  calendar  days  of  the  date  of 
its  receipt  of  the  IHA’s  appeal. 
***** 

(e)  *  *  * 

(2)  Submit  detailed  schedules  for 
completing  the  work  identified  in  its 
Annual  Statements  and  report 
periodically  on  its  progress  on  meeting 
the  schedules: 

***** 

(4)  Submit  additional  material  in 
support  of  one  or  more  of  the 
statements,  resolutions,  and 
certifications  submitted  as  part  of  the 
IHA’s  Comprehensive  Plan,  Five-Year 
Action  Plan,  or  Performance  and 
Evaluation  Report: 
***** 

(7)  Submit  to  an  alternative 
management  strategy  which  may 
involve  third-party  oversight  or 
administration  of  the  modernization 
function  (see  §  905.669(d)):  and 
***** 

PART  968~PUBLIC  HOUSING 
MODERNIZATION 

14.  The  authority  citation  for  24  CFR 
part  968  continues  to  read  as  follows: 

Authority:  42  U.S.C.  1437d.  14371;  42 
U.S.C.  3535(d). 

15.  Section  968.102  is  revised  to  read 
as  follows: 

§  968.102  Special  requirements  for 
Turnkey  III  developments. 

(a)  Modernization  Costs. 
Modernization  work  on  a  Turnkey  III 
unit  shall  not  increase  the  purchase 
price  or  amortization  period  of  the 
home. 

(b)  Paid-off  units.  Eligible 
modernization  work  on  any  Turnkey  III 
units  that  have  been  paid-off,  but  not 
conveyed,  by  the  time  the  CLAP 
application  or  CGP  Annual  Statement  is 
submitted,  is  limited  to  work  which  is 
necessary  to  meet  statutory 
requirements  (e.g.,  accessibility  for 
disabled  persons,  lead-based  paint 
testing,  interim  containment, 
professional  risk  assessment  and 
abatement).  Such  work  must  be 
completed  prior  to  conveyance.  Turnkey 
III  units  that  have  not  been  paid-off  at 
the  time  the  CLAP  application  or  CGP 
Annual  Statement  is  submitted  and  for 
which  work  is  included  in  the  CLAP 
application  or  CGP  Annual  Statement, 
are  eligible  for  any  physical 


improvements  provided  under 
§  968.310(d)  even  where  the  units  are 
subsequently  paid-off  before  the  work  is 
completed,  so  long  as  the  work  is 
completed  prior  to  conveyance. 

(c)  Other.  The  homebuyer  family  must 
be  in  compliance  with  its  financial 
obligations  under  its  homebuyer 
agreement  in  order  to  be  eligible  for 
non-emergency  physical  improvements, 
with  the  exception  of  work  necessary  to 
meet  statutory  and  regulatory 
requirements,  (e.g.,  accessibility  for 
disabled  persons,  lead-based  paint 
testing,  interim  containment, 
professional  risk  assessment,  and 
abatement)  and  the  correction  of 
development  deficiencies. 
Notwithstanding  the  above  requirement, 
a  PHA  may,  with  prior  HUD  approval, 
complete  non-emergency  physical 
improvements  on  any  homeownership 
unit  where  the  PHA  demonstrates  that, 
due  to  economies  of  scale  or  geographic 
constraints,  substantial  cost  savings  may 
be  realized  by  completing  all  necessary 
work  in  a  development  at  one  time. 

16.  Section  968.103  is  amended  by 
revising  paragraph  (b):  by  adding  three 
sentences  to  the  end  of  paragraph  (j): 
and  by  revising  paragraphs  (k)(2)(i)  and 
(k)(3)(iii),  to  read  as  follows: 

§968.103  Allocation  of  funds  under 
section  14. 

***** 

(b)  Set-aside  for  emergencies  and 
disasters.  For  each  FFY,  HUD  shall 
reserve  from  amounts  approved  in  the 
appropriation  act  for  grants  under  this 
part  and  part  905  of  this  title,  S75 
million  (which  shall  include  unused 
reserve  amounts  carried  over  from 
previous  FFYs),  which  shall  be  made 
available  to  PHAs  and  IHAs  for 
modernization  needs  resulting  from 
natural  and  other  disasters,  and  from 
emergencies.  HUD  shall  replenish  this 
reserve  at  the  beginning  of  each  FFY  so 
that  it  always  begins  with  a  S75  million 
balance.  Any  unused  funds  from 
previous  years  will  remain  in  the 
reserve  until  allocated.  The 
requirements  governing  the  reserx'e  for 
disasters  and  emergencies  and  the 
procedures  by  which  a  PHA  may 
request  such  funds,  are  set  forth  in 
§968.312. 

***** 

(j)  Calculation  of  number  of  units. 

*  *  *  New  development  units  that  are 
added  to  an  PHA’s  or  IHA’s  inventory 
will  be  added  to  the  overall  unit  count 
so  long  as  they  are  under  ACC 
amendment  and  have  reached  DOFA  by 
the  first  day  in  the  FFY  in  which  the 
formula  is  being  run.  Any  increase  in 
units  (reaching  DOFA  and  under  ACC 
amendment)  as  of  the  beginning  of  the 


^FV  shall  result  in  an  adjustment 
upwards  in  the  number  of  units  under 
the  formula.  New  units  reaching  DOFA 
after  this  date  will  be  counted  for 
formula  purposes  as  of  the  following 
FFY. 

(k)*  •  * 

(2)*  *  • 

(i)  Increases  in  the  number  of  units 
resulting  from  the  conversion  of  existing 
units  will  be  added  to  the  overall  unit 
count  so  long  as  they  are  under  ACC 
amendment  by  the  first  day  in  the  FFY 
in  which  the  formula  is  being  run: 
***** 

(3)*  *  • 

(iii)  Exception.  A  unit  which  is 
conveyed  under  the  Mutual  Help  or 
Turnkey  III  programs  will  result  in  an 
automatic  (rather  than  a  phased-in) 
reduction  in  the  unit  count.  Paid-off 
Mutual  Help  or  Turnkey  HI  units 
continue  to  be  counted  until  they  are 
conveyed. 

17.  Section  968.305  is  amended  by- 
removing  the  definition  of  Major 
changes,  revising  the  definition  of 
Annual  Statement,  and  adding  in 
alphabetical  order  definitions  of  Annual 
Submission,  Fungibility  and  Work 
Statements,  to  read  as  follows: 

§968.305  Definitions. 
***** 

Annual  Statement.  A  work  statement 
covering  the  first  year  of  the  Five-Year 
Action  Plan  and  setting  forth  the  major 
work  categories  and  costs  by 
development  or  PHA-wide  for  the 
current  FFY  grant,  as  well  as  a  summary 
of  costs  by  development  account  and 
implementation  schedules  for  obligation 
and  expenditure  of  the  funds. 
***** 

Annual  Submission.  A  collective  term 
for  all  documents  which  the  PHA  must 
submit  to  HUD  for  review  and  approval 
before  accessing  the  current  FFY  grant 
funds.  Such  documents  include  the 
Annual  Statement,  Work  Statements  for 
years  two  through  five  of  the  Five-Year 
Action  Plan,  local  government 
statement,  PHA  Board  Resolution, 
materials  demonstrating  the  partnership 
process  and  any  other  documents  as 
prescribed  by  HUD. 
***** 

Fungibility.  Fungibility  is  a  concept 
which  permits  a  PHA  to  substitute  any 
work  item  from  the  latest  approved 
Five-Year  Action  Plan  to  any  previously 
approved  CIAP  budget  or  CGP  Annual 
Statement  and  to  move  work  items 
among  approved  budgets  without  prior 
HUD  approval. 

***** 

Work  Statements.  Work  Statements 
cover  the  second  through  the  fifth  yerrs 
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of  the  Five-Year  Action  Plan  and  set 
forth  the  major  work  categories  and 
costs  by  development  or  PHA-wide 
which  the  PHA  intends  to  undertake  in 
each  year  of  years  two  through  five.  In 
preparing  these  Work  Statements,  the 
PHA  shall  assume  that  the  current  FFY 
formula  amount  will  be  available  in 
each  year  of  years  two  through  five. 
***** 

18.  Section  968.310  is  amended  by 
revising  paragraphs  (a)(1),  (a)(2), 

(f)(l)(iii),  (b),  (c)  and  (m);  by  removing 
the  reference  to  “paragraph  (g)”  in 
paragraph  (a)(3)  and  adding  in  its  place 
“paragraph  (f)”,  by  revising  (d)(1)  and 
(d)(3)(i),  by  removing  (d)(3)(iii),  and  by 
adding  paragraph  (g)(4)  to  read  as 
follows; 

§  968.310  Eligible  costs. 

(a)  *  •  • 

(1)  Undertaking  activities  described  in 
its  approved  Five-Year  Action  Plan 
under  §  968.320(d)(5); 

(2)  Carrying  out  emergency  work, 
whether  or  not  the  need  is  indicated  in 
the  PHA's  approved  Comprehensive 
Plan  (including  Five-Year  Action  Plan) 
or  Annual  Statement; 
***** 

(b)  Demonstration  of  viability.  Except 
in  the  case  of  emergency  work,  a  PHA 
shall  only  expend  funds  on  a 
development  for  which  the  PHA  has 
demonstrated  that  completion  of  the 
improvements  and  replacements 
identified  in  the  comprehensive  plan 
will  reasonably  ensure  the  long-term 
physical  and  social  viability  of  the 
development  at  a  reasonable  cost  or  for 
essential  non-routine  maintenance 
needed  to  keep  the  property  habitable 
until  residents  are  relocated. 

(c)  Physical  impro\'ement  costs. 
Eligible  costs  include  alterations, 
betterments,  additions,  replacements, 
and  non-routine  maintenance  that  are 
necessary  to  meet  the  modernization 
and  energy  conservation  standards 
prescribe  in  §968.115.  These 
mandatory  ^andards  may  be  exceeded 
only  when  the  PHA  determines  that  it 
is  necessary  or  highly  desirable  for  the 
long-term  physical  and  social  viability’ 
of  the  individual  development.  If 
demolition  or  disposition  is  proposed, 
the  PHA  shall  comply  with  24  CFR  part 
970.  Additional  dwelling  space  may  be 
added  to  existing  units. 

(d)  Costs  for  Turnkey  HI 
developments — (1)  General.  Eligible 
physical  improvement  costs  for  existing 
Turnkey  III  developments  are  limited  to 
work  items  which  are  not  the 
responsibility  of  the  homebuyer  families 
and  which  are  related  to  health  and 
safely,  correction  of  development 


deficiencies,  physical  accessibility, 
energy  audits  and  cost-effective  energy 
conservation  measures,  and  lead-based 
paint  testing  and  abatement.  In  addition, 
management  improvements  are  eligible 
modernization  costs  for  existing 
Turnkey  III  developments. 

(2^  *  * 

(3) *  •  • 

(i)  Notwithstanding  the  requirements 
of  paragraph  (d)(1)  of  this  section,  a 
PHA  may  substantially  rehabilitate  a 
Turnkey  III  unit  whenever  the  unit 
becomes  vacant  or  is  occupied  by  a  non- 
homebuyer  family.  A  PHA  that  intends 
to  use  funds  under  this  paragraph  must 
identify  in  its  needs  assessment  the 
estimated  number  of  units  that  the  PHA 
is  proposing  for  substantial 
rehabilitation  and  subsequent  sale.  In 
addition,  a  PHA  must  demonstrate  in  its 
needs  assessment  that  the  PHA  has 
homebuyers  who  are  both  eligible  for 
homeownership,  in  accordance  with  the 
requirements  of  24  CFR  part  904,  and 
who  have  demonstrated  their  intent  to 
be  placed  into  each  of  the  Turnkey  III 
units  proposed  to  be  substantially 
rehabilitated; 

***** 

(0*  *  * 

(D*  *  • 

(iii)  A  management  improvement 
requires  more  funds  than  the  PHA  may 
use  under  its  20%  limit  for  management  " 
improvements  (except  as  provided  in 
paragraph  (m)(l)  of  tbis  section),  and 
the  PHA  needs  to  save  a  portion  of  its 
annual  grant  in  order  to  combine  it  with 
a  portion  of  subsequent  year(s)  grants,  to 
fund  the  work  item; 
***** 

(g)  *  ‘  * 

(4)  Preventive  maintenance  system. 

The  establishment  of  a  preventive 
maintenance  system  or  improvement  of 
an  existing  system  is  strongly 
encouraged.  A  preventive  maintenance 
system  must  provide  for  regular 
inspections  of  building  structures, 
systems  and  units  and  determine  the 
applicability  of  work  eligible  for 
operating  funds  (routine  maintenance) 
and  work  eligible  for  CGP  funding  (non- 
routine  maintenance). 
***** 

(m)  Cost  limitation.  (1) 
Notwithstanding  the  full  fungibility  of 
work  items  in  §  968.325(c),  a  PHA  shall 
not  use  more  than  a  total  of  20  p>ercent 
of  its  annual  grant  for  management 
improvement  costs  in  account  1408, 
unless  specifically  approved  by  HUL)  or 
the  PHA  has  been  designated  as  both  an 
over-all  high  performer  and  mod-high 
pertormer  under  the  PHMAP.  PHAs  are 
encouraged  to  use  management 
improN'ement  funds  to  train  residents  in 


carrying  out  activities  related  to  the 
modernization-funded  physical  and 
management  improvements. 

(2)  Notwithstanding  the  full 
fungibility  of  worit  items  in  §  968.325(c), 
a  PHA  shall  not  use  more  than  a  total 
of  10  percent  of  its  annual  grant  on 
administrative  costs  in  account  1410, 
excluding  any  costs  related  to  lead- 
based  paint  or  asbestos  testing  (whether 
conducted  by  force  account  employees 
or  by  a  contractor),  in-house 
architectural/engineering  (A/E)  work,  or 
other  special  administrative  costs 
required  by  State  or  local  law.  unless 
specifically  approved  by  HUD: 
***** 

19.  Section  968.312  is  amended  by 
revising  paragraphs  (a)(1)  and  (a)(3)  to 
read  as  follows: 

§968.312  Reserve  for  emergencies  and 
disasters. 

(a)  Emergencies — (1)  Eligibility  for 
assistance.  A  PHA  (including  a  PHA 
that  has  been  designated  as  mod 
troubled  under  PHMAP)  may  obtain 
funds  at  any  time,  for  any  eligible 
emergency  work  item  as  defined  in 
§  968.305  (for  PHAs  participating  in 
CGP)  or  for  any  eligible  emergency  work 
item  (described  as  emergency 
modernization  in  §968.205)  (for  PHAs 
participating  in  CIAP),  from  the  reserve 
established  under  §  968.103(b). 

However,  emergency  reserve  funds  may 
not  be  provided  to  a  PHA  participating 
in  CGP  that  has  the  necessary  funds 
available  from  any  other  source, 
including  its  annual  formula  allocation 
under  §  968.103  (e)  and  (f),  other 
unobligated  modernization  funds,  and 
its  replacement  reserv'es  under 
§  968.310(a)(3).  A  PHA  is  not  required  to 
have  an  approved  comprehensive  plan 
under  §  968.320  before  it  can  request 
emergency  assistant  from  this  reserv'e. 
Emergency'  reserve  funds  may  not  be 
provided  to  a  PHA  participating  in  CIAP 
unless  it  does  not  have  the  necessary’ 
funds  available  from  any  other  source, 
including  unobligated  CIAP.  and  no 
CIAP  modernization  funding  is 
available  from  HUD  for  the  remainder  of 
the  fiscal  year. 

***** 

(3)  Repayment.  A  CGP  PHA  that 
receives  assistance  for  its  emeigency 
needs  from  the  reserv'e  under 
§  968.103(b)  must  repay  such  assistance 
from  its  future  allocations  of  assistance, 
where  available.  For  PHAs  participating 
in  the  CGP,  HUD  shall  deduct  up  to  50 
percent  of  a  PHA’s  succeeding  year’s 
formula  allocation  under  §968.103  (e) 
and  (f)  to  repay  emergency  funds 
previously  provided  by  HUD  to  the 
PHA.  The  remaining  balance,  if  any. 
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shall  be  deducted  firom  a  PHA’s 
succeeding  years’  formula  alloc^ons. 

***** 

20.  Section  968.315  is  amended  by 
revising  the  section  heading;  by  adding 
three  sentences  to  the  end  of  paragraph 

(a)(1);  by  revising  paragraphs  (b),  (cKl) 
and  (cK5);  by  adding  a  new  pcuagraph 
(d);  and  by  adding  the  OMB  control 
number  to  the  end  of  the  section,  to  read 
as  follows; 

§  968.31 5  Allocation  of  assistance. 

(a) *  *  * 

(1)  *  *  *  Qjj  annual  basis,  HUD 
will  transmit  to  the  PHA,  the  formula 
characteristics  report  which  reflects  the 
data  that  will  be  used  to  determine  the 
PHA’s  formula  share.  The  PHA  will 
have  at  least  30  calendar  days  to  review 
and  advise  HUD  of  errors  in  this  HUD 
report.  Necessary  adjustments  will  be 
made  to  the  PHA’s  data  before  the 
formula  is  run  for  the  current  FFY. 
***** 

(b)  HUD  notification  of  formula 
amount;  appeal  rights — (1)  Formula 
amounts  notification.  After  HUD 
determines  a  PHA’s  formula  allocation 
under  §  968.103  (e)  and  (f)  based  upon 
the  PHA,  development,  and  community 
characteristics,  it  shall  notify  the  PHA  of 
its  formula  amount  and  provide 
instructions  on  the  Annual  Submission 
in  accordance  with  §§  968.320  and 
968.330; 

(2)  Appeal  based  upon  unique 
circumstances.  A  PHA  may  appeal  in 
writing  HUD’s  determination  of  its 
formula  eunount  within  60  calendar 
days  of  the  date  of  HUD’s  determination 
on  the  basis  of  “unique  circumstances.” 
The  PHA  must  indicate  what  is  unique, 
and  specify  the  manner  in  which  it  is 
different  from  all  other  PHAs 
participating  in  the  CGP,  and  provide 
any  necessary  supporting 
dociunentation.  HUD  sh^  render  a 
written  decision  on  an  PHA’s  appeal 
under  this  paragraph  within  60  calendar 
days  of  the  date  of  its  receipt  of  the 
PHA’s  request  for  an  appeal.  HUD  shall 
publish  in  the  Federal  Register  a 
description  of  the  facts  supporting  any 
successful  appeals  based  upon  “unique 
circumstances.”  Any  adjustments 
resulting  from  successful  appeals  in  a 
particular  FFY  under  this  paragraph 
shall  be  made  from  subsequent  years’ 
allocation  of  funds  under  this  part; 

(3)  Appeal  based  upon  error.  A  PHA 
may  appeal  in  writing  HUD’s 
determination  of  its  formula  amount 
within  60  calendar  days  of  the  date  of 
HUD’s  determination  on  the  basis  of  an 
error.  The  PHA  may  appeal  on  the  basis 
of  error  the  correctness  of  data  in  the 
formula  characteristics  report.  The  PHA 


must  describe  die  nature  of  the  error, 
and  provide  any  necessary  supporting 
documentation.  HUD  shall  respond  to 
the  PHA’s  request  within  60  c^endar 
days  of  the  date  of  its  receipt  of  the 
PHA’s  request  for  an  appe^.  Any 
adjustment  resulting  from  successful 
appeals  in  a  particular  FFY  under  this 
paragraph  shall  be  made  from 
subsequent  years’  allocation  of  funds 
imder  this  part; 

(c)  Reduced  formula  allocation  for 
PHAs  designated  as  mod  troubled  under 
PHMAP — (1)  Notification.  After  a  PHA 
is  de^gnated  as  a  mod  troubled  agency 
under  PHMAP  (24  CFR  part  901),  HUD 
shall  inform  the  PHA  that  its  funding 
may  be  limited  under  this  subpart 
because  of  its  designation  as  a  mod 
troubled  PHA.  HUD  shall  also  provide 
the  PHA  with  information  concerning 
the  PHA’s  funding  levels  for  CXiP,  CIAP 
and  MROP  for  ea^  of  the  preceding 
three  FFYs  for  purposes  of  determining 
the  PHA’s  reduced  formula  allocation, 
in  accordance  with  paragraph  (c)(2)(ii) 
of  this  section.  In  addition,  HUD  will 
provide  the  PHA  with  information  on  its 
full  formula  allocation  under  §  968.103 
(e)  and  (f),  and  the  amount  which 
represents  25  percent  of  the  difference 
between  the  average  amoimts  provided 
to  the  PHA  in  each  of  the  preceding 
three  FFYs  and  its  full  formula 
allocation. 

***** 

(5)  Reallocation  of  funds  withheld 
from  mod  troubled  PHAs.  Any  amounts 
which  are  not  provided  to  a  PHA  under 
paragraph  (c)(1)  of  this  section  because 
the  PHA  is  designated  as  a  mod  troubled 
agency  under  PHMAP,  shall  be 
reallocated  by  HUD  to  other  PHAs 
under  this  subpart  which  are  not 
designated  as  either  troubled  or  mod 
troubled  agencies  under  PHMAP,  and  to 
IHAs  under  24  CFR  part  905  (subpart  I) 
which  are  not  determined  to  be  high 
risk  under  §  905.135  of  this  chapter,  the 
ACA,  and  the  Field  Office  Monitoring  of 
IHAs  Handbook.  Such  funds  shall  be 
reallocated  in  the  next  FFY  based  upon 
the  relative  needs  of  these  PHAs  and 
IHAs,  as  determined  under  the  formula. 
***** 

(d)  Obligation  of  formula  funding.  All 
formula  funding  should  be  obligati 
within  two  years  of  approval  However, 
due  to  the  size  of  the  grant,  complexity 
of  the  work,  and  other  factors,  the  PHA 
may  propose,  and  HUD  may  approve,  a 
longer  time  period. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2577-0157] 

21.  Section  968.320  is  amended  by 
revising  the  section  heading;  by  revising 
paragraphs  (a),  (b)(2)(i),  (bK3)  ^ough 
(b)(5),  (c)(2),  (d)(l)a),  (d)(lMii), 


(d)(2Xi)(E),  (d)(4),  (d)(5)(i),  (dK5)(iii), 
(d)(6)(i),  (d)(6)(ii),  (d)(7Xv).  (dX7Kviii), 
and  (d)(7)(xv);  by  adding  a  new 
paragraph  (d)(7Kxviii);  by  revising 
paragraphs  (e)  (2),  (3)  and  (4);  and  by 
adding  the  OMB  control  number  to  the 
end  of  the  section,  to  read  as  follows: 

§  968.320  Comprehensive  Plan  (inclodlng 
Five>Year  Action  Plan). 

(a)  Submission.  As  soon  as  possible 
after  modernization  funds  first  become 
available  for  allocation  under  this 
subpart,  HUD  shall  notify  PHAs  in 
writing  of  their  formula  amount.  For 
planning  purposes,  PHAs  may  use  the 
amount  they  received  under  CGP  in  the 
prior  year  in  developing  their 
Comprehensive  Plan  or  they  may  wait 
for  the  annual  HUD  notification  of 
formula  amount  under  §  968.315(b)(1). 

(b) *  •  * 

(2)*  *  * 

(i)  To  assure  that  residents  are  fully 
briefed  and  involved  in  developing  the 
content  of,  and  monitoring  the 
implementation  of,  the  Comprehensive 
Plan  including,  but  not  limited  to,  the 
physical  and  management  needs 
assessments,  viability  analysis,  Five- 
Year  Action  Plan,  and  Annual 
Statement.  If  necessary,  the  PHA  shall 
develop  and  implement  capacity 
building  strategies  to  ensure  meaningful 
resident  participation  in  CGP.  Such 
technical  assistance  efforts  for  residents 
are  eligible  management  improvement 
costs  under  CGP; 

***** 

(3)  Public  notice.  Within  a  reasonable 
amount  of  time  before  the  advance 
meeting  for  residents  under  paragraph 
(b)(4)  of  this  section,  and  the  public 
hearing  under  paragraph  (b)(5)  of  this 
section,  the  PHA  shall  provide  public 
notice  of  the  advance  meeting  and  the 
public  hearing  in  a  manner  determined 
by  the  PHA  and  which  ensures  notice  to 
all  duly  elected  resident  councils; 

(4)  Advance  meeting  for  residents. 

The  PHA  shall  hold,  within  a  reasonable 
amount  of  time  before  the  public 
hearing  under  paragraph  (b)(5)  of  this 
section,  a  meeting  for  residents  and  duly 
elected  resident  councils  at  which  the 
PHA  shall  explain  the  components  of 
the  Comprehensive  Plan.  The  meeting 
shall  be  open  to  all  residents  and  duly 
elected  resident  councils; 

(5)  Public  hearing.  The  PHA  shall 
hold  at  least  one  public  hearing,  and 
any  appropriate  number  of  additional 
hearings,  to  present  information  on  the 
Comprehensive  Plan/ Annual 
Submission  and  the  status  of  prior 
approval  programs.  The  public  hearing 
shall  provide  ample  opportunity  for 
resid^ts,  local  government  oftfoials, 
and  other  interested  jiarties,  to  express 
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their  priorities  and  concerns.  The  PHA 
shall  give  full  consideration  to  the 
comments  and  concerns  of  residents, 
local  government  ofHcials,  and  other 
interested  parities. 

(c)  *  *  * 

(2)  A  copy  of  the  summary  of  total 
preliminary  estimated  costs  to  address  - 
physical  needs  by  each  development 
and  management/operations  needs 
PHA-wide  and  a  specific  description  of 
the  PHA’s  process  for  maximizing  the 
level  of  participation  by  residents  and  a 
summary  of  the  general  issues  raised  on 
the  plan  by  residents  and  others  during 
the  public  comment  process  and  the 
PHA’s  response  to  the  general  issues. 

PHA  records,  such  as  minutes  of 
planning  meetings  or  resident  surveys, 
shall  be  maintained  in  the  PHA’s  files 
and  made  available  to  residents, 
residents  organizations,  and  other 
interested  parties  upon  request;  and 
***** 

(d) *  *  * 

(1)  Summaries.  A  PHA  shall  include 
as  part  of  its  Comprehensive  Plan  the 
following  summaries: 

(1)  A  summary  of  total  preliminary 
estimated  costs  to  address  physical 
needs  by  each  development  and 
management  needs  PHA-wide:  and 

(ii)  A  specific  description  of  the 
PHA’s  process  for  maximizing  the  level 
of  participation  by  residents  during  the 
development,  implementation  and 
monitoring  of  the  Comprehensive  Plan, 
a  summary  of  the  general  issues  raised 
on  the  plan  by  residents  and  others 
during  the  public  comment  process  and 
the  PHA’s  response  to  the  general 
issues.  PHA  records,  such  as  minutes  of 
planning  meetings  or  resident  surveys, 
shall  be  maintained  in  the  PHA’s  files 
and  made  available  to  residents,  duly 
elected  resident  councils,  and  other 
interested  parties,  upon  request. 
***** 

(2) *  •  * 

(0*  *  * 

(E)  In  addition,  the  PHA  shall  provide 
with  respect  to  vacant  or  non-home 
buyer-occupied  Turnkey  III  units,  the 
estimated  number  of  units  that  the  PHA 
is  proposing  for  substantial 
rehabilitation  and  subsequent  sale,  in 
accordance  with  §  968.310(d)(3). 
***** 

(4)  Demonstration  of  long-term 
physical  and  social  viability— {i) 

General.  The  plan  shall  include,  on  a 
development-by-development  basis,  an 
analysis  of  whether  completion  of  the 
improvements  and  replacements 
identified  under  paragraphs  (d)(2)  and 
(d)(3)  of  this  section  will  reasonably 
ensure  the  long-term  physical  and  social 
viability,  including  achieving  structural/ 


system  soundness  and  full  occupancy, 
of  the  development  at  a  reasonable  cost. 
For  cost  reasonableness,  the  PHA  may 
choose  to  use  the  90%  of  Total 
Development  Cost  (TDC)  approach  (the 
preliminary  estimate  of  hard  costs  for 
work  proposed  at  the  development  is 
90%  or  less  of  TDC)  or  a  cost 
reasonableness  approach  related  to  the 
cost  of  individual  work  items  as 
indicated  by  National  cost  indices, 
adjusted  by  local  conditions  and  the 
PHA’s  own  recent  procurement 
experience.  The  PHA  shall  keep 
documentation  in  its  files  to  support  its 
reasonable  cost  determinations  of  each 
major  work  item  (e.g.,  kitchen  cabinets, 
exterior  doors).  HUD  will  review  cost 
reasonableness  as  part  of  its  review  of 
the  Annual  Submission  and  the 
Performance  and  Evaluation  Report. 
Where  necessary,  HUD  will  review  the 
PHA’s  documentation  in  support  of  its 
cost  reasonableness; 

(ii)  Determination  of  non-viability. 
Where  a  PHA’s  analysis  of  a 
development,  under  paragraph  (d)  of 
this  section,  establishes  that  completion 
of  the  identified  improvements  and 
replacements  will  not  result  in  the  long¬ 
term  physical  and  social  viability  of  the 
development  at  a  reasonable  cost,  the 
PHA  shall  not  expend  CGP  funds  for  the 
development,  except  for  emergencies 
and  essential  non-routine  maintenance 
necessary  to  maintain  habitability  until 
residents  can  be  relocated.  The  PHA 
shall  specify  in  its  Comprehensive  Plan 
the  actions  it  proposes  to  take  with 
respect  to  the  non-viable  development 
(e.g.,  demolition  or  disposition  under  24 
CFR  part  970). 

(5)  Five-Year  Action  Plan — (i) 

General.  The  Comprehensive  Plan  shall 
include  a  rolling  Five-Year  Action  Plan 
to  carry  out  the  improvements  and 
replacements  (or  a  portion  thereof) 
identified  under  paragraphs  (d)(2)  and 
(d)(3)  of  this  section.  In  developing  its 
Five-Year  Action  Plan,  the  PHA  shall 
assume  that  the  current  year  funding  or 
formula  amount  will  be  available  for 
each  year  of  its  Five-Year  Action  Plan, 
whichever  the  PHA  is  using  for 
planning  purposes,  plus  the  PHA’s 
estimate  of  the  funds  that  will  be 
available  from  other  sources,  such  as 
State  and  local  governments.  All 
activities  specified  in  an  PHA’s  Five- 
Year  Action  Plan  are  contingent  upon 
the  availability  of  funds; 
***** 

(iii)  Procedure  for  maintaining  current 
Five-Year  Action  Plan.  The  PHA  shall 
maintain  a  current  Five-Year  Action 
Plan  by  annually  amending  its  Five- 
Year  Action  Plan,  in  conjunction  with 
the  Annual  Submission; 


(i)  The  PHA  developed  the 
Comprehensive  Plan/Five-Year  Action 
Plan  or  amendments  thereto  in 
consultation  with  officials  of  the 
appropriate  governing  body  and  with 
development  residents  covered  by  the 
Comprehensive  Plan/Five-Year  Action 
Plan,  in  accordance  with  the 
requirements  of  §  968.320(b)(1)  and  (2); 

(li)  The  Comprehensive  Plan/Five- 
Year  Action  Plan  or  amendments 
thereto  are  consistent  with  the 
appropriate  governing  body’s 
assessment  of  its  low-income  housing 
needs  (as  evidenced  by  its 
Comprehensive  rfousing  Affordability 
Strategy  under  24  CFR  part  91,  if 
applicable),  and  that  the  appropriate 
governing  body  will  cooperate  in 
providing  resident  programs  and 
services:  and 
***** 

(7)*  *  * 

(v)  The  proposed  activities  in  the 
Five-Year  Action  Plan/ Annual 
Statement  are  consistent  with  the 
proposed  or  approved  Comprehensive 
Plan  of  the  PHA; 

***** 

(viii)  The  PHA  has  provided  to  HUD 
any  documentation  that  the  Department 
has  requested  to  carry  out  its  review 
under  the  National  Environmental 
Policy  Act  (NEPA)  and  other  related 
authorities  in  accordance  with  24  CFR 
968.110(c),  (d)  and  (m),  and  will  not 
obligate,  in  any  manner,  the  expenditure 
of  CCP  funds,  or  otherwise  undertake 
the  activities  identified  in  its 
Comprehensive  Plan/Annual  Statement, 
until  the  PHA  receives  written 
notification  from  HUD  indicating  that 
the  Department  has  complied  with  its 
responsibilities  under  NEPA  and  other 
related  authorities; 
***** 

(xv)  The  PHA  has  complied  with  the 
requirements  governing  local 
government  and  resident  participation 
in  accordance  with  24  CFR  968.320(b) 
and  (c),  968.330(d),  and  968.340,  and 
has  given  full  consideration  to  the 
priorities  and  concerns  of  local 
government  and  residents,  including 
comments  which  were  ultimately  not 
adopted,  in  preparing  the 
Comprehensive  Plan/Five-Year  Action 
Plan  and  any  amendments  thereto: 
***** 

(xviii)  The  PHA  will  comply  with 
section  3  of  the  Housing  and  Urban 
Development  Act  of  1968,  as  amended 
and  make  best  efforts,  consistent  with 
existing  Federal,  State,  and  local  laws 
and  regulations,  to  give  low-  and  very 
low-income  persons,  training  and 
employment  opportunities  generated  by 
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CGP  assistance,  and  to  make  best  efforts, 
consistent  with  existing  Federal,  State, 
and  local  laws  and  regulations,  to  award 
contracts  for  work  to  be  performed  in 
connection  with  CGP  assistance  to 
business  concerns  that  provide 
economic  opportunities  for  low-  and 
very  low-income  persons. 

(e)  *  *  • 

(2)  Amendments  to  needs 
assessments.  The  PHA  must  amend  its 
plan  by  revising  its  needs  assessmeiUs 
whenever  it  proposes  to  carry  out 
activities  in  its  Five-Year  Action  Plan  or 
Annual  Statement  that  are  not  reflected 
in  its  current  needs  assessments  (except 
in  the  case  of  emergencies).  The  PHA 
may  propose  an  amendment  to  its  needs 
assessments,  in  connection  with  the 
submission  of  its  Annual  Submission 
(see  §  968.330(b)),  or  at  any  other  time. 
These  amendments  shall  be  reviewed  by 
HUD  in  accordance  with  §  968.325; 

(3)  Six-year  revision  of 
Comprehensive  Plan.  Every  sixth  year 
following  the  initial  year  of 
participation,  the  PHA  shall  submit  to 
HUD,  with  its  Annual  Submission,  a 
complete  update  of  its  Comp>rehensive 
Plan.  A  PHA  may  elect  to  revise  some 
or  all  p>arts  of  the  Comprehensive  Plan 
more  frequently. 

(4)  Annua]  revision  of  Five-Year 
Action  Plan.  Annually,  the  PHA  shall 
submit  to  HUD,  with  its  Annual 
Submission,  an  update  of  its  Five-Year 
Action  Plan,  eliminating  the  previous 
year  and  adding  an  additional  year.  The 
PHA  shall  identify  changes  in  work 
categories  (other  dian  those  included  in 
the  new  fifth  year)  from  the  previous 
year  Five-Year  Action  Plan  when 
making  this  Annual  Submission. 
***** 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2577-0157) 

22.  Section  968.325  is  amended  by 
revising  the  section  heading  and 
paragraph  (c);  and  by  adding  the  OMB 
control  number  to  the  end  of  the 
section,  to  read  as  follows; 

§  968.325  HUD  review  and  approval  of 
Comprehensive  Plan  (including  Five-Year 
Action  Plan). 

***** 

(c)  Effect  of  HUD  approval  of 
Comprehensive  Plan.  After  HUD 
approves  the  Comprehensive  Plan 
(including  the  Five-Year  Action  Plan), 
or  any  amendments  to  the  plan,  it  shall 
be  binding  upon  HUD  and  the  PHA, 
until  such  time  as  the  PHA  submits,  and 
HUD  approves,  an  amendment  to  its 
plan.  The  PHA  is  expected  to  undertake 
the  work  set  forth  in  the  Annual 
Statement.  However,  the  PHA  may 
undertake  any  of  the  work  identified  in 
any  of  the  other  four  years  of  the  latest 


approved  Five-Year  Action  Plan,  current 
approved  Annual  Statement  or 
previously  approved  CLAP  budgets, 
without  furtter  HUD  approval.  Actual 
uses  of  the  funds  are  to  be  reflected  in 
the  PHA  annud  Performance  and 
Evaluation  Report  for  each  grant.  See 
§  968.340.  The  PHA  is  encouraged  to 
inform  the  residents  of  significant 
changes  (such  as  changes  in  scope  of 
work  or  whenever  it  moves  items  within 
the  approved  Five-Year  Action  Plan). 
Documentation  of  that  information  shall 
be  retained  in  PHA  files.  If  HUD 
determines  as  a  result  of  an  audit  or 
monitoring  findings  that  a  PHA  has 
provided  false  or  substantially 
inaccurate  data  in  its  Ounprehensive 
Plan/ Annual  Submission  or  has 
circumvented  the  intent  of  the  program, 
HUD  may  condition  the  receipt  of 
assistance,  in  accordance  with 
§  968.345.  Moreover,  in  accordance  with 
18  U.S.C.  1001,  any  individual  or  entity 
who  knowingly  and  willingly  makes  or 
uses  a  docunmnt  or  writing  containing 
any  false,  fictitious  or  fraudulent 
statement  or  entry,  in  any  matter  within 
the  puisdiction  of  any  department  or 
agency  of  the  United  States,  shall  be 
fined  not  more  than  $10,(K)0  or 
imprisoned  for  not  more  than  five  years, 
or  both. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2577-0157) 

23.  Section  968.330  is  amended  by 
revising  paragraphs  (a),  (b),  (c),  (d),  (e) 
introductory  text,  (e)(1),  (e)(2),  (e)(4), 
(e)(8),  (f),  (g)(1),  (g)(2)  introductory  text, 
(g)(2)(i),  (h),  (i),  and  (j);  by  adding  a  new 
paragraph  (k);  and  by  adding  the  OMB 
control  number  to  the  end  of  the 
section,  to  read  as  follows: 

§  968.330  Annual  Submission  of  activities 
and  expenditures. 

(a)  Genera}.  The  Annual  Submission 
is  a  collective  term  for  all  documents 
which  the  PHA  must  submit  to  HUD  for 
review  and  approval  before  accessing 
the  current  FFY  grant  funds.  Such 
documents  include  the  Annual 
Statement,  Work  Statements  for  years 
two  through  five  of  the  Five-Year  Action 
Plan,  local  government  statement,  PHA 
Board  Resolution,  materials 
demonstrating  the  partnership  process 
and  any  other  documents  as  prescribed 
by  HUD.  For  planning  purposes,  a  PHA 
may  use  either  the  amount  of  funding 
received  in  the  current  year  or  the  actual 
formula  amount  provid^  in  HUD’s 
notification  under  §968.315fb)(l)  in 
developing  the  Five-Year  Action  Plan 
for  presentation  at  the  resident  meetings 
and  public  hearing.  Work  ^atements 
cover  the  second  dirough  the  fifth  years 
of  the  Five-Year  Action  Plan  and  set 


forth  the  major  work  categories  and 
costs  by  development  or  PHA-wide 
which  the  PHA  intends  to  undertake  in 
each  year  of  years  two  through  five.  In 
preparing  these  Work  Statements,  the 
PHA  shall  assume  that  the  current  FFY 
formula  amount  will  be  available  in 
each  year  of  years  two  through  five.  The 
Work  Statements  for  all  five  years  will 
be  at  the  same  level  of  detail  so  that  the 
PHA  may  interchange  work  items  as 
discussed  in  §  968.32(Kd)(5Ki).  A  PHA 
may  budget  up  to  8%  of  its  annual  grant 
in  a  contingency  account  for  cost 
overruns. 

(b)  Submission.  After  receiving  HUD 
notification  of  the  formula  amount  and 
estimating  how  much  funding  will  be 
available  from  other  sources,  s\ich  as 
State  and  local  governments,  and 
determining  its  activities  and  costs 
based  on  the  current  FFY  formula 
amount,  the  PHA  shall  submit  its 
Annual  Submission. 

(c)  Acceptance  for  review.  (1)  Upon 
receipt  of  an  Annual  Submission  from  a 
PHA,  HUD  shall  determine  whether 

(1)  The  Annual  Submission  contains 
each  of  the  required  components;  and 

(ii)  The  PHA  has  submitted  any 
additional  information  or  assurances 
required  as  a  result  of  HUD  monitoring, 
findings  of  inadequate  PHA 
performance,  audit  findings,  and  dvil 
rights  compliance  findings. 

(2)  If  the  PHA  has  submitted  a 
complete  Annual  Submission  and  all 
required  information  and  assurances, 
HUD  will  accept  the  submission  for 
review,  as  of  the  date  of  receipt.  If  the 
PHA  has  not  submitted  all  required 
material,  HUD  will  promptly  notify  the 
PHA  that  it  has  disapiproved  the 
submission,  indicating  the  reasons  for 
disapproval,  the  modifications  required 
to  qualify  the  Annual  Submission  for 
HUD  review,  and  the  date  by  which 
such  modifications  must  be  received  by 
HUD. 

(d)  Besident  and  local  government 
participation.  A  PHA  is  required  to 
develop  its  Annual  Submission, 
including  any  proposed  amendments  to 
its  Comprehensive  Plan  as  provided  in 
§968.320  (b)  and  (c),  in  consultation 
with  officials  of  the  appropriate 
governing  body  (or,  in  the  case  of  a  PHA 
with  developments  in  multiple 
jurisdictions,  in  consultation  with  the 
CEO  of  each  such  jurisdiction  or  with  an 
advisory  group  representative  of  all 
jurisdictions)  and  with  residents  and 
duly  elected  resident  councils  of  the 
developments  covered  by  the 
Comprehensive  Plan,  as  follows; 

(1)  Public  notice.  Within  a  reasonable 
amount  of  time  before  the  advance 
meeting  for  residents  under  paragraph 
(dK2)  of  this  section,  and  the  public 


44842  Federal  Register  /  Vol.  59,  No.  167  /  Tuesday,  August  30,  1994  /  Rules  and  Regulations 


hearing  under  paragraph  (d)(3)  of  this 
section,  the  PHA  shall  annually  provide 
public  notice  of  the  advance  meeting 
and  the  public  hearing  in  a  manner 
determined  by  the  PHA  and  which 
ensures  notice  to  all  duly  elected 
resident  councils; 

(2)  Advance  Meeting  with  residents. 
The  PHA  shall  at  least  annually  hold  a 
meeting  open  to  all  residents  and  duly 
elected  resident  councils.  The  advance 
meeting  shall  be  held  within  a 
reasonable  amount  of  time  before  the 
public  hearing  under  paragraph  (d)(3)  of 
this  section.  The  PHA  will  provide 
residents  with  information  concerning 
the  contents  of  the  PHA’s  Five-Year 
Action  Plan  (and  any  proposed 
amendments  to  the  PHA’s 
Comprehensive  Plan  to  be  submitted 
with  the  Annual  Submission)  so  that 
residents  can  comment  adequately  at 
the  public  hearing  on  the  contents  of  the 
Five-Year  Action  Plan  and  any  proposed 
amendments  to  the  Comprehensive 
Plan. 

(3)  Public  hearing.  The  PHA  shall 
annually  hold  at  least  one  public 
hearing,  and  any  appropriate  number  of 
additional  hearings,  to  present 
information  on  the  Annual  Submission 
and  the  status  of  prior  approved 
programs.  The  public  hearing  shall 
provide  ample  opportunity  for  residents 
of  the  developments  covered  by  the 
Comprehensive  Plan,  officials  of  the 
appropriate  governing  body,  and  other 
interested  parties,  to  express  their 
priorities  and  concerns.  The  PHA  shall 
give  full  consideration  to  the  comments 
and  concerns  of  residents,  local 
government  officials,  and  other 
interested  parties  in  developing  its  Five- 
Year  Action  Plan,  or  any  amendments  to 
its  Comprehensive  Plan. 

(4)  Expedited  scheduling.  PHAs  are 
encouraged  to  hold  the  meeting  with 
residents  and  duly  elected  resident 
councils  under  paragraph  (d)(2)  of  this 
section,  and  the  public  hearing  under 
paragraph  (d)(3)  of  this  section  between 
July  1  (i.e.,  after  the  end  of  the  program 
year — June  30)  and  September  30,  using 
the  formula  amount  for  the  current  FFY. 
If  a  PHA  elects  to  use  such  expedited 
scheduling,  it  must  explain  at  the 
meeting  with  residents  and  duly  elected 
resident  councils  and  at  the  public 
hearing  that  the  current  FFY  amount  is 
not  the  actual  grant  amount  for  the 
subsequent  year,  but  is  rather  the 
amount  used  for  planning  purposes.  It 
must  also  explain  that  the  Five-Year 
Action  Plan  will  be  adjusted  when  HUD 
provides  notihcation  of  the  actual 
formula  amount,  and  explain  which 
major  work  categories  at  which 
developments  may  be  added  or  deleted 
to  adjust  for  the  actual  formula  amount 


and  that  any  added  work  categories/ 
developments  will  come  from  the 
Comprehensive  Plan. 

(e)  Contents  of  Annual  Submission. 

The  Annual  Statement  for  each  year 
must  include,  for  each  development  or 
on  a  PHA-wide  basis  for  management 
improvements  or  certain  physical 
improvements  for  which  work  is  to  be 
funded  out  of  that  year’s  grant; 

(1)  A  list  of  development  accounts 
with  an  identihcation  of  major  work 
categories; 

(2)  The  cost  for  each  major  work 
category,  as  wejl  as  a  summary  of  cost 
by  development  account; 

***** 

(4)  For  each  development  and  for  any 
management  improvements  not  covered 
by  a  HUD-approved  MOA  or 
management  improvement  plan,  a 
schedule  for  the  use  of  current  year 
funds,  including  target  dates  for  the 
obligation  and  expenditure  of  the  funds. 
In  general,  HUD  expects  that  a  PHA  will 
obligate  its  current  year’s  allocation  of 
CGP  funds  (except  for  its  funded 
replacement  reserves)  within  two  years, 
and  expend  such  funds  within  three 
years,  of  the  date  of  HUD  approval, 
unless  longer  time-frames  are  approved 
by  HUD  due  to  the  size  of  the  grant,  the 
complexity  of  the  work,  and  other 
factors; 

***** 

(8)  A  PHA  resolution  approving  the 
Annual  Submission  or  any  amendments 
thereto,  as  set  forth  in  §  968.320(d)(7). 

(0  Additional  submissions  with 
Annual  Submission.  A  PHA  shall 
submit  with  the  Annual  Submission  any 
amendments  to  the  Comprehensive 
Plan,  as  set  forth  in  §  968.320(e),  and 
such  additional  information  as  may  be 
prescribed  by  HUD.  HUD  shall  review 
any  proposed  amendments  to  the 
Comprehensive  Plan  in  accordance  with 
review  standards  imder  §  968.325(b). 

(g)  HUD  review  and  approval  of 
Annual  Submission.  (1)  General.  An 
Annual  Submission  accepted  in 
accordance  with  paragraph  (a)  of  this 
section  shall  be  considered  to  be 
approved,  unless  HUD  notifies  the  PHA 
in  writing,  postmarked  within  75 
calendar  days  of  the  date  that  HUD 
receives  the  Annual  Submission  for 
review  under  paragraph  (c)  of  this 
section,  that  HUD  has  disapproved  the 
Annual  Submission,  indicating  the 
reasons  for  disapproval,  the 
modifications  required  to  make  the 
Annual  Submission  approvable,  and  the 
date  by  w'hich  such  modifications  must 
be  received  by  HUD.  HUD  may  request 
additional  information  (e.g.,  for 
eligibility  determinations)  to  facilitate 
review  and  approval  of  the  Annual 


Submission  during  the  75-day  review 
period.  HUD  shall  not  disapprove  an 
Annual  Submission  on  the  basis  that  the 
Department  cannot  complete  its  review 
under  this  section  within  the  75-day 
deadline; 

(2)  Bases  for  disapproval  for  Annual 
Submission.  HUD  shall  approve  the 
Annual  Submission,  except  where; 

(i)  Plainly  inconsistent  with 
Comprehensive  Plan.  HUD  determines 
that  the  activities  and  expenditures 
proposed  in  the  Annual  Submission  are 
plainly  inconsistent  with  the  PHA’s 
approved  Comprehensive  Plan; 
***** 

(h)  Amendments  to  Annual 
Statement.  The  PHA  shall  advise  HUD 
of  all  changes  to  the  PHA’s  approved 
Annual  Statement  in  its  Performance 
and  Evaluation  Report  submitted  under 
§  968.305.  The  PHA  shall  submit  to 
HUD  for  prior  approval  any  additional 
work  categories  (except  for  emergency 
work)  which  are  not  within  the  PHA’s 
approved  Five-Year  Action  Plan. 

(i)  Failure  to  obligate  formula  funds 
and  extension  of  time  for 
performance. — (1)  Failure  to  obligate 
formula  funds.  If  the  PHA  fails  to 
obligate  formula  funds  within  the 
approved  or  extended  time  period,  the 
PHA  may  be  subject  to  an  alternative 
management  strategy  which  may 
involve  third-party  oversight  or 
administration  of  the  modernization 
function.  HUD  would  only  require  such 
action  after  a  corrective  action  order  had 
been  issued  under  §  968.345  and  the 
PHA  failed  to  comply  with  the  order. 
HUD  could  then  require  an  alternative 
management  strategy  in  a  corrective 
action  order.  A  PHA  may  appeal  in 
writing  the  corrective  action  order 
requiring  an  alternative  management 
strategy  within  30  calendar  days  of  that 
order.  HUD  Headquarters  shall  render  a 
written  decision  on  a  PHA’s  appeal 
within  30  calendar  days  of  the  date  of 
its  receipt  of  the  PHA’s  appeal. 

(2)  Extension  of  time  for  performance. 
A  PHA  may  extend  the  target  dates  for 
fund  obligation  and  expenditure  in  the 
approved  Annual  Statement  whenever 
any  delay  outside  the  PHA’s  control 
occurs,  as  specified  by  HUD,  and  the 
extension  is  made  in  a  timely  manner. 
Such  revision  is  subject  to  HUD  review 
under  §  968.345(a)(2)  as  to  the  PHA’s 
continuing  capacity.  HUD  shall  not 
review  as  to  a  PHA’s  continuing 
capacity  any  revisions  to  a  PHA’s 
Comprehensive  Plan  and  related 
statements  where  the  basis  for  the 
revision  is  that  HUD  has  not  provided 
the  amount  of  assistance  set  forth  in  the 
Annual  Submission,  or  has  not  provided 
such  assistance  in  a  timely  manner. 
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(j)  ACC  Amendment.  After  HUD 
approval  of  each  year’s  Annual 
Submission,  HUD  and  the  PHA  shall 
enter  into  an  ACC  amendment  to  obtain 
modernization  funds.  The  ACC 
amendment  shall  require  low-income 
use  of  housing  for  not  less  than  20  years 
from  the  date  of  the  ACC  amendment 
(subject  to  sale  of  homeownership  units 
in  accordance  with  the  terms  of  the 
ACC). 

(k)  Declaration  of  trust.  As  HUD  may 
require,  the  PHA  shall  execute  and  file 
for  record  a  Declaration  of  Trust  as 
provided  under  the  ACC  to  protect  the 
rights  and  interests  of  HUD  throughout 
the  20-year  period  during  which  the 
PHA  is  obligated  to  operate  its 
developments  in  accordance  with  the 
ACC,  the  Act,  and  HUD  regulations  and 
requirements.  (Approved  %  the  Office 
of  Management  and  Budget  under 
control  number  2577-0157) 

24.  Section  968.335  is  amended  by 
revising  paragraph  (a)  introductory  text 
and  paragraph  (b),  to  read  as  follows: 

§  968.335  Conduct  of  modernization 
activities. 

(a)  Initiation  of  activities.  After  HUD 
has  approved  a  Five-Year  Action  Plan 
and  entered  into  an  ACC  amendment 
with  the  PHA,  the  PHA  shall  undertake 
in  a  timely,  efficient  and  economical 
manner,  the  modernization  activities 
and  expenditures  set  forth  in  its 
approved  Annual  Statement  or 
substitute  work  categories  from  within 
the  approved  Five-Year  Action  Plan, 
subject  to  the  following  requirements: 

H  it  H  it  it 

(b)  Fund  requisitions.  To  request 
modernization  funds  against  the  Annual 
Statement,  the  PHA  shall  comply  with 
requirements  prescribed  by  HUD. 

***** 

25.  Section  968.340  is  amended  by 
revising  paragraphs  (a)  and  (b)(2);  by 
removing  paragraph  (b)(3);  by 
redesignating  paragraphs  (b)(4)  through 
(b)(7)  as  paragraphs  (b)(3)  through  (b)(6), 
respectively;  by  revising  the  newly 
redesignated  paragraphs  (b)(4)  and 
(b)(6);  and  by  adding  the  OMB  control 
number  to  the  end  of  the  section,  to  read 
as  follows: 

§968.340  PHA  Performance  and 
Evaluation  Report 

(a)  Submission.  For  any  FFY  in  which 
a  PHA  has  received  assistance  under 
this  subpart,  the  PHA  shall  submit  a 
Performance  and  Evaluation  Report,  in 
a  form  and  at  a  time  to  be  prescribed  by 
HUD,  describing  its  use  of  assistance  in 
accordance  with  the  approved  Annual 
Statement.  The  PHA  shall  make 
reasonable  efforts  to  notify  residents  and 
officials  of  the  appropriate  governing 


body  of  the  availability  of  the  draft 
report,  make  copies  available  to 
residents  in  the  development  office,  and 
provide  residents  with  at  least  30 
calendar  days  in  which  to  comment  on 
the  report. 

(b)  *  *  * 

(2)  An  explanation  of  how  the  PHA 
has  used  the  CGP  funds  to  address  the 
needs  identified  in  its  Comprehensive 
Plan  and  to  carry  out  the  activities 
identified  in  its  approved  Five-Year 
Action  Plan,  and  shall  specifically 
address: 

(i)  Any  funds  used  for  emergency 
needs  not  set  forth  in  its  Five-Year 
Action  Plan;  and 

(ii)  Any  changes  to, the  Annual 
Statement  under  §  968.330; 
***** 

(4)  The  current  status  of  the  PHA’s 
obligations  and  expenditures  and 
specifying  how  the  PHA  is  performing 
with  respect  to  its  implementation 
schedules,  and  an  explanation  of  any 
necessary  revision  to  the  planned  target 
dates; 

***** 

(6)  A  resolution  by  the  PHA  Board  of 
Commissioners  approving  the 
Performance  and  Evaluation  Report  and 
containing  a  certification  that  the  PHA 
has  made  reasonable  efforts  to  notify 
residents  in  the  development(s)  and 
local  government  officials  of  the 
opportunity  to  review  the  draft  report 
and  to  comment  on  it  before  its 
submission  to  HUD,  and  that  copies  of 
the  report  were  provided  to  residents  in 
the  development  office  and  to  local 
government  officials,  or  furnished  upon 
their  request, 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  no.  2577.0157)  ^ 

26.  Section  968.345  is  amended  by 
revising  paragraphs  (a)(l)(i),  (a)(l)(ii), 
(a)(2)(i)(A),  and  (a)(3)(ii);  by  adding  a 
new  paragraph  (a)(3)(iii);  by  revising 
peiragraphs  (e)(2)  and  (e)(4);  by 
redesignating  paragraph  (e)(7)  to  read 
paragraph  (e)(8):  by  adding  a  new 
paragraph  (e)(7);  and  by  adding  the 
OMB  control  number  to  the  end  of  the 
section,  to  read  as  follows: 

§968.345  HUD  review  of  PHA 
performance. 

(a)*  *  * 

(1)*  *  * 

(i)  In  making  this  determination,  HUD 
will  review  the  PHA’s  performance  to 
determine  whether  the  modernization 
activities  undertaken  during  the  period 
under  review  conform  substantially  to 
the  activities  specified  in  the  approved 
Five-Year  Action  Plan.  HUD  will  also 
review  a  PHA’s  progress  against  the 
implementation  schedules  for  purposes 


of  determining  whether  the  PHA  has 
carried  out  its  modernization  activities 
in  a  timely  manner; 

(ii)  HUD  will  review  a  PHA’s 
performance  to  determine  whether  the 
activities  carried  out  comply  with  the 
requirements  of  the  Act,  including  the 
requirement  that  work  carried  out  meets 
the  modernization  and  energy 
conservation  standards  in  §968.115, 
this  part,  and  other  applicable  laws  and 
regulations.  This  review  should  also 
include  a  review  of  the  PHA’s  section  3 
(of  the  Housing  and  Urban  Development 
Act  of  1968)  past  performance. 

(2)*  »  * 

(i)  *  *  * 

(A)  Carried  out  its  activities  under  the 
CGP  program,  as  well  as  the  CIAP,  in  a 
timely  manner,  taking  into  account  the 
level  of  funding  available  and  whether 
the  PHA  obligates  its  modernization 
funds  within  two  years  from  the 
execution  of  the  ACC  amendment  and 
expends  such  modernization  funds 
within  three  years  of  ACC  amendment 
execution,  or  such  longer  period  where 
approved  by  HUD  or  where  extended  by 
the  PHA  for  reasons  outside  of  its 
control. 

***** 

(3)  *  *  * 

(ii)  With  respect  to  the  management 
condition  of  the  PHA,  whether  the  PHA 
has  achieved,  or  is  making  reasonable 
progress  towards  implementing  the 
work  items  specified  in  its  Annual 
Statement  and  Five-Year  Action  Plan 
which  are  designed  to  address 
deficiencies  identified  through  its 
management  needs  assessment, 

PHMAP,  audits,  or  HUD  reviews;  and 

(iii)  In  determining  whether  the  PHA 
has  made  reasonable  progress,  HUD  will 
take  into  account  the  level  of  funding 
available  and  whether  the  PHA  obligates 
its  modernization  funds  within  two 
years  ft'om  the  execution  of  the  ACC 
amendment  and  expends  such 
modernization  funds  within  three  years 
of  ACC  amendment  execution,  or  such 
longer  period  if  approved  by  HUD  or 
extended  by  the  PHA  for  reasons 
outside  of  its  control  in  an 
implementation  schedule.  The  PHA 
must  demonstrate  to  HUD’s  satisfaction 
that  any  lack  of  timeliness  (beyond  the 
time  periods  specified  in  this  paragraph 
or  date  specified  in  a  HUD  approved 
implementation  schedule)  has  resulted 
from  factors  beyond  the  PHA’s  control. 

If  the  PHA  fails  to  obligate  formula 
funds  within  the  approved  or  extended 
time  period,  the  PHA  may  be  subject  to 
an  alternative  management  strategy 
which  may  involve  third-party  oversight 
or  administration  of  the  modernization 
function.  HUD  would  only  require  sue  h 
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actkMi  after  a  corrective  action  order  had 
been  issued  under  tlus  section  and  the 
PHA  failed  to  comply  with  the  order. 
HUD  could  then  require  an  alternative 
managemeBt  strategy  in  a  corrective 
action  order.  A  PHA  may  appeal  in 
writing  the  corrective  action  order 
requiring  an  ahemative  management 
strategy  within  30  calendar  days  of  that 
order.  HUD  Headquarters  shall  render  a 
written  decision  on  a  MiA’s  appeal 
within  30  calendar  daj'S  of  the  date  of 
its  receipt  of  the  PHA’s  appeal. 

ft  *  *  *  * 

(e)*  *  * 


(2)  Submit  detailed  schedules  for 
completing  the  erode  identified  in  its 
Annual  St^emeuts  and  report 
periodically  on  its  progress  on  meting 
the  schedules; 

*  ft  ft  ^  ft  ft 

(4)  Submit  additional  material  in 
support  of  one  or  m(»e  of  the 
statements,  resolutions,  and 
certificaflioQS  submitted  as  part  of  the 
PHA’s  Comprehensive  Plan,  Five-Year 
Actiem  Plan,  or  Perfbrm^ice  and 
Evaluation  Report; 

ft  ft  ft  ft  ft 


(7)  Submit  to  an  ahemative 
management  strategy  which  may 
invedve  third-party  oversi^t  or 
administration  ol  the  modernization 
function  (see  §968315(d»;  and 

ft  ft  ft  ft  ft 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2577-0157) 
Dated:  August  18, 1994. 

Michael  B.  Janis, 

Geaeral  Depatjf  Assislaitt  Secretary  for  Public 
and  Indian  Housii^. 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

43  CFR  Parts  3720, 3730,  3800,  3810, 
3820, 3830,  and  3850 

[WO-660-41 91 -02-24 1 A;  Circular  No. 

2657] 

RIN  1004-AC17 

Mining  Claims;  Maintenance  and 
Location  Fees;  Lands  Open  to 
Location,  National  Parks,  King  Range 
National  Conservation  Area,  Indian 
Reservations,  Surface  Management; 
Removal  of  Obsolete  or  Expired 
Regulations,  Consolidation  of 
Remaining  Sections 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Final  rule. 

SUMMARY:  This  final  rule  implements 
provisions  of  the  Omnibus  Budget 
Reconciliation  Act  of  1993  (the  Act)  that 
require  a  $25  location  fee  and  a  $100 
aimual  maintenance  fee  for  each  mining 
claim  and  site  located  and  held  under 
the  general  mining  laws.  The  fee 
requirements  remain  in  effect  through 
1998,  and  apply  to  the  assessment  years 
1994-95  through  1998-99.  The  final 
rule  establishes  the  procedures  for 
paying  and  administering  the  required 
annual  maintenance  eind  location  fees, 
puts  into  regulation  the  statute’s 
mandatory  payment  deadlines  and  its 
mandatory  provision  that  failure  to  pay 
the  fees  on  time  constitutes 
abandonment  of  the  claim  or  site, 
amends  the  recording  and  assessment 
work  regulations  to  conform  to  the 
requirements  of  the  Act,  and  establishes 
procedures  by  which  small  miners  may 
obtain  a  waiver  horn  payment  of  the 
maintenance  fee.  The  final  rule  also 
implements  the  new  location  and 
recording  requirements  for  mining 
claims  located  on  Stockraising 
Homestead  Act  lands.  These 
requirements  are  contained  in  the  Act  of 
April  16, 1993  (107  Stat.  60).  It  also 
removes  obsolete  or  expired  provisions, 
and  consolidates  provisions  that  are  still 
in  force  and  effect  in  the  regulations 
concerning  location  and  entry  of  mining 
claims  and  sites  on  coal  bearing  lands. 
National  Park  System  units,  the  King 
Range  Conservation  Area,  and  Indian 
reservations. 

EFFECTIVE  DATE:  August  30, 1994. 
ADDRESSES:  Any  suggestions  or 
inquiries  should  be  sent  to:  Director 
(660),  Mail  Stop  501,  Bureau  of  Land 
Mcmagement,  1849  C  Street,  N.W., 
Washington,  D.C  20240. 


FOR  FURTHER  INFORMATION  CONTACT: 

Frank  Bruno  or  Roger  Haskins  at  (202) 
452-0350. 

SUPPLEMENTARY  INFORMATION:  A 
proposed  rule  amending  certain  secticms 
of  the  regulations  at  43  CFR  parts  3720, 
3730,  3800,  3810,  3820,  3830,  and  3850 
was  published  in  the  Federal  Register 
on  May  11, 1994  (59  FR  24572).  There 
were  25  comments  received  regarding 
the  proposal.  Six  comments  wexe 
received  from  Bureau  of  Land 
Management  (BLM)  State  Offices,  4 
comments  were  received  from  private 
attorneys,  3  comments  were  received 
from  individuals  not  connected  with  the 
mining  industry,  3  comments  were 
received  from  mining  claimants,  3 
comments  were  received  from  mining 
industry  organizations,  1  comment  was 
received  frnm  an  individual  in  a 
mining-related  business,  1  comment 
was  received  from  a  county  government. 
1  comment  was  received  from  an 
environmental  group,  1  comment  was 
received  from  a  mining  company,  1 
comment  was  received  from  a  Forest 
Service  employee,  and  1  comment  was 
received  from  an  individual  BLM 
employee. 

The  Department  of  the  Interior,  in 
accordmice  with  5  U.S.C.  553(d),  for 
good  cause  finds  that  it  would  not  be  in 
the  public  interest  to  delay  the  effective 
date  until  30  days  after  publication.  The 
deadline  for  payment  of  the  annual 
maintenance  fee  is  August  31, 1994.  The 
mining  industry  needs  as  much  time  as 
possible  to  comply  with  the  rule,  and 
the  BLM  State  Offices  will  not  be  able 
to  accept  filing  and  payments,  or  to 
assist  the  public  in  other  ways,  until  the 
rule  is  effective. 

General  Comments 

The  proposed  rule  contained  several 
references  to  the  Act  of  October  5, 1992, 
which  established  the  mining  claim 
rental  fee  that  has  been  in  effect  siirce 
the  date  of  its  enactment  and  which  will 
expire  on  September  30, 1994.  For  the 
sake  of  simplicity,  and  because  (1)  The 
maintenance  fee  essentially  replaces  the 
original  rental  fee,  (2)  the  rental  fee 
statute  will  expire  on  September  30,  and 
(3)  any  remaining  issues  regarding  the 
rental  fee  can  be  dealt  with  using  the 
regulations  that  implemented  the 
October  5, 1992,  Act,  which  were 
codified  in  the  1993  Code  of  Federal 
Regulations  (CFR),  all  references  to  the 
1992  Act  have  been  removed  from  this 
final  rule,  including  references  to  rental 
fees. 

The  comments  addressed  all  aspects 
of  the  proposed  rule.  They  were  all 
given  careful  consideration  and  are 
addressed  in  this  preamble. 


One  comment  asked  whether  the  $10 
service  charge  for  recording  notices  of 
location  was  being  eliminated.  The 
answer  is  no,  because  itts  required  for 
cost  recovery  purposes.  The  service 
charge  requirement  is  retained  in 
§3833.1-4(a). 

One  comment  expressed  uncertainty 
as  to  when  the  new  maintenance  fee 
was  to  be  effective.  The  maintenance  fee 
for  existing  claims  is  first  due  to  be  filed 
on  or  before  August  31, 1994,  to  hold 
the  claim  for  the  1994-1995  assessment 
year. 

One  comment  stated  that  the 
maintenance  fee  should  not  be  subject 
to  increases  tied  to  the  consumer  price 
index  and  that  such  increases  would  put 
the  fee  out  of  sight  for  small  miners.  The 
comment  further  stated  that  these 
increases  should  not  apply  to  those 
holding  10  or  fewer  claims.  The 
provision  to  adjust  maintenance  fees  to 
reflect  changes  in  the  consumer  price 
index  is  statutory  and  caimot  be 
changed  in  this  rule.  However,  it  would 
not  affect  small  miners  who  file  a  valid 
waiver  certification  statement.  Such 
individuals  would  not  have  to  pay  the 
maintenance  fee,  but  would  continue  to 
perform  $100  worth  of  assessment  work 
as  required  by  the  Mining  Law  of  1872. 

One  comment  stated  that  this  rule  and 
other  unspecified  changes  in  the  Mining 
Law  were  being  done  without 
congressional  authorization  and  are 
putting  the  mining  industry  out  of 
business.  The  rule  is  being  promulgated 
and  is  explicitly  required  by  Section 
10106  of  the  Omnibus  Budget 
Reconciliation  Act  of  1993  (107  Stat. 
407),  as  enacted  by  Congress.  Despite 
the  reduction  in  active  mining  claims  on 
Federal  lands  since  $100  fees  were  first 
required  in  the  1992-93  assessment 
year,  there  is  no  substantial  evidence  to 
suggest  that  the  fee  is  driving  the  bona 
fide  mining  industry  out  of  business. 

One  comment  objected  to  the  short 
notice  given  in  the  proposed  rule  on 
May  11, 1994,  that  assessment  work  to 
hold  the  claim  for  those  claimants 
qualifying  as  small  miners  for  the 
assessment  year  beginning  on 
September  1, 1994,  must  be  completed 
in  the  assessment  year  ending  on  that 
date.  However,  enactment  of  the 
Omnibus  Budget  Reconciliation  Act  on 
August  10, 1993,  predated  the  beginning 
of  the  assessment  year  ending  on 
September  1, 1994,  and  served  as  ample 
notice  for  those  claimants  seeking  to 
qualify  as  small  miners  under  the  new 
legislation. 

One  comment  objected  to  cmy  change 
in  the  Mining  Law.  Since  the  Congress 
has  amended  the  Mining  Law  to  require 
a  maintenance  fee,  no  changes  in  the 
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rule  are  warranted  as  a  result  of  this 
comment. 

Two  comments  stated  that  references 
to  the  due  date  for  payment  of  the  initial 
maintenance  fee,  whiidi  is  made  at 
recordation  of  the  notice  of  location  and 
within  90  days  after  location,  were 
ambiguous.  The  comment  identified  the 
problem  as  a  possible  conflict  between 
the  location  date  on  the  notice  of 
location  and  the  location  date  under 
State  law.  However,  pursuant  to  30 
U.S.C.  28,  the  date  of  the  locaticm  of  the 
mining  claim  is  fixed  under  State  law, 
and  that  is  the  date  used  by  BLM  to 
determine  the  90-day  period  under  the 
Federal  Land  Policy  and  Management 
Act  of  1976  (FLPMA)  (43  U.S.C.  1701  et 
seq.). 

One  comment  frcmi  a  county 
government  stated  that  the  removal  of 
the  requirement  to  file  assessment  work 
with  BLM  for  those  who  pay  the 
maintenance  fee  will  cause  the  same 
problems  as  those  that  occurred  under 
the  rental  fee  requirements  imposed  by 
the  Interior  Department  and  Related 
Agencies  Appropriations  Act  of  1993. 
The  comment  stated  that  because  the 
Federal  requirement  to  record  annual 
labor  with  BLM  had  been  lifted,  filings 
were  not  being  made  with  county 
recorders,  affecting  the  record  title 
history  as  well  as  State  tax  collections. 
Filings  may  still  be  required  under  State 
law.  If  State  law  does  not  require  filing 
with  county  recorders,  then  State  law 
could  be  amended  to  remedy  the 
problem.  Also,  miners  may  risk  losing 
their  claims  to  third  parties  if  they  do 
not  record  with  county  recorders,  and 
are  urged  to  comply  with  State  and 
Federal  mining  laws. 

One  comment  stated  that  there  was 
some  confusion  with  the  term  “record” 
as  used  in  the  proposed  rule.  The 
comment  said  that  the  term  should  be 
defined  to  apply  only  to  county 
recordings  and  never  to  BLM  “filings." 
The  term  “record”  has  been  used  to 
refer  to  certain  BLM  filings  for  many 
years.  Any  reference  to  BLM  recordation 
in  the  regulations  clearly  refers  only  to 
BLM  requirements  for  filings  in  the 
proper  BLM  office.  It  is  inappropriate  to 
provide  for  exclusive  application  of  the 
term  to  county  recordings. 

One  comment  stated  mat  a  notarized 
signature  fiom  each  owner  c«i  a  new 
notice  of  location  should  be  required  for 
State  and  Fed^al  tax  purposes.  The 
addition  of  this  requirement  would  be  of 
no  value  to  BLM,  because  BLM  is  not 
the  official  repository  of  mining  claim 
ovmership  records.  The  States  should 
ensure  that  their  laws  are  adequate  to 
trace  ownership  for  tax  purposes. 

One  comment  stated  mat  the  rule 
should  require  a  notice  of  intention  to 


hold  to  be  filed  in  the  local  State 
jurisdiction  in  certain  circumstances. 

No  such  requirements  can  be  added  to 
this  rule,  because  the  1993  Act  does  not 
impose  a  filing  requirement  equivalent 
to  the  filing  requirements  in  Section  314 
of  FLJ^4A.  It  is  therefore  up  to  the 
States  to  impose  such  requirements  as 
long  as  the  1993  Act  remains  in  effect. 

One  comment  stated  that  the  rule 
should  require  that  relinquishments 
contain  notarized  signatures  of  every 
owner  in  order  to  protect  all  owners 
from  having  their  interests  voided 
without  their  consent.  This  is  not 
necessary  because  relinquishments 
relate  only  to  the  claimant  making  the 
relinquishment,  and  only  his  or  her 
interest  would  be  dropped,  not  the 
interests  of  other  claimants. 

One  comment  stated  that  it  is  unclear 
who  is  required  to  submit  changes  of 
address  to  BLM  and  pay  the  service 
charges.  It  is  the  owner’s  responsibility, 
not  a  lessee’s.  The  owner  is  also  referred 
to  as  the  mining  claimant.  A  transferee 
could  also  be  an  owner  or  a  claimant. 
However,  while  BLM  does  not 
adjudicate  who  pa3rs  the  fee  for  a  mining 
claim,  it  holds  the  mining  claimant 
responsible  if  the  fee  is  not  paid. 

One  comment  asked  whether  the 
purpose  for  filing  changes  of  address  as 
requested  in  the  rule  is  to  help  ensure 
that  claimants  receive  proper  notice 
regarding  their  claims.  The  answer  is 
yes. 

One  comment  asked  why  the  rental 
fee  is  now  called  the  maintenance  fee. 
The  October  1992  statute  used  the  tmm 
rental  fee,  and  the  August  1993  statute 
used  the  term  maintenance  fee.  The 
second  term  more  accurately  reflects  the 
nature  of  the  fee,  since  it  is  not 
considered  rent,  a  service  charge,  or  a 
tax.  It  is  a  pajonent  required  to  maintain 
the  mining  claim  in  good  standing. 

43  CFR  3833.0-3 

One  comment  stated  that  it  would  not 
be  proper  to  file  a  notice  of  intention  to 
hold  a  mining  claim  pursuant  to 
§  3833.0-3(a)  if  a  waiver  is  filed.  This  is 
true.  The  waiver  for  a  mining  claim  can 
only  be  allowed  if  assessment  work  is 
done. 

One  comment  suggested  a  rewording 
of  paragraph  (gKl)(i)  for  clarity.  This 
mc^ification  has  been  made  to  make  it 
dear  tiiat  it  is  the  mining  claimant  who 
files  the  notice  of  intent  to  locate  a 
claim. 

43  CFR  3833.0-5 

One  comment  stated  that  paragraph 
(e),  the  definition  of  “owmer  or 
claimant,”  should  not  require  the  name 
and  address  of  all  owners  on  documents 
referred  to  in  the  subpart,  but  should 


only  require  the  filer's  name  and 
address.  Tliis  requirement  exists  largely 
to  protect  each  claimant's  interest  in 
befog  served  in  the  event  of  an  appeal 
or  other  need  for  communication. 
Therefore,  it  will  be  retained. 

Three  comments  asked  whether 
paragraph  (m),  the  definition  of  “file”  or 
“file^”  was  intended  to  allow  notices  of 
location  or  certificates  of  location  to  be 
subject  to  the  postmark  rule.  The  answer 
is  yes,  and  the  paragraph  has  been 
fiifther  amended  in  the  final  rule  to 
make  it  clear  that,  in  addition,  location 
notices  and  certificates  of  location  also 
will  be  accepted  if  postmarked  by  the 
end  of  the  90-day  filing  period.  In 
response  to  a  comment,  the  pcuragraph 
now  refers  to  the  filing  of  a  maintenance 
fee  waiver  certification  statement  rather 
than  the  filing  of  a  maintenance  fee 
waiver,  the  Sumer  is  a  more  accurate 
term. 

One  comment  asked  whether 
paragraph  (m)  was  intended  to  allow 
$100  fee  and  waiver  filings  to  be 
accepted  if  postmarked  by  August  31 
and  received  in  the  proper  BLM  office 
within  15  days  of  that  date.  The  answer 
is  yes. 

Two  comments  said  that  new  location 
notices  should  not  be  subject  to  the 
postmark  rule  pursuant  to  paragraph 
(m).  All  other  filings  are  similarly 
subject  to  the  postmark  rule.  The 
comments  give  no  reason  for  location 
notices  to  treated  differently. 

One  comment  questioned  whether 
BLM  has  the  authority  to  extend  the 
postmark  rule  to  filings  under  the  Act  of 
August  10, 1993,  since  the  Act 
specifically  states  that  annual  fee  filings 
must  be  made  by  each  August  31.  The 
best  precedent  for  this  is  the 
longstanding  administrative  practice  for 
annual  filings  under  Section  314(a)  of 
FLPMA.  Section  314(a)  states  that 
annual  filings  shall  be  made  prior  to 
December  31  yearly.  However,  the 
postmark  rule  has  beui  applied  to  these 
filings  for  years  by  regulatiui  as  a 
practical  way  of  treating  such  filings 
received  through  the  postal  system,  and 
it  has  been  upheld  by  the  Interior  Board 
of  Land  Appeals.  The  same  practical 
consideration  applies  here. 

Cfoe  comment  asked  whether 
paragraph  (m)  is  in  conflict  with 
§  1821.2-2(0.  which  does  not  recognize 
the  postmark  rule  except  in  certain 
instances.  Section  1821.2-2(0  applies  to 
the  filing  of  applications  only,  and 
peua^ph  (m)  applies  to  filing  notices  of 
locatimis  and  payment  of  fees.  No 
conflict  exists  between  the  two  sectirms. 

One  comment  stated  that  paragraph 
(m)  meant  that  if  a  claimant’s 
maintenance  fee  filing  was  postmarked 
on  August  16  or  before  that  the  claims 
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would  be  forfeited.  This  is  not  true.  The 
filing  can  be  postmarked  any  time  on  or 
before  August  31,  as  long  as  it  is 
received  in  the  proper  BLM  office  no 
later  than  15  days  after  August  31. 

One  comment  asked  whether 
paragraph  (m)  was  meant  to  allow 
postmarks  that  fall  on  holidays  and 
weekends.  Deadlines  that  fall  on  a  day 
the  BLM  office  is  closed  are  carried  over 
to  the  next  working  day. 

One  comment  a^ed  whether 
paragraph  (m)  was  restricted  to  mailings 
postmarked  by  the  U.S.  Postal  Service. 
This  paragraph  has  been  amended  to 
include  other  mail  delivery  systems  that 
are  independent  of  the  claimant  and  for 
which  the  date  of  filing  with  the  system 
can  be  verified. 

Paragraph  (o)(l)  is  amended  to  state 
clearly  that  the  FLPMA  filing  due  on 
December  30, 1999,  is  the  last  FLPMA 
filing  affected  by  the  Act  of  August  10, 
1993. 

Paragraph  (o)(2)  is  removed  in  the 
final  rule  because  it  duplicates 
§  3833.1-7(d).  A  comment  received 
concerning  the  wording  of  this 
paragraph  is  therefore  moot. 

Paragraph  (o)(3)  is  removed  because  it 
duplicates  §  3833.1-5(b)  as  it  is  revised 
in  this  final  rule.  Thus,  the  concerns 
raised  in  two  comments  that  referred  to 
the  conflicting  wording  of  these  sections 
have  been  ad^ssed. 

Because  of  the  removal  of  paragraphs 
(o)  (2)  and  (3),  paragraph  (o)(l)  is 
merged  into  the  introductory  text  of 
paragraph  (o). 

Paragraph  (w)  has  been  simplified  to 
remove  information  provided  elsewhere 
in  the  rule. 

Paragraphs  (bb)  and  (cc)  are  amended 
to  reference  §  3833.1-1,  which  is  the 
final  rule  redesignation  of  §  3833.1-8  of 
the  proposed  rule. 

One  comment  suggested  that 
paragraph  (cc)  should  provide  that 
refunds  of  payments  made  by  credit 
card  will  be  made  as  a  credit  to  the  card 
account.  This  suggestion  has  been 
adopted  in  the  final  rule. 

43  CFR  3833.1-1 

Although  it  was  not  addressed  in  the 
proposed  rule,  the  existing  language  of 
this  section  is  removed  in  its  entirety 
and  replaced  with  §  3833.1-8  of  the 
proposed  rule.  The  old  section  is  being 
removed  administratively  in  this  final 
rule  because  it  deals  with  obsolete 
requirements.  Because  this  amendment 
is  an  administrative  action  to  remove 
obsolete  provisions,  it  has  been 
determined  that  it  has  no  impacts  on  the 
public.  The  Department  of  the  Interior, 
therefore,  for  good  cause  finds  under  5 
U.S.C.  553(b)(B)  and  553(d)(3)  that 
notice  and  public  procedure  thereon  are 


unnecessary  and  that  this  amendment 
may  take  effect  upon  publication. 

43  CFR  3833.1-2 

In  the  proposed  rule  published  on 
May  11, 1994,  a  paragraph  (c)  was 
added  to  §  3833.1-2  to  establish  a  basic 
process  for  compliance  with  Public  Law 
103-23  of  April  16, 1993.  This  Act  (107 
Stat.  60)  amended  the  Stockraising 
Homestead  Act  of  1916  (43  U.S.C.  299) 
by  establishing  new  mining  claim 
location  and  surface  operations 
requirements  for  lands  patented  under 
the  Stockraising  Homestead  with  a 
reservation  of  the  mineral  estate  to  the 
United  States.  The  Act  became  effective 
on  October  13, 1993.  To  implement  the 
Act  of  April  16, 1993,  the  Etepartment 
has  begun  formulating  regulations  on 
locating  claims  and  Staining 
permission  for  exploration  and  mining 
on  lands  patented  under  the 
Stockraising  Homestead  Act.  These 
regulations  will  be  proposed  as 
additions  to  43  CFR  subpart  3814. 

A  Departmental  review  demonstrates 
a  need  to  have  a  basic  location, 
recording,  and  notification  procedure 
put  into  place  as  soon  as  possible  in 
order  to  avoid  legal  problems  between 
surface  owners,  mining  claimants,  and 
the  Department  over  rights  of  location 
and  entry  on  Stockraising  Homestead 
lands  under  the  Act  of  April  16, 1993. 
Therefore,  as  a  logical  outgrowth  of  the 
language  included  in  the  proposed  rule, 
a  new  paragraph  (d)  is  added  to  section 
3833.1-2  to  explain  more  fully  the  basic 
procedural  requirements  for  locating 
and  entering  mining  claims  on 
Stockraising  Homestead  Act  lands.  This 
language  reiterates,  to  a  large  degree,  the 
language  of  the  statute. 

One  comment  requested  that 
paragraph  (c)(3)  of  the  proposed  rule  be 
reworded  for  clarity.  The  final  rule  has 
been  amended  to  make  it  clear  that 
mining  claims  located  on  lands  patented 
under  the  Stockraising  Homestead  Act, 
as  amended,  will  not  be  recorded  unless 
the  claimant  complies  with  the 
requirements  in  §  3833.1-2. 

43  CFR  3833.1-3 

Paragraph  (c)(3)  has  been  removed 
because  the  information  appears 
elsewhere  in  the  section. 

Two  comments  said  that  §  3833.1-3 
was  confusing.  The  statute  establishes 
payment  deadlines  for  some  types  of 
fees,  but  allows  payment  deficiencies  in 
other  types  of  fee  situations  to  be 
curable.  The  comments  suggested  that 
this  section  be  made  imiformly  curable 
or  non-curable  to  promote  ease  of 
administration.  This  section  was 
developed  in  an  effort  to  strike  a  balance 
among  ease  of  administration,  public 


service,  and  consistency  with  the  law. 
Because  of  the  statutory  nature  of  the 
maintenance  fee,  it  is  not  possible  to 
make  nonpayment  of  that  fee  curable. 
The  fact  that  this  deadline  is  firm  is  not 
an  adequate  basis  for  making  other  fee 
payment  deficiencies  non-curable. 

One  comment  said  that  §  3833.1-3 
ought  to  allow  the  claimant  a  chance  to 
choose  which  mining  claims  should 
have  partial  payments  applied  to  them 
before  BLM  imposes  its  system  for 
making  this  determination.  This 
amendment  has  been  added  in  this  final 
rule. 

One  comment  said  that  the  proposed 
rule  was  not  clear  about  the  treatment 
of  insufficient  maintenance  fees  paid  for 
new  locations.  The  requirements  for  this 
situation  are  explained  in  paragraph 
(b)(1). 

One  comment  stated  that  a  phrase  in 
paragraph  (b)(2),  which  provides  that 
new  claims  rejected  for  insufficient 
service  charges  will  be  returned  to  the 
claimcuit/owner  improcessed,  should  be 
replaced  by  language  requiring  that  a 
rejection  decision  be  sent  after  the 
claims  are  serialized  (given  BLM 
identification  numbers).  Claims  for 
which  service  chaises  have  not  been 
paid  cannot  be  serialized  because  the 
missing  or  insufficient  service  charges 
are  supposed  to  pay  for  such  processing. 
Therefore,  absent  service  charges,  there 
is  no  serialization,  and  thus  no  claims 
cf  record,  and  there  cannot  be  a  formal 
decision  on  the  disposition  of  the 
claims. 

One  comment  said  that  paragraph 
(b)(2)  is  too  complicated  and  suggested 
that  missing  service  charges  be  made  a 
non-curable  defect.  Making  this  change 
would  not  remove  any  administrative 
costs  and  would  create  the  possibility  of 
rigid  and  unfair  application.  For 
insteuice,  a  claimant  could  file  $250  to 
cover  two  claims,  rather  than  the  proper 
$270  (which  includes  two  $10  service 
charges,  two  $100  maintenance  fees, 
and  two  $25  location  fees).  Under  the 
scenario  envisioned  in  the  comment, 
BLM  would  have  to  apply  $135  to  one 
claim  and  then  have  the  expense  of 
refunding  $115  and  returning  the 
second  claim  or  writing  a  decision  if  the 
maintenance  fee  deadline  had  passed. 
The  BLM  prefers  to  apply  the  $250  to 
each  claim  ($125  each),  and  call  for  the 
additional  $20  in  service  charges  to 
complete  the  recording  process. 

Pursuant  to  a  comment,  paragraph 
(b)(2)  has  been  reworded  to  eliminate 
confusion  as  to  which  of  two  apparent 
deadlines  for  paying  a  service  charge 
applies.  New  paragraph  (b)(3)  has  been 
added  in  the  final  rule  to  adclress  the 
consequences  of  partial  payment  of 
service  charges. 
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One  comment  asked  that  the  policy 
on  treatmmit  of  payment  of  insufficient 
raandatmy  fees  be  clarified.  (The 
comment  reCeiiod  to  the  required  $100 
maintenance  and  $25  location  fees.) 

This  policy  will  not  be  put  in  the  rule, 
but  will  be  included  in  the  BIAl 
ManuaL  Whmi  the  payment  submitted 
does  not  cover  all  of  the  fees  due,  the 
BLM  will  apply  all  fees  sequentially 
beginning  with  the  first  numbered  claim 
of  that  claimant  and  to  as  many 
thereafter  as  the  paid  fimds  allow.  For 
instance,  if  a  claimant  submits  $200  for 
two  new  locations,  BLM  would  not  ^ 
consider  this  complete  payment  of 
maintenance  fees  for  two  claims,  leaving 
the  location  fees  and  service  chaiges 
unpaid  for  both,  but  would  apply  the 
payment  entirely  to  the  first  claim 
before  applying  any  money  to  the 
second,  l^us,  BLM  would  apply  $125 
($100  for  the  maintenance  fra  and  $25 
for  the  location  fee)  initially  toward  the 
first  claim.  Because  the  remaining  $75 
would  be  insufficient  to  cover  the 
mandatory  fees  on  the  second  claim,  the 
second  claim  would  be  voided  for 
failure  to  pay  the  required  fees.  A 
portion  of  the  remaining  funds  would 
then  be  applied  towtud  the  first  claim 
for  the  $10  service  diarge.  If  the 
claimant  submits  other  instructions  on 
how'  to  apply  the  fees,  such  instructions 
will  be  followed,  if  possible. 

One  comment  asked  whether 
paragraph  (c)(2)  meant  to  allow  a 
claimant  to  choose  which  claims  or  sites 
will  be  dropped  if  the  maintenaiK:e  fee 
payment  is  not  sufficioit  for  all  of  their 
claims.  The  answer  is  yes.  However,  if 
the  claimant  does  not  notify  BLM  of  the 
preference,  then  BLM  will  apply  the 
fees  to  those  claims  in  ascending 
nmnerical  order  of  serialization. 

One  comment  requested  that  cross 
references  to  §§  3833.1—4  and  3833.1-5, 
provisions  on  service  charges  and 
maintenance  fees,  be  added  in 
paragraph  (cK2).  This  did  not  seem 
necessary,  in  part  due  to  the  physical 
proximity  of  ffie  provisions. 

One  comment  said  that  paragraph 
(c)(3)  should  be  changed  to  remove  the 
phrase  *  *  existing  recorded  and 
serialized  mining  clai^  and 
sites*  *  *”  and  to  substitute  the  phrase 
*****  the  list  of  claims  submitted  by 
the  claimant  *  *  *.”  This  change  has 
not  been  made,  but  rather,  the  paragraph 
has  been  removed  from  the  final  rule 
because  it  largely  repeats  provisirms  of 
paragraph  (c)(2). 

43  CFR  3833.1-4 

One  comment  stated  that  paragraph 
(b)  was  unclear  in  its  reference  to 
“recording."  This  paragraph  has  been 


amended  to  make  it  clear  that  the 
referoice  is  to  reccndation  with  BLM. 

One  comment  said  diat  the  ref^'ence 
in  paragraph  (f)  to  facsimile 
auUiorizations  may  cause  problems, 
because  some  have  been  misdirected  in 
the  past  A  misdirected  facsimile  would 
not  be  considered  a  filing  in  the  prop^ 
office;  no  filing  or  paynrent  is  complete 
or  proper  imtil  it  is  received  in  the 
appropriate  office. 

One  comment  suggested  that 
paragraph  (g)  should  allow 
overpayments  to  be  credited  to 
declining  deposit  accounts.  This 
amendment  has  been  made  to  the  final 
rule. 

43  CFR  3833.1-5 

The  introduction  to  this  section  has 
been  simplified  to  remove  information 
that  is  provided  elsewhere  in  the 
regulations.  The  sentence  referring  to 
the  application  of  paid  rental  fees  to  the 
maintenaiK»  fee  was  removed,  because 
it  confused  the  two  fees  and  erroneously 
applied  the  succeeding  statutes.  There  is 
no  possibility  under  either  statute  that 
the  rental  fe^  covering  1992-93  and 
1993-94  could  be  applied  to  the 
maintenance  fees  covering  assessment 
years  beginning  with  1994-95.  Also,  the 
reference  to  §  3833.1-8  has  been 
changed  to  §  3833.1-1  because  of  a 
redesignation  in  the  final  rule. 

Paragraph  (h)(2)(i)  is  removed  in  the 
final  rule  because  it  contains 
information  provided  elsewhere  in  the 
regulations. 

Three  comments  questioned  whether 
it  was  correct  to  say  that  the  assessment 
years  covered  under  the  Act  of  August 
10, 1993,  end  on  September  1, 1999.  It 
is  correct  because  a  maintenance  fee 
paid  on  or  before  August  31, 1998,  will 
hold  the  claim  through  September  1, 
1999. 

One  comment  questioned  whether 
this  section  tdlows  claimants  to  have 
more  than  10  claims  waived.  The 
answer  is  no.  The  language  clearly  refers 
to  §  3833.1-6,  which  explains  that  the 
waiver  can  apply  only  to  those  with  10 
claims  or  fewer. 

One  commmit  said  that  the  reference 
in  the  first  sentence  of  this  section  to 
§  3833.1-8  in  the  proposed  rule  was 
incorrect  because  §  3833.1-8  did  not 
make  an  exception  from  payment  of  the 
maintenance  fee.  This  fii^  sentmice 
refers  to  §  3633.1-8  in  the  proposed 
rule,  redesignated  as  $  3833.1—1  in  the 
final  rule,  birause  the  section  referred 
to  provides  for  refunds  in  certain  cases. 
Tlmrefore,  the  reference  is  necessary 
because  it  shows  that  the  maintenance 
fee  is  not  always  nonrefundable,  hot 
because  the  section  referred  to  provides 


for  some  exception  to  the  payment 
retirement. 

One  oommmit  admd  vrfaetlwr 
maintenance  fees  can  be  paid  for  years 
in  the  future  despite  the  fact  that 
assessment  work  always  has  had  to  be 
performed  annually.  The  answer  is  yes 
because  the  maintenance  fee  has  only  to 
be  paid  on  or  before  the  August  31 
deadlines,  so  that  a  claimant  could  pay 
$500  to  hold  a  claim  through  September 
1999.  In  the  event,  however,  that  the  fee 
is  ad|usted  pursuant  to  Section  10105(c) 
of  the  Act,  reconciliation  payments  or 
refimds  may  be  necessary.  Assessment 
work  requirements  for  small  miners 
remain  the  same. 

One  comment  stated  that  paragraph 
(aXl)  was  unclear  in  its  reference  to  the 
‘*tinie  of  recording.”  The  final  rule  has 
been  amended  to  make  it  clear  that  this 
refers  to  filing  with  BLM. 

One  comment  said  that  it  was 
incorrect  for  paragraph  (a)(2)  to  allow  no 
waiver  for  the  initial  Haim  maintenance 
fee  due  upon  recordation  of  a  new 
claim.  The  nmall  miner  waiver  is  a 
discretionary  waiver.  A  waiver  of  the 
initial  maintenance  fee  for  small  miners 
would  be  uimecessarily  difficult  to 
administm:  and  impossible  to  apply 
equally  to  all  miners.  Varying  filing 
requirements  arise  when  miners 
perform  assessment  work  at  different 
times  during  the  assessment  year,  and, 
in  some  instances,  new  locations  could 
change  the  status  of  some  small  miners. 
As  a  matter  of  discretion,  therefore, 

BLM  will  not  allow  a  waiver  for  the 
initial  maintenance  fee  required  upon 
location  of  a  new  claim. 

Several  comments  stated  that 
paragraph  (aKl)  does  not  account  for  the 
situation  where  the  August  31  filing 
deadline  fells  within  a  new  location’s 
90-day  recording  period.  Language 
similar  to  that  in  the  rental  fee 
regulations  has  been  added  in  paragraph 
(a)  to  cover  this  situ^ion. 

One  comment  requested  that  a 
requirement  be  addi^  to  paragraph  (b) 
in  which  the  claimant  would  indicate 
for  which  year  a  submitted  maintenance 
fee  is  intended.  This  extra  requirement 
was  not  added  because  in  almost  all 
cases  it  will  be  apparent  which  year  the 
fee  is  intended. 

One  comment  said  that  paragraph  (g) 
should  be  removed  because  a  small 
miner  who  transfers  a  claim  has 
complted  with  the  Act.  but  would  have 
to  sell  the  claim  for  $100  less  to  a  non¬ 
small  miner  transferee.  The  comment 
stated  that  this  would  efiectively  take 
away  the  small  miner’s  waiver.  Such  a 
result  in  H»im  transfer  negotiations  is 
not  certain.  In  addition,  tl^  provision 
cannot  be  changed  because  tte  statute  is 
very  explicit  that  a  claimant  who  has 
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more  than  in  claims  is  required  to  pay 
the  fee.  The  purchase  price  that  is 
negotiated  could  be  any  amount  decided 
by  the  two  peurties  and  by  no  means  has 
to  reflect  the  maintenance  fee  to  be  paid 
by  the  non-small  miner  transferee. 

Two  comments  addressing  paragraph 
(g)  asked  what  would  happen  if  only  a 
percentage  of  the  interest  in  a  claim 
subject  to  a  waiver,  rather  than  the 
whole  interest,  was  transferred  to  a 
party  not  entitled  to  a  waiver.  Because 
a  response  to  this  question  depends  on 
whether  the  parties  are  related,  a  general 
answer  cannot  be  given  here.  However, 
the  paragraph  is  amended  to  add  the 
phrase  “or  in  part.” 

Two  comments  asked  what  would 
happen  if,  unlike  the  situation  described 
in  paragraph  (g),  a  waived  mining  claim 
was  transferred  to  someone  who 
qualified  for  a  waiver.  In  such  a  case  the 
claim  would  be  waived  as  long  as  the 
new  owner  still  qualified  for  the  waiver 
with  the  addition  of  the  new  claim. 

One  comment  stated  that  the 
reference  in  paragraph  (g)  to  the  “time 
of  filing”  the  transfer  of  interest  should 
be  changed  to  the  effective  date  under 
State  law.  This  is  correct  and  the 
amendment  has  been  made  in  the  final 
rule. 

One  comment  stated  that  paragraph 
(g)  should  not  allow  payments  after  the 
applicable  August  31  deadline  in  cases 
where  claims  are  transferred  to  an  entity 
not  entitled  to  a  waiver,  because  there 
is  no  statutory  authority  for  such 
extensions.  TTiis  is  correct  and  the  final 
rule  has  been  amended  accordingly. 

One  comment  asked  whether 
paragraph  (h)  will  cause  claimants  who 
had  already  paid  under  the  old  rate  to 
have  to  m^e  additional  partial 
payments.  For  purposes  of  clarification, 
paragraph  (h)(2)  has  been  amended  in 
the  final  rule  to  eliminate  the  possibility 
of  second  payments  being  required  in 
any  given  year  as  a  result  of  an  increase. 
If  payments  are  made  in  advance  of  the 
year  in  which  the  fee  is  due,  additional 
partial  payments  would  be  required  if 
the  fee  is  adjusted  upward  for  that  year. 

One  comment  stated  that  the  public 
notice  provided  for  in  paragraph  (h)(1) 
should  be  done  by  letter  to  each 
individual  miner.  No  decision  has  been 
made  on  how  public  notice  under  this 
paragraph  will  be  accomplished,  but  it 
will  be  within  the  guidelines  of  the 
Administrative  Procedure  Act,  which 
controls  all  such  methods  of  official 
notification,  and  applicable  case  law. 

One  comment  a^ed  whether  a 
possible  upward  adjustment  of  the 
maintenance  fee  per  paragraph  (h)(2) 
would  mean  that  the  small  miner  would 
have  to  do  assessment  work  of  an 
increased  value  as  well.  The  answer  is 


no.  The  amoimt  of  assessment  work  to 
be  performed  is  established  in  the 
Mining  Law  of  1872.  The  maintenance 
fee  is  in  lieu  of  assessment  work 
required,  the  value  of  which  has  not 
been  amended.  No  further  clarification 
is  necessary  in  the  regulations  on  this 
point. 

One  comment  questioned  some  of  the 
references  in  paragraph  (i).  This 
paragraph  has  been  removed  in  the  final 
rule,  because  its  contents  are  stated 
elsewhere  in  §§  3833.1-5  and  3833.1-6. 

43  CFR  3833.1-6 

Paragraph  (a)(1)  was  amended  to 
make  it  clear  that  for  purposes  of 
obtaining  the  small  miner  waiver,  the 
claimant  is  required  to  certify  that  he  or 
she  owns  10  claims  or  fewer  on  the  date 
payment  is  due,  which  is  August  31  of 
each  year  the  Act  of  August  10, 1993, 
remains  in  effect. 

Two  comments  challenged  this 
section  of  the  proposed  rule,  correctly 
observing  that  the  Secretary  is  not 
required  to  offer  a  small  miner  waiver 
under  the  Act  of  August  10, 1993.  One 
comment  stated  that  the  Secretary  also 
had  the  choice  of  not  offering  the  waiver 
or  offering  some  other  kind,  such  as  a 
one-claim  waiver.  The  comment  went 
on  to  ask  about  the  analysis  that  went 
into  the  decision  to  offer  the  10-claim 
waiver  and  pointed  out  the 
administrative  costs  and  loss  of  revenue 
to  the  government  in  offering  it  (the 
other  comment  was  also  concerned  with 
administrative  costs).  It  further  asked 
what  percentage  of  claims  of  record  are 
owned  by  those  with  10  or  fewer  claims. 
It  also  said  that  the  National 
Performance  Review  requested  by  the 
President  states  that  the  Government 
should  get  a  fair  return  for  Federal 
resources  and  the  waiver  runs  counter 
to  this  idea.  There  is  nothing  to  suggest 
that  Congress  intended  anything  other 
than  for  the  Secretary  to  decide  whether 
to  offer  the  10-claim  waiver  as  outlined 
in  the  Act,  or  not  to  offer  it  at  all.  The 
statute  allows  the  Secretary  discretion  to 
offer  the  waiver  to  small  miners,  but 
defines  small  miners  very  specifically. 
Also,  the  Act  essentially  extends  the 
previous  rental  fee  statute,  which 
offered  a  similar  10-claim  exemption. 
Therefore,  no  other  types  of  waivers 
such  as  a  one-claim  waiver  were 
considered.  The  choice  to  offer  the  10- 
claim  waiver  was  made  primarily 
because  the  fact  that  Congress  included 
the  waiver  in  the  legislation,  although 
within  the  Secretary’s  discretion,  and 
included  specific  criteria  for 
implementing  it,  suggests  that  Congress 
believed  that  allowing  the  waiver  is 
appropriate  in  certain  circumstances, 
which  the  statute  proceeds  to  lay  out  in 


detail.  It  is  true  that  there  is  an 
administrative  cost  and  a  loss  of 
revenue  to  the  Government  because  of 
the  waiver.  It  was  determined,  however, 
that  these  costs  are  justified.  The 
decision  to  offer  the  waiver  d(3es  not 
conflict  with  the  National  Performance 
Review,  because  the  Administration’s 
position  concerning  a  fair  return  for 
resources  must  be  applied  in  light  of  the 
particular  facts  involved,  including 
other  Administration  positions,  such  as 
the  policy  of  helping  small  business. 
Additionally,  it  is  the  Administration’s 
position  that  a  royalty  on  production 
should  be  instituted  in  separate  Mining 
Law  reform  legislation,  which  would 
also  apply  to  small  miners.  This  is 
where  the  return  for  resources  is  more 
fairly  applied.  Only  approximately  10 
percent  of  all  active  mining  claims  on 
Federal  land  are  eligible  to  be  excused 
from  the  maintenance  fee,  so  the  vast 
majority  of  claims  will  be  subject  to 
maintenance  fees  paid  by  the  claimants. 

One  comment  stated  that  paragraph 
(a)  should  not  allow  mill  and  tunnel 
sites  to  be  waived  if  listed  on  a  small 
miner  waiver  certification.  Such  sites 
will  be  eligible  for  waiver,  because  the 
Act  of  August  10, 1993,  specifically 
allows  a  waiver  of  the  maintenance  fee 
required  for  mining  claims  and  mill  or 
tunnel  sites. 

One  comment  objected  to  paragraph 
(a)(1),  which  allows  a  small  miner  to 
pay  the  fee  as  well  as  file  for  a  waiver 
if  so  desired.  The  comment  stated  that 
this  is  misleading  because  the  fee  is 
nonrefundable  and  the  fee  waiver  would 
become  moot.  The  comment  suggested 
that  in  such  a  case  as  this  the  fee  should 
be  refunded  if  a  small  miner  waiver  is 
found  to  be  valid.  The  purpose  of  this 
paragraph,  which  is  similar  to  language 
which  implemented  the  rental  fee,  is  to 
make  clear  that  there  is  no  penalty  for 
both  paying  the  fee  and  filing  the 
waiver.  The  BLM  has  had  a  policy  of  not 
offering  refunds  in  cases  such  as  this 
because  of  the  significant  costs 
associated  with  processing  refunds,  and 
because  a  decision  to  pay  the  fee  and 
file  the  waiver  is  entirely  within  the 
discretion  of  the  claimant.  It  has  been 
determined  that  such  costs  go  beyond 
basic  public  service  emd  represent  a 
burden  on  the  taxpayer.  However,  the 
regulation  provides  at  §  3833.1-1  (d)  that 
in  such  a  case  the  claimant  could  apply 
the  payment  to  a  subsequent  year  if  the 
most  current  claim  fee  is  waived 
through  the  small  miner  certification 
process. 

Two  comments  asked  whether 
paragraph  (a)(1)  allows  for  claimants  to 
pay  the  fee  for  some  claims  and  get  the 
waiver  for  some  if  they  have  10  or  fewer 
total.  The  answer  is  no  because  the 
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statute  requires  that  if  eligible  claimants 
decide  to  apply  for  the  small  miner 
waiver  they  must  do  so  for  all  their 
claims.  This  paragraph  does  allow  for  a 
claimant  to  both  pay  and  file  for  a  small 
miner  waiver  for  all  or  some  of  his  or 
her  claims,  but  all  of  the  claims  count 
in  deciding  whether  the  claimant  is 
qualified  for  the  small  miner  waiver. 

One  comment  stated  that  paragraph 
(a)(1)  should  provide  that  if  only  one  co¬ 
owner  has  more  than  10  claims  that 
only  his  or  her  interest  in  the  claims 
will  be  forfeited  in  the  event  of  non¬ 
payment  under  §  3833.4.  This  depends 
on  the  relationship  between  the  parties. 
If  the  co-owners  are  not  related  parties 
as  defined  in  the  law  and  this  rule,  the 
claim  would  be  void  as  to  the  non-small 
miner  co-owner  only. 

Regarding  paragraph  (a)(3)  one 
comment  asked  how  a  claimant  makes 
a  certification  for  mill  and  tmmel  sites 
when  assessment  work  is  not  required 
for  sites.  Simply  listing  sites  on  ^e 
small  miner  waiver  form  will  act  as  a 
notice  of  intention  to  hold  and  will 
suffice  for  certification. 

One  comment  asked  whether, 
pursuant  to  paragraph  (a)(3),  a  small 
miner  who  owned  only  mill  or  tunnel 
sites  could  get  a  waiver.  The  answer  is 
yes. 

One  comment  said  that  paragraph 
(a)(3)  should  state  that  mill  and  tunnel 
sites  are  required  to  be  active  for  the  fee 
to  be  waived.  The  maintenance  fee  is 
collected  only  in  lieu  of  the  assessment 
work  requirement,  30  U.S.C.  28-28e.  No 
activity  level  is  specified  for  mill  sites 
in  those  sections  of  the  Mining  Law. 
Therefore,  no  such  requirement  has 
been  added  to  this  rule.  The  validity  of 
millsites  may,  nevertheless,  still  be 
challenged  based  on  the  requirements  in 
30  U.S.C.  42. 

One  comment  asked  if  paragraph 
(a)(3)  meant  that  if  mill  sites  are  listed 
on  a  small  miner  certification,  this 
would  constitute  a  filing  of  a  notice  of 
intention  to  hold.  The  answer  is  yes, 
and  this  is  further  clarified  in  §  3833.1- 
7(c). 

One  comment  asked  whether 
paragraph  (b)  required  that  a 
reclamation  plan  be  approved  before  the 
claimant  cem  file  the  certification 
statement,  whether  a  closure  date  is 
required  imder  the  certification,  and 
whether  a  statement  will  have  to  be 
filed  every  year  until  closure.  The  - 
comment  also  pointed  out  that  notic^ 
level  reclamation  work  does  not  need  to 
be  approved  by  the  authorized  officer. 
Another  comment  questioned  the 
procedure  to  be  followed  on  lands 
where  the  surface  is  not  managed  by 
BLM.  Unless  only  notice-level  activities 
are  being  conducted  on  the  mining 


claim,  a  reclamation  plan  is  reqmred  to 
be  approved  before  a  certification 
statement  can  be  filed.  This  paragraph 
has  been  amended  to  add  “in 
consultation  with”  the  authorized 
officer  to  cover  notice-level  operators 
who  describe  such  reclamation  plans  in 
their  notice,  but  are  not  required  to  have 
them  approved.  Such  reclamation  plans, 
whether  a  part  of  notice-  or  plan-level 
operations,  are  always  required  to  be  on 
file  prior  to  any  August  31  deadline.  No 
closure  date  is  required  as  a  part  of  the 
certification  statement,  and  such 
statement  will  have  to  be  filed  every 
year  until  closure.  This  paragraph  also 
has  been  amended  to  clarify  the  process 
for  claims  for  which  the  surface  is  not 
managed  by  BLM. 

Two  comments  urged  removal  of 
paragraph  (b),  with  one  comment 
inquiring  as  to  its  statutory  authority,  its 
legal  effect,  and  the  effect  of  failure  to 
follow  it.  It  further  questioned  whether 
this  amoimted  to  paying  miners  for 
doing  what  they  were  already  obligated 
to  do  imder  the  law.  Another  comment 
questioned  this  paragraph  as  well. 
Section  10106  of  the  1993  Act  directs 
the  Secretary  to  promulgate  regulations 
implementing  the  maintenance  and 
location  fee  requirements.  This 
authority  is  applied  here  to  exempt  fi-om 
the  maintenance  fee  claims  being 
reclaimed  after  mining.  A  valid  mining 
claim  need  not  be  meiintained  in  order 
for  reclamation  work  to  proceed.  There 
is  little  incentive  for  claimants  to 
maintain  claims  in  which  the  minerals 
have  been  exhausted.  It  is  in  the 
Department’s  interest  to  encourage 
claimants  to  retain  a  mining  claim  until 
reclamation  is  complete.  Excusing  a 
miner  from  the  maintenance  fee  during 
reclamation  does  not  in  any  way  release 
the  miner  from  the  obUgation  to  reclaim, 
which  remains  as  before.  Release  of  the 
bond  serves  as  incentive  for 
reclamation.  If  the  claimant  is  found  to 
have  filed  a  false  certification,  then 
appropriate  action,  including  penalties 
under  18  U.S.C  1001,  may  be  instituted. 
Any  failure  to  reclaim  will  be  dealt  with 
under  applicable  regulations. 

Paragraph  (d)  has  been  amended  to 
make  it  clear  that  an  agency  other  than 
the  National  Park  Service  may  deny 
access  to  a  claimant’s  mining  claim.  All 
such  denials  may  be  grounds  for  a 
waiver  under  this  paragraph.  A  new 
subordinate  paragraph  (3)  has  been 
added  for  the  purpose  of  clarity  to 
provide  that  the  certification  filed  under 
paragraph  (d)  may  serve  as  notice  of 
intention  to  hold  under  Section  314  of 
FLPMA. 

Two  comments  stated  that  paragraph 
(e),  dealing  with  deferments,  is 
inconsistent  with  the  maintenance  fee 


statute,  which  requires  payment  of  the 
fee  at  specified  times.  One  comment 
also  stated  that  the  fee  cannot  be 
deferred  if,  as  in  the  case  of  the  non¬ 
small  miner,  no  assessment  work  is 
required.  'The  language  in  this  paragraph 
is  similar  to  language  in  the  rental  fee 
regulations.  The  plain  language  of  the 
Act  of  August  10, 1993,  states  that  the 
fee  is  to  be  paid  in  heu  of  the 
assessment  work  when  it  is  required. 
When  the  assessment  work  is  deferred, 
the  maintenance  fee  may  also  be 
deferred.  When  a  deferment  ends,  for 
the  period  in  which  the  assessment 
work  requirement  was  replaced  by  the 
maintenance  fee,  the  deferred 
maintenance  fee  must  then  be  paid.  One 
comment  referred  to  this  section  as 
providing  for  granting  a  waiver,  but  this 
is  not  correct.  It  provides  for  a 
deferment  of  fees  that  will  have  to  be 
paid  at  the  termination  of  the  deferment. 

Two  comments  stated  that  paragraph 
(e)  conflicts  with  the  Interior  Board  of 
Land  Appeals  decision  Clay  Worst,  128 
IBLA  165.  'This  decision  found  that  only 
those  claimants  with  10  or  fewer  claims 
can  obtain  a  deferment  of  assessment 
work.  That  decision  was  based  on  the 
previous  rule,  implementing  the  rental 
fee  requirements,  which  is  being 
replaced  by  this  rule.  It  was  not  the 
intent  of  the  Department  to  limit 
deferments  to  small  miners  in  the  last 
rule  and  it  is  not  the  intent  in  this  rule. 
Deferments  under  this  paragraph  may  be 
obtained  for  any  number  of  claims.  1110 
Worst  decision,  which  is  based  on  the 
old  regulation,  does  not  affect  this  final 
rule  because  this  rule  implements  a  new 
statute. 

One  comment  stated  that  paragraph 
(e)(l)(ii),  redesignated  (e)(2)  in  the  final 
rule,  departed  from  current  policy.  This 
paragraph  is  basically  the  same  as  the 
paragraph  that  applied  to  deferments  in 
the  rental  fee  regulations.  It  has  never 
been  the  policy  of  BLM  for  claims  to  be 
automatically  forfeited  if  a  deferment  is 
denied  and  the  August  31  deadline  has 
passed.  In  the  current  regulations,  as 
well  as  under  this  rule,  a  30-day  period 
fi'om  the  receipt  of  a  deferment  petition 
denial  is  allowed  before  payment  of  the 
fee  is  due.  Spurious  filings  merely  to 
delay  payment  of  the  fee  have  not  been 
and  should  not  be  a  problem,  because 
fee  payment  is  only  potentially  delayed, 
but  not  excused,  in  the  case  of  a 
deferment  denial. 

Regarding  paragraph  (f),  one  comment 
asked  whether  claims  or  sites  under  a 
mineral  patent  application  for  which 
mineral  entry  has  not  been  allowed  will 
be  forfeited  if  no  maintenance  fee 
payment  or  waiver  certification  is 
received.  The  answer  is  yes. 
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Oie  comment  requested  clarification 
of  paragraph  (e)(1).  Under  this 
paragraph  it  is  possible  for  a  small 
miner  who  is  exempt  from  payment  of 
the  $100  fee  to  have  his  or  her 
assessment  work  deferred.  A  small 
miner  who  is  also  applying  for  a 
deferment  should  certify  as  part  of  the 
waiver  statement  due  on  August  31  that 
assessment  work  that  would  otherwise 
have  been  done  within  the  subject 
assessment  year  will  be  done  after  the 
expiration  of  the  deferment.  This 
paragraph  has  been  amended  in  the 
final  rule  to  make  this  requirement 
clear. 

43  CFR  3833.1-7 

One  comment  asked  whether  a 
claimant  who  paid  a  rental  fee  by 
August  31, 1993,  for  the  1993-1994 
assessment  year  must  now  do 
assessment  work  in  the  1993-1994 
assessment  year  to  obtain  a  waiver  and 
hold  the  claim  for  the  1994-1995 
assessment  year,  and  certify  to  such  by 
August  31, 1994,  in  mder  to  qualify  for 
a  small-miner  waiver.  The  answer  is 
yes,  because  if  the  requirement  were 
interpreted  otherwise,  the  one  fee 
pa3rment  made  in  1993  would  hold  the 
claim  for  2  years  rather  than  1. 

One  comment  stated  that  BLM’s  fee 
waivers  for  small  miners  are  not  noted 
on  the  land  records.  The  comment  noted 
that  when  the  fee  is  paid,  it  is  shown  on 
the  record,  which  therefore  clearly 
shows  good  standing  for  the  claim.  It  is 
true  that  the  BLM  will  not  formally  note 
acceptance  of  the  waiver  application  on 
the  land  records.  The  BLM  does  not  take 
formal  action  to  grant  waivers,  but 
anyone  inspecting  BLM  records  will  see 
whether  an  abandoned  and  void 
decision  was  issued  and  therefore 
whether  a  waiver  application  was 
rejected.  It  is  also  not  true  that  a  record 
showing  a  fee  payment  means  that  the 
claim  has  definitely  been  deemed  in 
good  standing  for  another  year.  For 
instance,  if  the  fee  payment  is  by  a 
check  that  is  returned  unpaid  by  the 
bank,  such  payment  will  be  judged  to 
not  have  occurred  and  the  claims  will 
be  declared  void  if  the  payment 
deadline  has  already  passed. 

Paragraph  (a)  was  amended  to  insert 
the  word  “filing”  to  make  clear  that 
what  is  described  in  the  paragraph  is  a 
proper  certification  filing.  However,  this 
does  not  mean  that  the  claimant  will 
automatically  receive  a  waiver;  the 
certification  filed  is  required  to  be 
consistent  with  the  small  miner’s  actual 
situation  as  of  August  31, 1994,  as 
determined  by  BLM. 

Three  comments  asked  for 
clarification  of  paragraph  (a).  A  valid 
exemption  application  having  been  filed 


by  August  31, 1993,  does  not  guarantee 
that  the  small  miner’s  claim 
maintenance  fee  will  be  waived  for  the 
1994-1995  assessment  year.  'This  will 
only  hap{>en  if  all  the  same  elements 
that  existed  in  the  1993  filing  exist  on 
August  31, 1994,  the  most  o^ous  being 
the  same  number  of  mining  claims. 
Otherwise  the  claimant  will  have  to  file 
a  new  waiver  statement  by  August  31, 
1994,  or  at  least  a  supplement^ 
statement.  However,  claimants  whose 
situations  have  not  changed  since  the 
1993  filing  need  not  file  another 
certification. 

Paragraph  (c)  has  been  amended  to 
make  it  clear  that  the  assessment  year 
beginning  on  September  1, 1994,  is  the 
year  for  which  a  claim  is  held  when  the 
small  miner  certifies  to  assessment  work 
done  in  the  1993-1994  assessment  year 
by  August  31, 1994.  Also,  a  sentence 
repeating  information  existing  in  other 
sections  has  been  removed. 

Paragraph  (d)(3)  has  been  amended  to 
make  it  clear  that,  for  the  purposes  of 
obtaining  the  small  miner  waiver,  the 
claimant  is  required  to  certify  that  the 
assessment  work  has  been  performed  or 
will  be  performed  by  the  date  the 
payment  is  due,  which  is  August  31  for 
each  year  the  Act  of  August  10, 1993,  is 
in  effect. 

One  comment  correctly  observed  that 
no  waiver  can  be  granted  until  after 
August  31  because  the  Act  requires  that 
the  small  miner  have  10  or  fewer  claims 
on  that  date. 

One  comment  asked  whether 
paragraph  (a)  was  correct  in  allowing  an 
exemption  filed  imder  the  rental  fee 
statute  by  August  31, 1993,  certifying 
that  assessment  work  has  been  done  in 
the  1993-1994  assessment  year,  to 
constitute  a  proper  filing  for  the  waiver 
statement  due  on  August  31, 1994, 
under  the  maintenance  fee  statute.  'The 
answer  is  yes.  The  rental  fee  statute 
required  that  claimants  filing  for  the 
small  miner  exemption  certify  by 
August  31, 1993,  that  they  would 
perform  $100  worth  of  assessment  work 
during  the  1993-1994  assessment  year. 
The  maintenance  fee  statute  requires 
that  claimants  filing  for  the  small  miner 
waiver  certify  by  August  31, 1994,  that 
they  have  performed  the  $100  worth  of 
assessment  work  for  the  same  1993- 
1994  assessment  year.  Because  in  such 
a  case  the  $100  worth  of  work  had 
already  been  certified  to  under  the  old 
law,  it  was  determined  that  the  new  law 
did  not  require  a  doubhng  of  assessment 
work,  but  that  the  same  $100  worth  of 
work  could  be  used.  To  require  $200 
worth  of  work  in  the  same  year  would 
be  in  conflict  with  the  Mining  Law  of 
1872,  which  requires  only  $100.  This 
situation  came  about  because  the  two 


laws  overlap  for  the  1993-1994 
assessment  year  as  to  the  assessment 
work  requirement  for  qualified  small 
miners.  The  old  rental  fee  statute  will 
expire  in  1994,  and  there  is  no  further 
overlap  of  laws.  Therefore,  a  small 
miner  who  qualified  as  such  in  1993 
need  not  take  emy  action  on  August  31, 
1994,  if  his  or  her  situation  has  not 
changed  since  August  31, 1993. 

One  comment  requested  that  pursuant 
to  paragraph  (a)  claimants  in  this 
category  should  make  filings  by  means 
of  a  new  “renewal”  form  to  be  created. 
This  would  be  more  complicated  than 
the  process  envisioned  in  this  paragraph 
of  the  proposed  rule,  because  it  would 
be  dupUcative.  If  a  small  miner  could 
report  no  change  from  what  was 
reported  in  the  exemption  filing 
completed  by  August  31, 1993,  then 
there  is  no  purpose  in  requiring  the 
miner  to  make  any  sort  of  new  filing  by 
August  31, 1994,  if  he  or  she  intends  to 
obtain  another  waiver  to  hold  the  claim 
for  the  1994-1995  assessment  year. 
Under  the  proposed  rule  the  claimant 
would  not  have  to  make  a  new  filing. 
However,  the  situation  may  have 
changed  since  the  claimant  filed  in 
1993;  for  example,  the  claimant  may 
now  own  seven  claims  instead  of  five. 
Such  a  claimant  would  need  to  make  a 
new  filing  by  August  31, 1994,  to  reflect 
the  changes.  This  could  be  done  on  the 
new  waiver  form,  vrfiich  is  not  any  more 
complicated  than  a  “renewal"  form 
would  be.  Because  of  this,  a  renewal 
form  will  not  be  created. 

Two  comments  said  that  paragraph  (a) 
needed  clarification.  *1110  paragraph 
means  that  if  a  claimant  properly  filed 
a  certification  by  August  31, 1993, 
under  the  rental  fee  requirements, 
stating  that  he  or  she  would  perform  the 
necessary  assessment  work  in  the  1993- 
1994  assessment  year  to  hold  the  claim 
for  that  same  assessment  year,  and  did 
subsequently  perform  the  assessment 
work,  then  he  or  she  need  not  file  a 
waiver  statement  by  August  31, 1994. 
This  does  not  mean  that  the  certification 
filed  in  1993  automatically  leads  to  a 
waiver  to  hold  the  claims  for  1994- 
1995.  The  claimant’s  1993  statement 
and  BLM  records  as  of  August  31, 1994, 
would  have  to  be  found  to  support  a 
waiver  for  one  to  be  allowed.  For 
instance,  if  a  claimant  had  added  claims 
since  the  1993  fifing  and  had  more  than 
10  claims  on  August  31, 1994,  he  or  she 
would  not  be  granted  a  waiver  on  the 
basis  of  information  submitted  in  1993, 
which  no  longer  accurately  reflects  the 
status  of  the  claimant.  Suc^  a  claimant 
would  have  to  pay  the  fee. 

Two  comments  stated  that  paragraph 
(c),  which  allows  a  waiver  statement  to 
serve  as  a  notice  of  intention  to  hold. 
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where  required,  should  specify  the 
situation  where  such  a  filing  is  required. 
The  primary  case  where  this  would 
apply  would  be  as  to  mill  and  tunnel 
sites. 

One  comment  stated  correctly  that 
paragraph  (c)  should  refer  to  obtaining 
the  small  miner  waiver  for  the 
assessment  year  “beginning”  at  noon  on 
September  1, 1994,  rather  than 
“ending.”  This  correction  has  been 
made  in  this  final  rule. 

One  comment  asked  about  provisions 
for  filing  of  a  notice  of  intention  to  hold 
for  mill  sites  and  tunnel  sites  included 
in  a  small  miner  waiver.  These 
provisions  can  be  foimd  in  paragraph 

(c) . 

Regarding  paragraph  (d)  one  comment 
asked  whether  each  miner  in  a  group  or 
organization  had  to  file  a  certification 
statement.  Each  miner  with  an 
ownership  interest  in  a  claim  is  required 
to  be  identified  and  sign  the  certified 
statement  as  provided  in  paragraphs 

(d) (4)  and  (d)(5). 

Two  comments  asked  if  the  references 
in  paragraph  (d)  to  a  “certified 
statement”  means  the  statement  is 
required  to  be  notarized.  The  answer  is 
no,  and  the  phrase  “certified  statement” 
has  been  changed  to  “statement”  or 
“waiver  certification,”  as  appropriate  to 
the  context,  in  the  final  rule. 

One  comment  said  that  paragraph  (d) 
should  require  evidence  of  actual  work 
on  a  claim  such  as  proof  of  a  Notice  or 
Plan  of  Operations  as  was  required 
under  the  old  rental  fee  statute.  The 
requirement  for  a  Plan  or  Notice  was 
statutory  under  the  rental  fee 
regulations,  while  the  maintenance  fee 
statute  only  calls  for  submission  of 
proof  of  annual  assessment.  Therefore, 
the  Plan  of  Operations  or  Notice 
requirement  was  not  included  in  this 
rule.  The  BLM  will  perform  periodic 
inspections  of  mining  claims  in  order  to 
make  certain  that  work  is  being 
performed  on  mining  claims  for  which 
fees  are  waived. 

One  comment  asked  whether, 
pursuant  to  paragraph  (d),  a  claimant 
who  has  one  claim,  and  who  is  a 
member  of  a  corporation  that  has  nine 
claims,  other  members  of  which  have 
other  claims,  can  receive  the  small 
miner  waiver.  The  answer  depends 
upon  whether  the  claimant  is  a  “related 
party”  to  the  corporation  and  other 
members  of  the  corporation.  A  “related 
party”  is  defined  in  the  Act  as  one  who 
controls,  is  controlled  by,  or  is  under 
common  control  with,  another.  The  Act 
goes  on  to  provide  that  control  includes 
actual  control,  legal  control,  and  the 
power  to  exercise  control,  through  or  by 
common  directors,  officers, 
stockholders,  a  voting  trust,  or  a  holding 


company  or  investment  company,  or 
any  other  means.  Whether  a  claimant  is 
a  related  party  for  purposes  of 
qualifying  as  a  small  miner  will  be 
determined  on  a  case-by-case  basis. 
Because  this  question  has  been  raised  in 
a  public  comment,  BLM  will  consider  a 
subsequent  proposed  rulemaking  to 
provide  interpretation  of  this  provision. 

One  comment  correctly  observed  that, 
under  paragraph  (d)(2),  a  claimant  could 
file  for  the  small  miner  waiver  before 
August  31,  and  then  relinquish  any 
excess  claims  so  as  to  have  10  or  fewer 
claims  by  August  31,  thereby  meeting 
that  requirement  for  the  waiver. 

One  comment  said  that  paragraph 
(d)(5)  should  require  notarization  of 
signatures  on  the  small  miner  waiver 
statement.  The  reason  given  was  that 
some  claimants  use  fictitious  names  to 
increase  acreage  in  association  placer 
claims.  Requiring  notarization  would 
cause  far  more  difficulty  for  all 
concerned,  with  httle  or  no  benefit. 
Meeting  the  notarization  requirement  is 
especially  inconvenient  for  multiple  co¬ 
owners.  In  the  event  a  claimant 
fraudulently  inserts  fictitious  names  as 
in  the  example  above,  the  claim  would 
be  open  to  attack  from  rival  claimants. 

Two  comments  requested  a 
clarification  of  paragraph  (e)(2).  The 
Soldiers’  and  Sailors’  Relief  Act  allows 
mining  claims  held  by  persons  on  active 
military  duty,  or  within  6  months  of 
their  release  from  active  duty,  or  during 
or  within  6  months  after  their  release 
fi'om  any  period  of  hospitalization  due 
to  military  injuries,  to  be  exempt  ft-om 
the  assessment  work  requirement. 
Likewise,  such  claims  will  be  exempt 
from  the  maintenance  fee  requirement. 
The  official  notice  filed  by  a  person  that 
he  or  she  has  entered  active  duty  in  the 
military  service  should  also  include  the 
scheduled  date  of  discharge.  Military 
personnel  would  be  subject  to  all 
assessment  work  or  fee  requirements  6 
months  following  discharge,  unless 
proof  of  re-enlistment  is  submitted  that 
includes  a  new  discharge  date.  A  person 
who  has  been  on  active  duty  since 
before  August  30, 1994,  is  required  to 
file  notice  of  such  active  duty  status  in 
the  assessment  year  he  or  she  wishes  the 
exemption  to  begin.  Beginning 
September  1, 1994,  any  decision  voiding 
a  claim  to  which  this  exemption 
applies,  for  nonpayment  of  the 
maintenance  fee,  will  be  vacated.  This 
provision  has  been  added  to  paragraph 

(e)(2)  in  the  final  rule.  Filing  a  notice  of 
intention  to  hold  is  not  necessary, 
because  fee  payments  for  mill  and 
tunnel  sites,  for  instance,  would  merely 
be  exempted  in  this  case.  As  long  as  a 
qualified  claimant  follows  the 
requirements  of  this  paragraph,  the 


claim  cannot  be  considered  abandoned 
for  failure  to  pay  the  maintenance  fee. 
Section  (e)  has  ^so  been  amended  to 
make  it  clear  that,  for  a  claimant  to 
qualify  imder  this  section,  he  or  she 
must  own  the  claim  without  any 
unqualified  co-owners,  and  cannot  be 
controlled  by  anyone  who  is  vmqualified 
imder  this  section.  Finally,  for  the 
purpose  of  clarity,  the  order  of 
paragraphs  (e)(1)  and  (e)(2)  in  the 
proposed  rule  has  been  reversed  in  the 
final  rule. 

One  comment  stated  that  paragraph  (f) 
should  be  removed  because  it  would 
allow  claimants  who  cannot  perform 
assessment  work  in  National  Parks,  for 
example,  also  to  avoid  paying  the 
maintenance  fee.  Because  the 
assessment  work  restriction  within 
National  Parks  does  not  automatically 
signify  that  a  claimant  has  been  denied 
all  access  to  his  or  her  mining  claim(s), 
BLM  has  accepted  this  comment  and 
paragraph  (f)  has  been  removed  in  the 
final  rule.  Claimants  who  hold  mining 
claims  within  National  Parks  and  who 
would  otherwise  file  a  notice  of 
intention  to  hold  must  pay  the 
maintenance  fee  to  hold  their  claims 
imless  they  are  denied  all  access  to  their 
mining  claims  by  the  National  Park 
Service  or  they  are  qualified  as  a  small 
miner.  Claimants  who  have  been  denied 
all  access  to  their  mining  claims  by  the 
National  Park  Service  or  other 
governmental  agencies  may  seek  relief 
from  the  maintenance  fee  under 
§  3833.1-6(d). 

43  CFR  3833.1-8 

This  section  is  redesignated  in  this 
final  rule  as  section  3833.1-1.  The  old 
§  3833.1-1  is  being  removed 
administratively  as  a  part  of  this  rule,  as 
explained  above. 

Paragraph  (d)  has  been  amended  to 
show  that  the  Act  of  August  10, 1993, 
does  not  affect  the  assessment  work 
requirements  starting  September  1,  I 
1999,  and  that  the  first  FLPMA  filing 
not  affected  by  the  Act  is  the  one  due 
on  December  30,  2000. 

One  comment  asked  if  fees  or  charges 
should  be  returnable  if  the  claims  are 
still  shown  as  active  on  BLM  records 
but  have  been  voided  or  abandoned  by 
operation  of  law,  but  for  which  a 
decision  has  not  yet  been  issued.  The 
answer  is  yes,  if  for  some  reason 
payments  are  made  on  such  claims. 

■Two  comments  asked  what  the  term 
“docketed”  in  paragraph  (a)  means.  This 
word  and  other  terms  of  art  have  been 
removed  and  replaced  with  other  terms 
to  clarify  the  point  at  which  service 
charges  cannot  be  returned. 

One  comment  asked  if  service  charges 
for  amended  locations  will  also  be 
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returnable  under  p>aragraph  (b).  The 
answer  is  yes. 

One  comment  disagreed  that 
paragraph  (b)  allows  service  charges  to 
be  returnable  in  such  a  case.  Service 
charges  must  be  returnable  in  this  case 
because  the  charges  were  paid  for  a 
service  that  will  not  be  performed.  For 
instance,  if  a  small  miner  submits  the 
service  charge  with  his  or  her  annual 
assessment  filing  on  a  claim  that  is 
already  abandoned  and  void  by 
operation  of  law,  the  service  that  the 
charges  are  for  (to  process  the  annual 
filing  submitted)  will  never  be  rendered. 

One  comment  asked  whether 
paragraph  (c)  should  refer  to  the  time  of 
“submission”  of  fees  rather  than  the 
time  "fees  were  paid.”  The  term  “time 
of  submission”  is  more  precise  and  the 
final  rule  has  been  amended 
accordingly. 

One  comment  said  that  paragraph  (c) 
did  not  cover  aU  instances  for  which 
fees  may  be  refunded.  This  paragraph 
has  been  amended  to  add  overpayments 
as  a  reason  for  refund. 

One  comment  asked  for  a  clarification 
of  whether  paragraph  (d)  means  that 
BLM  will  only  refund  duplicate 
payments  when  requested  to.  The 
answer  is  yes,  but  the  final  rule 
regeurding  this  process  has  been 
amended  to  give  the  claimant  a  choice 
between  a  refund  or  an  application  of 
the  excess  fees  to  a  future  year. 

One  comment  said  that  paragraph  (d) 
should  not  apply  to  maintenance  fees, 
hut  instead  a  new  paragraph  should  be 
added  in  which  application  of  the 
duplicate  fees  to  a  futru^  year  would  be 
automatic  unless  a  refund  is  issued. 

This  paragraph  has  been  amended  to 
require  that  daimants  who  overpay 
their  fee  be  given  the  choice  either  to 
receive  a  refund  or  to  apply  the  fees  to 
a  subsequent  year.  Claimants  will  be 
notified  in  every  case,  because  they 
have  a  right  to  direct  how  their 
overpa3mient  is  to  be  treated,  and  must 
know  how  much  they  have  already 
contributed  to  the  next  year’s  payment 
in  order  to  adjust  their  payment  for  the 
next  year. 

One  comment  suggested  that 
paragraph  (d)  should  be  reworded  for 
clarity.  This  has  been  done  in  the  final 
rule. 

43  CFR  3833.2-3 

Paragraph  (e)  has  been  amended  to 
provide  that  fee  payments  imder  the  Act 
of  August  10, 1993,  need  only  be  made 
for  new  claims  located  on  ot  before 
September  29, 1998.  The  time  p>eriod 
that  such  a  claim  will  be  held  in  good 
standing  by  sucb  a  payment  has  also 
been  defied. 


43  CFR  3833.2-6 

One  conmient  stated  that  the  term 
“mineral  entry”  is  inconsistent  with 
terminology  in  43  CFR  3851.5(a)  and 
should  be  (Ranged  to  reflect  this.  It  is 
inappropriate  to  make  this  change 
because  the  term  is  used  in  this  section 
as  it  is  in  43  CFR  subpart  3851. 

One  comment  challenged  the 
statutory  authority  for  this  section.  The 
comment  stated  that  allowance  of 
mineral  entry  is  only  an  early  hurdle  in 
the  patent  process,  and  a  claim  at  that 
point  remains  unpatented  and  thus 
subject  to  the  fee.  The  comment  also 
stated  that  assodated  regulations  that 
allow  assessment  woil;  to  be  excused  in 
such  a  case  are  similarly  erroneous. 
There  is  no  specific  statutory  authority 
for  this  section,  but  there  are  significant 
numbers  of  judicial  decisions 
supporting  it.  The  end  of  the  obligation 
to  file  proof  of  performance  of 
assessment  work  is  a  part  of  the 
recognition  of  mineral  entry,  which 
must  be  determined  on  a  case-by-case 
basis.  The  similar  treatment  of  the 
maintenance  fee  payment  is  also  a 
recognition  of  this  mineral  entry. 

Two  comments  asked  for  the 
definition  of  when  mineral  entry  begins. 
One  comment  urged  insertion  of  the 
definition  into  the  rule.  When  mineral 
entry  occurs  must  be  determined  on  a 
case-by-case  basis. 

One  comment  said  that  this  section 
should  be  reworded  because  a  notice  of 
intention  to  hold  can  no  longer  be  filed 
on  a  mining  claim.  This  section  has 
been  reworded  in  the  final  rule  to  reflect 
this. 

43  CFR  3833.3 

One  comment  stated  that  paragraph 
(c)  in  the  proposed  rxde  is  misleading 
because  it  refers  to  transfers  of  interest 
“being  effective”  on  the  date  of 
recordation  with  BLM  and  also  refers  to 
“BLM  record  title  purposes,”  which  it 
said  implies  that  BLM  records  reflect 
the  true  state  of  legal  title  for  mining 
claims.  This  paragraph  has  been 
amended  in  ^e  final  rule  to  make  it 
clear  that  the  recordation  date  of  a 
transfer  of  interest  is  merely  the 
effective  date  for  BLM  record  purposes. 
The  paragraph  Ls  further  amended  by 
removing  the  phrase  “For  BLM  record 
title  purposes”  to  eliminate  this 
confusion. 

Three  conunents  asked  for  a 
clarification  of  paragraph  (c).  The 
paragraph  means  to  say  that  a  transfer 
is  first  officially  shown  on  BLM  records 
as  of  the  date  of  recordation  with  BLM. 
The  actual  effective  date  of  the  transfer 
is  determined  by  State  law. 


43  CFR  3833.4 

Two  comments  stated  that  paragraph 
(a)(l)(i)  does  not  make  reference  to 
annual  filings  as  to  mill  sites.  This 
inadvertent  omission  has  been  corrected 
in  the  final  rule. 

One  comment  said  that  paragraph 
(a)(3),  which  deals  with  failure  to 
perform  assessment  work  on  or  before 
the  date  of  the  filing  of  a  waiver 
statement,  Ccinnot  result  in  forfeiture  of 
the  claim  because  this  is  not  allowed 
under  the  Mining  Law.  The  comment 
further  stated  that  retroactive  forfeiture 
of  a  claim  for  failure  to  perform 
assessment  work  once  the  waiver  has 
already  been  granted  should  not  be 
allow^.  This  paragraph  is  only 
referring  to  situations  where  a  claimant 
would  file  a  false  statement  which  says 
that  assessment  work  had  been 
performed  when  it  had  not.  In  such  a 
case,  upon  investigation,  the  claims 
would  be  declared  void  for  failure  to 
pay  the  maintenance  fee,  given  that  an 
invalid  waiver  certification  was  filed. 

One  comment  said  that  the  current 
paragraph  (b)  had  been  incorrectly 
amended  in  previous  rules  so  that 
complete  cross  references  regarding  the 
curability  of  the  contents  of  a  notice  of 
intention  to  hold  were  omitted.  The 
paragraph  is  amended  by  adding  a  cross 
reference  to  §  3833.2-5. 

One  comment  said  that  paragraph  (b) 
did  not  adequately  explain  that  failme 
to  file  complete  information  under  the 
referenced  sections  is  not  automatically 
fatal,  but  is  ciuable  by  means  of 
submittal  of  the  information  in  response 
to  a  notice  from  the  authorized  officer 
asking  for  it.  The  paragraph  clearly  says 
that  this  failure  is  curable,  and  no 
amendment  is  considered  necessary. 

One  comment  said  that  paragraph  (c) 
did  not  reflect  the  case  law  regarding  on 
whom  BLM  must  serve  notice.  It  cited 
an  Interior  Board  of  Land  Appeals 
(IBLA)  decision  to  support  its  position. 
The  IBLA  decision  in  question  directed 
BLM  to  look  at  assessment  affidavits  in 
order  to  help  determine  the  last  address 
of  record  for  an  owner.  This  paragraph, 
however,  merely  deals  with  determining 
who  is  the  owner  of  a  claim,  not  where 
he  or  she  lives.  Therefore,  it  does  not 
run  afoul  of  the  cited  decision  of  IBLA. 

43  CFR  3833.5 

One  comment  requested  that  a  change 
be  made  to  paragraph  (d)  to  allow  for  an 
additional  method  of  service  within  this 
subpart.  This  change  cannot  be  made  in 
the  final  rule  because  it  was  not 
proposed  in  the  May  11, 1994,  Federal 
Register  publication.  Substantive 
changes  may  not  be  made  in  regulations, 
absent  emergency  circumstances. 
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without  providing  oj^rtunity  for 
public  comment  on  the  proposed 
changes.  5  U.S.C.  553. 7^  BLM  will 
give  consideration  to  this  request  to 
determine  whether  addition^d  methods 
of  service  are  warranted  and  should  be 
adopted  by  future  rulemaking. 

43  CFR  3851.4 

Two  comments  asked  whether  mill  or 
tunnel  sites  should  be  added  in  the  co- 
ownership  provisions  of  this  section. 

The  answer  is  yes,  and  sites  have  been 
added  to  this  section  in  this  final  rule 
to  clarify  the  rights  and  responsibilities 
of  co-owners  of  these  sites. 

One  comment  stated  that  paragraph 
(a)  should  clearly  state  that  the  year 
referred  to  means  assessment  year.  This 
amendment  has  been  made  in  the  fined 
rule. 

One  comment  suggested  that  the 
phrase  “ownership  records”  in 
paragraph  (b)  should  be  changed  to 
“BLM  records”  to  underscore  that  BLM 
is  not  the  official  repository  of  mining 
claim  ownership  records.  The  BLM  does 
not  consider  itself  the  keeper  of  the 
definitive  record  of  ownership,  and  this 
paragraph  in  the  proposed  rule  is  not 
intended  to  imply  that  it  is. 

One  comment  said  that  the  phrase 
“record  title”  in  paragraph  (c)  should  be 
changed  to  “BLM  records”  in  order  to 
avoid  suggesting  that  the  BLM 
ownership  records  are  the  official  legal 
title  records.  The  paragraph  has  been 
amended  to  remove  this  misleading 
implication. 

The  principal  authors  of  this  final  rule 
are  Frank  Bruno  and  Roger  Haskins  of 
the  Division  of  Solid  Minerals,  assisted 
by  the  staff  of  the  Division  of  Legislation 
and  Regulatcoy  Man^menL  BLM. 

It  has  been  mtermined  that  this  final 
rule  does  not  constitute  a  maior  Federal 
action  significantly  affecting  the  quality 
of  the  human  environment,  and  that  no 
detailed  statement  pursuant  to  Section 
102(2)(C)  of  the  National  Environmental 
Policy  Act  of  1969  (42  U-S.C. 

4332(2)(C))  is  required.  The  BLM  has 
determined  that  this  rule  is  categorically 
excluded  fium  further  environmental 
review  pursuant  to  516  Departmental 
Manual,  Chapter  2.  Appendix  1,  Item 
1.10,  and  that  the  rule  will  not 
significantly  affect  the  10  criteria  for 
exceptions  listed  in  516  DM  2, 

Appendix  2.  Piusuant  to  the  Council  on 
Environmental  Quality  regulations  (40 
CFR  1508.4)  and  environmental  policies 
and  procedures  of  the  Department  of  the 
Interior,  “categorical  exclusions”  means 
a  category  of  actions  that  do  not 
individually  or  cumulatively  have  a 
significant  effect  on  the  human 
environment  and  ffiat  have  been  found 
to  have  no  suc^  effect  in  procedures 


adopted  by  a  Federal  agency  and  for 
which  neither  an  environmental 
assessment  nor  an  environmental 
impact  statement  is  required. 

This  rule  has  been  reviewed  under 
Executive  Order  12866. 

The  Department  also  certifies  that  this 
document  will  not  have  a  significant 
economic  effect  on  a  substantial  niunber 
of  small  entities  under  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.). 

The  fee  may  represent  an  ectmomic 
consideration  for  a  small,  marginal 
operation  that  does  not  qualify  for  an 
exemption  under  the  rule.  However, 
most  small  operations  would  qualify.  A 
small  entity  ffiat  bolds  a  valuable 
mining  claim  will  irat  be  deterred  by  the 
annual  fee,  and  many  of  them  will 
qualify  for  an  exemption.  Most  marginal 
claims  were  already  abandoned  in  1993 
upon  promulgation  of  the  regulations 
implementing  the  Act  of  October  5, 

1992. 

As  required  by  Executive  Order 
12630,  the  Department  of  the  Interior 
has  determined  that  the  rule  would  not 
cause  a  taking  of  private  property.  The 
requirement  that  a  modest  fee  be  paid  to 
hold  or  maintain  an  existing  iinpatented 
mining  claim,  mill  or  tunnel  site 
constitutes  a  reasonable  regulatory 
burden,  and  it  will  have  no  effect  on  a 
claimant’s  use  of  his  or  her  claim  or  site 
as  long  as  he  or  she  complies  with  the 
requiremenL 

The  Department  has  certified  to  the 
Office  of  Management  and  Budget  that 
these  regulations  meet  the  appUcable 
standards  provided  in  sections  2(a)  and 
2(b)(2)  of  Executive  Order  12778. 

The  provisions  for  collection  of 
information  contained  at  43  CFR  Parts 
3730,  3820,  3830,  and  3850,  and  subpart 
3809  have  previously  been  approved  by 
the  Office  of  Management  and  Budget 
and  assigned  clearance  numbers  1004- 
0104, 1004-0110,  and  1004-0114. 
Information  collections  for  Parts  3730, 
3820,  3830,  and  3850  were  consolidated 
under  clemmice  number  1004-0114  in 
the  July  15, 1993,  rule  (58  FR  38186).  As 
this  rule  removes  obsolete  or 
inoperative  sections  of  Title  43,  Code  of 
Federal  Regulations,  and  extends  the 
information  collection-related  effect  of 
the  previously  enacted  Act  of  October  5, 
1992,  and  implementing Tegulations 
published  on  July  15, 1993,  this  rule 
does  not  contain  information  collection 
requirements  that  require  approval  by 
the  Office  of  Management  and  Budget 
imder  44  U.S.C.  3501  et  seq. 

List  of  Subjects 
43  CFR  Part  3720 

Coal,  Mineral  royahies,  Mines.  Public 
lands — mineral  resources. 


43  CFR  Pmt  3730 

Administrative  practice  and 
procedure.  Mines,  Public  lands — 
mineral  resources.  Reporting  and 
recordkeeping  requirements.  Surety 
bonds. 

43  CFR  Part  3800 

Administrative  practice  and 
procedure.  Environmental  protection, 
Intergovernmental  relations.  Mines. 
Public  lands — mineral  resources. 
Reporting  and  recordkeeping 
requirements,  Stuety  bonds.  Wilderness 
areas. 

43  CFR  Part  3810 

Mines,  Public  lands — mineral 
resources.  Reporting  and  recordkeeping 
requirements. 

43  CFR  Part  3820 

Mines,  Monuments  and  memorials. 
National  forests.  National  parks.  Public 
lands — ^mineral  resources.  Reporting 
and  recordkeeping  requirements.  Surety 
bonds.  Wilderness  areas. 

43  CFR  3830 

Mineral  royalties.  Fees,  Mines,  Public 
lands — mineral  resources.  Reporting 
and  recordkeeping  requirements. 

43  CFR  3850 

Assessment  work.  Mines,  Public 
lands — ^mineral  resources.  Reporting 
and  recordkeeping  requirements. 

Dated;  August  15, 1994. 

Bob  Armstrong, 

Assistant  Secretary  of  the  Interior. 

Under  the  authority  of  the  Act  of 
August  11, 1993  (Pub.  L.  103-66,  107 
Stat.  312);  sections  441  and  2478  of  the 
Revised  Statutes,  as  amended  (43  U.S.C. 
1457  and  1201);  section  2319  of  the 
Revised  Statutes,  as  amended  (30  U.S.C. 
22);  sections  310  and  703(a)  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976,  as  amended  (43  U.S.C  1701 
and  1740);  and  the  Act  of  April  16, 1993 
(107  Stat.  60);  parts  3730,  3820,  3830. 
and  3850,  and  subpait  3809,  Groups 
3700  and  3600,  subchapters  A  and  C, 
chapter  n  of  title  43  of  the  Code  of 
Federal  Regulations  are  amended  as 
follows; 

PART  3720-PUBLIC  LAW  357;  ENTRY 
AND  LOCATION  OF  SOURCE 
MATERIALS  UPON  PUBUC  LANDS 
VALUABLE  FOR  COAL 

1.  Part  3720  is  removed  and  reserved. 
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PART  3730— PUBUC  LAW  359;  MINING 
IN  POWERSITE  WITHDRAWALS: 
GENERAL 

2.  The  authority  citation  for  part  3730 
is  revised  to  read  as  follows: 

Authority:  69  Stat.  681,  30  U.S.C.  621-625; 
43  U.S.C.  1701  et  seq.;  30  U.S.C.  28f-k,  107 
Stat.  405. 

Subpart  3730— Public  Law  359;  Mining 
in  Power  Site  Withdrawals:  General 

3.  Section  3730.0-1  is  revised  to  read 
as  follows: 

§3730.0-1  Purpose;  lands  open. 

(a)  The  purpose  of  the  Mining  Claims 
Rights  Restoration  Act  of  August  11, 
1955  (Act),  is  to  permit  the  mining, 
development,  and  utilization  of  the 
mineral  resources  of  all  public  lands 
withdrawn  or  reserved  for  power 
development  and  other  purposes,  except 
for  lands  that: 

(1)  Are  included  in  any  project 
operating  or  being  constructed  under  a 
license  or  permit  issued  under  the 
Federal  Power  Act  or  other  Act  of 
Conmss,  or 

(2)  Are  under  examination  and  survey 
by  a  prospective  licensee  of  the  Federal 
Energy  Regulatory  Commission  under 
an  imcancelled  preliminary  permit  that 
has  not  been  renewed  more  than  once. 

(b)  Locations  made  imder  the  Act  on 
lands  withdrawn  or  reserved  for  power 
development  within  the  revested 
Oregon  and  California  Railroad  and 
Reconveyed  Coos  Bay  Wagon  Road 
Grant  Lands  are  also  subject  to  the 
provisions  of  the  Act  of  April  8, 1948 
(62  Stat.  162).  See  subpart  3821  of  this 
title. 

4.  Section  3730.0-3  is  revised  to  read 
as  follows: 

§3730.0-3  Authority. 

The  authorities  for  the  regulations  in 
this  part  are  the  Act  of  August  11, 1955 
(30  U.S.C.  621-625):  §  314  of  the  Act  of 
October  21, 1976  (43  U.S.C.  1744);  30 
U.S.C.  28f-k,  107  Stat.  405. 

5.  Section  3730.0-9  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§3730.0-9  Infonnatjon  collection. 

(a)  The  collections  of  information 
contained  in  subpart  3730  have  been 
approved  by  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3501  et  seq. 
and  assigned  clearance  number  1004- 
0110  and  subsequently  consolidated 
with  1004-0114.  The  information  will 
enable  the  authorized  officer  to 
determine  whether  a  mining  claimant  is 
qualified  to  hold  a  mining  claim  or  site 
for  the  exploration,  development,  and 
utilization  of  minerals  on  all  public 
lands  that  are  withdrawn  for  power 


development.  A  response  is  required  to 
obtain  a  benefit  in  accordance  with  the 
Act  of  August  11, 1955  (30  U.S.C.  621- 
625),  Section  314  of  the  Federal  Land 
Pohcy  and  Management  Act  of  1976,  as 
amended  (43  U.S.C.  1744),  and  the  Act 
of  August  10, 1993  (Pub.  L.  103-66, 107 
Stat.  312). 

***** 

Subpart  3734— Location  and 
Assessment  Work 

6.  Section  3734.1  is  amended  by 
revising  paragraphs  (a)  and  (c)  to  read  as 
follows: 

§  3734.1  Owner  of  claim  to  file  notice  of 
location  and  assessment  work. 

(a)  The  owner  of  emy  unpatented 
mining  claim,  mill  site,  or  tunnel  site 
located  on  land  described  in  §  3730.0- 
1  (a)  and  (b),  shall  file  all  notices  or 
certificates  of  location,  amended  notices 
or  certificates,  and  transfers  of  interest, 
with  the  proper  State  Office  of  the 
Bureau  of  Land  Management  pursuant 
to  §§3833.1,  3833.3,  3833.4,  and  3833.5 
of  this  title,  and  pay  the  applicable 
maintenance,  location,  and  service  fees 
required  by  subpart  3833  of  this  title. 
The  notice,  certificate,  transfer,  or 
amendment  thereto  shall  be  marked  by 
the  owner  to  indicate  that  it  is  being 
filed  pursuant  to  the  Act  of  August  11, 
1955,  the  Act  of  April  8, 1948,  or  both, 
as  required  by  §  3833.5(c).  Failure  to  so 
mark  the  location  certificate  will  delay 
the  procedures  to  authorize  mining 
under  subpart  3736. 
***** 

(c)  The  owner  of  any  unpatented 
mining  claim,  mill  site,  or  tunnel  site 
located  on  land  described  in  §  3730.0- 
1  shall  perform  and  record  annual 
assessment  work  if  he  or  she  qualifies  as 
a  small  miner  imder  §  3833.p-5(u)  of 
this  title  or  pay  an  annual  maintenance 
fee  of  $100  per  unpatented  mining 
claim,  mill  site,  or  tunnel  site  in  lieu  of 
the  annual  assessment  work  or  notice  of 
intention  to  hold,  pursuant  to  subpart 
3833  of  this  title. 

PART  3800— MINING  CLAIMS  UNDER 
THE  GENERAL  MINING  LAWS 

7.  The  authority  citation  for  part  3800 
is  revised  to  read  as  follows: 

Authority:  16  U.S.C.  447;  16  U.S.C.  347- 
354;  16  U.S.C.  460y  et  seq.-,  16  U.S.C.  473, 
478-482;  16  U.S.C.  1901, 1907;  30  U.S.C.  22 
et  seq.-,  30  U.S.C.  122, 161, 162;  30  U.S.C. 

242;  31  U.S.C.  9701;  43  U.S.C  2;  43  U.S.C. 
154;  43  U.S.C.  299,  300;  43  U.S.C.  1201;  43 
U.S.C.  1474;  43  U.S.C.  1701  et  seq.;  50  U.S.C. 
Appendix  565;  62  Stat.  162;  100  Stat.  3457- 
3468;  107  Stat.  60;  and  30  U.S.C.  28f-k,  107 
Stat.  405. 


Subpart  3809 — Surface  Management 

8.  Section  3809.0-3  is  amended  by 
adding  new  paragraph  (e)  to  read  as 
follows: 

§3809.0-3  Authority. 
***** 

(e)  The  Act  of  October  21, 1970  (16 
U.S.C.  460y  et  seq.],  as  amended  by 
Section  602  of  the  Federal  Land  Policy 
and  Management  Act  of  1976  (16  U.S.C. 
460y-8),  established  the  King  Range 
Conservation  Area  in  California.  The 
Secretary  is  required  under  these  Acts  to 
manage  activities  in  this  conservation 
area  under  the  General  Mining  Law  of 
1872  in  such  a  manner  as  to  protect  the 
scenic,  scientific,  and  environmental 
values  against  undue  impairment,  and 
ensure  against  pollution  of  streams  and 
waters. 

9.  Section  3809.0-5  is  amended  by 
adding  new  paragraph  (7)  to  read  as 
follows: 

§3809.0-5  Definitions. 
***** 

(1)  King  Range  Conservation  Area 
means  the  area  designated  pursuant  to 
the  Act  of  October  21, 1970  (16  U.S.C. 
460y  et  seq.),  as  amended  by  Section 
602  of  the  Federal  Land  Policy  and 
Management  Act  of  1976  (16  U.S.C. 
460y-8). 

10.  Section  3809.1—4  is  amended  by 
adding  new  paragraph  (b)(6)  to  read  as 
follows: 

§3809.1-4  Pian  of  operations:  When 
required. 

***** 

(b)  *  *  * 

(6)  The  area  designated  as  the  King 
Range  Conservation  Area  pursuant  to  16 
U.S.C.  460y  et  seq.,  as  amended  by 
section  602  of  the  Federal  Land  Policy 
and  Management  Act  of  1976. 
***** 

PART  3810— LANDS  AND  MINERALS 
SUBJECT  TO  LOCATION 

10.  The  authority  citation  for  Part 
3810  is  added  to  read  as  follows: 

Authority:  30  U.S.C.  22  et  seq.;  43  U.S.C. 
1201  and  1740. 

Subpart  381 1 — Lands  Subject  to 
Location  and  Purchase 

11.  Section  3811.2-2  is  revised  to  read 
as  follows: 

§  381 1 .2-2  Lands  in  national  parks  and 
monuments. 

The  Mining  in  the  Parks  Act  (16 
U.S.C.  1901  et  seq.),  effectively 
withdrew  all  National  Parks  and 
Monuments  firom  location  and  entry 
under  the  General  Mining  Law  of  1872, 
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as  amended.  Since  September  28, 1976, 
all  National  Parks  and  Mcmnments  and 
other  units  of  the  National  Park  System 
have  been  closed  to  the  location  of 
mining  tdaims  bikI  sites  under  the 
General  Mining  Law  of  1672.  as 
amended.  Valid  existing  rights  are 
recoguzed.  but  access  and  permissioa 
to  opmate  mining  claims  and  sites 
within  units  of  the'  National  Park 
System  are  now  governed  by  36  CFR 
partii. 

12.  Section  3811.2-3  is  revised  to  read 
as  fcdlows: 

§3811.2-3  Lands  In  Indian  reservations. 

All  lands  contained  within  the 
boundaries  of  an  established  Indian 
Reservaticm  are  withdrawn  from  all 
location,  mitry,  and  appropriation  under 
the  General  Mining  Law  of  1872,  as 
amended.  AH  minerals  on  Indian 
Reservations  may  only  be  acquired  by 
lease  pursuant  to  the  Act  of  I«^y  11. 

1938  (25  iJ.SXl  396a),  the  Act  of  March 
3. 1909  (25  U.S.C  396),  or  the  Indian 
Mineral  Development  Act  of  1982  (25 
U.S.C  2101  et  seq.).  The  regulations 
governing  the  mineral  leasing  of  Indian 
lands  are  found  in  25  CFR  Chapter  1 
Subchapter  L 

§3811.2-8  {Removed] 

13.  Section  3811.2-8  is  removed. 

PART  3820— AREAS  SUBJECT  TO 
SPECIAL  MINING  LAWS 

13.  The  authority  citation  for  part 
3820  is  revised  to  read  as  follows: 

Authority:  30  U.S.C  22  et  seq.;  43  U.SX:. 
1201  and  1740. 

Subpart3821— O  and  C  Lands 

14.  Section  3821.0-3  is  revised  to  read 
as  follows: 

§3821.0-3  Authority. 

The  authorities  for  the  regulations  in 
this  subpart  are  the  Act  of  April  8, 1948 
(62  Stat.  1621;  Section  314  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976  (43  U.S.C  17441;  and  the  Act  of 
August  10, 1993  {30  U.S.C  28f-k.  107 
Stat.  405). 

15.  Section  3821.2  is  revised  to  read 
as  follows: 

§  3821 .2  Requirements  for  filing  notices  of 
locadons  of  claims;  descripSons. 

The  owner  of  any  impatented  mining 
claim,  mi)l  site,  or  tunnel  site  located  on 
land  described  in  §  3821.1  shall  file  all 
notices  or  certificates  of  location, 
amended  notioes  or  certificates,  and 
transfers  of  interest  in  the  proper  State 
Office  of  the  Bureau  of  Land 
Management  pursuant  to  §§  3633.1, 
3833.3,  3833.4,  and  3833.  S  of  this  title 


mid  shall  pay  the  applicable 
maintenance,  location,  and  sennce  fees 
required  hy  subpart  3833  of  this  title. 

The  notice  or  certiffoate  of  locati<m.  or 
amendment  thereto,  shall  be  marked  by 
the  owner  as  being  filed  under  the  Act 
of  Aprils,  1948,  and,  if  located  on 
powersite  lands,  also  the  Act  of  August 
11. 1955,  as  prescribed  by  §§  3734.1  and 
3833.5  of  this  titfe. 

16.  Section  2821.3  is  revised  to  read 
asidllotvs: 

§  3^1 .3  Requirement  for  filing  statements 
of  assessment  wofic. 

The  owner  of  an  unpatented  mining 
claim,  mill  site,  or  tunnel  site  located  on 
O  and  C  lands  shall  perform  and  record 
proof  of  annual  assessment  work,  or  pay 
an  annual  maintenance  fee  of  $100  per 
impatented  mining  claim,  mill  site,  or 
tunnel  site,  pursuant  to  subpait  3833  of 
this  title. 

Subpart  3826— [Removed  and 
Reserved] 

17.  Subpart  3626  is  removed  and 
reserved. 

Subpart  3827 — [Removed  and 
ReservecQ 

18.  Subpart  3827  is  removed  and 
reserved. 

PART  3830— LOCATION  OF  MINING 
CLAIMS 

19.  The  authority  citation  for  part 
3830  is  revised  to  read  as  follows: 

Authority:  30  U.S.C  22  and  28;  43  U.S.C 
1201;  31  U.S.C  9701;  16  U.S.C.  1901. 1907; 
43  U.SC.  1740  and  1744;  30  U.S.C  242;  50 
U.S.C  Appendix  565: 107  Stat.  60;  107  Stat. 
405. 

Subpart  3833— Recordation  of  Mining 
Claims,  Mill  Sites,  and  Tunnel  Sites; 
Payment  of  ServiM  Charges, 
Maintenance,  and  Location  Fees 

20.  Section  3833.0-1  is  amended  by 
revisit^  paragraph  (c)  to  read  as  follows; 

§3833.0-1  Purpose. 
***** 

(c)  The  payment  in  the  same  office  of 
an  annual  maintenance  fee,  if  required, 
for  each  nuniog  claim,  mill  site,  or 
tunnel  site  held  by  the  claimimt: 

*•**•*  * 

21.  Section  3833.0-3  is  amended  by 
revising  the  first  sentence  of  paragraph 
(a),  revising  paragraphs  (e)  and  (f).  and 
adding  new  parag.raphs  (g)  and  (h)  to 
read  as  follows: 

§3833X1-3  Authority. 

(a)  Sections  3141a)  and  (b)  of  the 
Federal  Land  Pohcy  and  Management 


Act  <43  U.&C  1744L  as  amended  fey  the 
Act  of  August  10, 1993  <30  US.C.  2tf- 
k,  107  Stat.  405),  require  the  reooidatMn 
of  unpatented  sodjung  daiins,  mSll  shes. 
and  timnel  sites,  and  Ihe  filing  of 
informatioa  conoeming  annu^ 
assessment  work  petfonned  on 
unpatented  mining  cilauns  in  the  proper 
RI.M  office  within  specified  time 
periods.  *  •  * 

***** 

(e)  Sections  10101-10106  of  the  Act  of 
August  10, 1993  ^ub.  L.  103-66i.  107 
Stat.  405),  require  an  annual 
maintenance  fee  of  $100  to  be  paid  to 
the  proper  State  Office  of  the  Bureau  of 
Land  Management  for  eadi  non-waived 
mining  claim,  mill  site,  or  timnel  site. 
With  certain  exceptions  provided  in 

§  3833.1-6,  this  is  ki  lieu  of  the 

requirement  to  peifonn  and  record 
annual  assessment  woik  under  30 
U.S.C.  28-28e  and  section  314(a)  of 
FLPMA.  Failure  to  pay  the  fee  within 
the  time  limits  preserved  by  the  Act  of 
August  10, 1993,  constitutes  a  statutory 
abandonment  and  forfeitiue  of  the  non- 
waived  mining  claim,  mill  site,  or 
tunnel  site.  Provisions  relating  to 
maintenance  fees  and  waivers  are 
contained  in  §§  3833.0-3(1),  3833.1-5, 
3833.1-6,  and  3833.1-7. 

(f)  Section  2511(e)(2)  of  the  Energy 
Policy  Act  of  1992  (30  U.S.C  242) 
requires  oil  ^lale  claim  holders  to  pay 
an  annual  fee  of  $550  per  oil  shale 
claim,  notwithstanding  any  other 
provision  of  law.  The  Act  of  August  3  0. 
1993,  specifically  states  that  the 
maintenance  fee  provision  shall  not 
apply  to  any  oil  shale  claims  for  which 
a  fee  is  required  to  be  paid  under 
Section  2511<e)(2)  of  the  Energy  Policy 
Act  of  1992.  The  $550  fee  requirement 
for  oil  shale  claims  remains  in  effect. 

The  $550  fee  is  first  payable  on  or  before 
December  31, 1993,  and  on  or  before 
each  December  31st  thereafter. 

(g)  The  StockraisiBg  Homestead  Actef 
December  29, 1916  (SRHA)<43  U.S.C. 
299).  as  amended  by  the  Act  of  April  16. 
1993  (187  Stat  60),  provides  that  no 
person  other  than  the  surface  owner 
may  locate  a  mining  claim  on  SRHA 
lands  after  October  13, 1993,  untii  a 
notice  of  intent  to  locate  has  been  fifed 
with  the  ptt^^  BLM  State  Office  and 
the  surface  owner  is  notified  of  the 
filing. 

(l)(i)  When  a  notice  of  intent  to  locate 
a  minii^  claim  has  been  propeiiy  fifed 
by  a  mining  claunant  no  other  person 
may,  until  90  days  after  the  date  the 
notice  of  intent  is  filed: 

(A)  Fife  such  a  notice  with  respect  to 
any  portiens  of  die  lands  covered  fey  the 
first  notice: 
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(B)  Explore  for  minerals  or  locate  a 
mining  claim  on  any  portion  of  such 
lands;  or 

(C)  File  an  application  to  acquire  any 
interest  in  any  portion  of  such  lands 
pursuant  to  Section  209  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976  (43  U.S.C.  1719). 

(ii)  The  90-day  exclusive  right  may  be 
extended  by  filing  a  Plan  of  Operations 
pursuant  to  subpart  3809  of  this  title. 

The  extension  nms  imtil  the  BLM  has 
approved  or  denied  the  Plan  of 
Operations. 

(2)  The  mining  claimant  may  not 
locate  mining  cleiims  on  the  lands 
encompassed  by  a  notice  under  the  Act 
of  April  16, 1993,  until  at  least  30  days 
after  he  or  she  has  properly  notified  the 
surface  owner  by  registered  or  certified 
mail,  return  receipt  requested. 

(3)  The  Act  of  April  16, 1993,  contains 
numerous  other  requirements 
prerequisite  to  a  claimant  engaging  in 
mineral  exploration  and  development 
activities  on  SRHA  lands.  These 
requirements  are  administered  pursuant 
to  subpart  3814  of  this  title. 

(h)  The  Soldiers’  and  Sailors’  Relief 
Act  of  1940  (50  U.S.C.  appendix  565) 
excuses  performance  of  assessment 
work  by  military  personnel  while  they 
are  on  active  duty,  or  within  6  months 
of  their  release  from  active  duty,  or 
during  or  within  6  months  after  their 
release  from  any  period  of 
hospitalization  due  to  military  injuries. 
The  procedures  for  obtaining  a  waiver 
from  the  performance  of  assessment 
work  may  be  found  in  subpart  3851  of 
this  title. 

22.  Section  3833.0-5  is  amended  by 
revising  paragraphs  (e),  (g),  (m),  and  (o), 
removing  paragraphs  (t)  and  (v), 
redesignating  existing  paragraphs  (u) 
and  (w)  as  paragraphs  (t)  and  (u),  and 
adding  paragraphs  (v),  (w),  (x),  (y),  (z), 
(aa),  and  (bb)  to  read  as  follows: 

§3833.0-6  Definitions. 
***** 

(e)  Owner  or  claimant  means  the 
person  who  is,  under  State  or  Federal 
law,  the  holder  of  the  right  to  sell  or 
transfer  all  or  any  part  of  an  unpatented 
mining  claim,  mill  site,  or  tunnel  site. 
The  name  of  the  owner  and  his  or  her 
current  address  shall  be  identified  on  all 
instruments  required  to  be  recorded  or 
filed  by  the  regulations  in  this  subpart. 
***** 

(g)  Proper  BLM  office  means  the 
Bureau  of  Land  Management  State 
Office  listed  in  §  1821.2-l(d)  of  this  title 
having  jurisdiction  over  the  land  in 
which  Ae  claims  or  sites  are  located.  In 
Alaska,  the  Northern  District  Office’s 
Records  and  Public  Information  Unit, 


located  in  Fairbanks,  may  also  receive 
and  record  documents,  fihngs,  and  fees 
for  all  mining  claims,  mill  sites,  and 
tunnel  sites  located  in  the  State  of 
Alaska. 

***** 

(m)  File  or  filed  means  being  received 
and  date  stamped  by  the  proper  BLM 
office.  For  purposes  of  complying  with 
§§  3833.1-2,  3833.1-3,  3833.1-5, 
3833.1-6,  3833.1-7,  or  3833.2,  a  filing 
or  fee  required  by  any  of  these  sections 
is  timely  if  received  within  the  time 
period  prescribed  by  law,  or,  if  mailed 
to  the  proper  BLM  office,  is  contained 
within  an  envelope  clearly  postmarked 
by  a  bona  fide  mail  delivery  service 
within  the  period  prescribed  by  law  and 
received  by  the  proper  BLM  State  Office 
by  15  calendar  days  subsequent  to  such 
period,  except  as  provided  in  §  1821.2- 
2(e)  of  this  title  if  the  last  day  falls  on 
a  day  the  office  is  closed. 
***** 

(o)  Filing  period  means  the  time 
period  during  which  documents  and 
fees  are  required  to  be  provided  to  the 
proper  BLM  office.  Except  for  filings 
and  recordings  required  of  a  small 
miner  qualifying  for  a  waiver  under 
§  3833.1-7  of  this  title,  filings  under 
FLPMA  that  would  have  been  due  on 
December  30, 1994,  and  each  December 
30  through  and  including  December  30, 
1999,  are  waived  effective  January  1, 
1994,  and  so  long  thereafter  as  the  Act 
of  August  10, 1993,  is  in  effect. 
***** 

(v)  Maintenance  fee  means  the  annual 
$100  payment  required  by  the  Act  of 
August  10, 1993  (Pub.L.  103-66, 107 
Stat.  312),  to  hold  and  maintain  a 
mining  claim,  mill  site,  or  tunnel  site. 
The  requirement  to  pay  a  maintenance 
fee  does  not  apply  to  any  claim  located 
after  September  29, 1998. 

(w)  Location  fee  means  the  one  time 
$25  payment  required  by  the  Act  of 
August  10, 1993,  for  all  new  mining 
claims  and  mill  and  tunnel  sites  located 
upon  the  public  lands  on  or  after  August 
11, 1993,  and  before  September  30, 

1998.  The  location  fee  shall  be  paid  at 
the  time  the  mining  claim  or  site  is 
recorded  with  the  proper  BLM  office. 

(x)  Related  party  means: 

(1)  The  spouse  and  dependent 
children  of  the  claimant  as  defined  in 
section  152  of  the  Internal  Revenue 
Code  of  1986,  or 

(2)  A  person  who  controls,  is 
controlled  by,  or  is  under  common 
control  with  the  claimant. 

(y)  Control  means,  as  defined  in  the 
Act  of  August  10, 1993,  actual  control, 
legal  control,  and  the  po^er  to  exercise 
control,  through  or  by  conimon 
directors,  officers,  stockholders,  a  voting 


trust,  or  a  holding  company  or 
investment  company,  or  any  other 
means. 

(z)  Forfeiture  means  the  consequences 
of  an  act  or  failure  to  act  that  results  in 
an  unpatented  mining  claim,  mill,  or 
tunnel  site  being  deemed  to  be  by 
operation  of  law  abandoned  or  null  and 
void.  The  term  has  the  same  meaning 
whether  it  is  used  in  the  noun  form  or 
in  the  verb  form  “forfeit”  or  “forfeited.” 

(aa)  Returnable  means  that  a  check  or 
negotiable  instrument,  including  a  valid 
credit  card  order,  is  received  by  the 
authorized  officer  but  not  yet  processed 
through  the  accounting  system  of  the 
Bureau  of  Land  Management,  and  can 
be  returned  to  the  originator  without 
processing  of  a  refund  check  through 
the  United  States  Treasury  pursuant  to 
§3833.1-1. 

(bb)  Refundable  means  that  a  check  or 
negotiable  instrument,  including  a  valid 
credit  card  order,  has  been  processed 
through  the  accounting  system  of  the 
Bureau  of  Land  Management,  and 
cannot  be  returned  to  the  originator 
without  the  processing  of  a  refund 
check  through  the  United  States 
Treasury  or  the  crediting  to  a  credit  card 
account  pursuant  to  §  3833.1-1. 

23.  Section  3833.0-9  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  3833.0-d  Information  collection. 

(a)  The  collections  of  information 
contained  in  subpart  3833  have  been 
approved  by  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3501  et  seq. 
and  assigned  clearance  number  1004- 
0114.  The  information  will  be  used  to 
enable  BLM  to  record  mining  claims, 
mill  sites,  and  tunnel  sites;  to  maintain 
ownership  records  to  those  claims  and 
sites;  to  determine  the  geographic 
location  of  the  claims  and  sites  recorded 
for  proper  land  management  purposes; 
and  to  determine  which  claims  and  sites 
their  owner(s)  wish  to  continue  to  hold 
under  applicable  Federal  statute.  A 
response  is  required  to  obtain  a  benefit 
in  accordance  with  Section  314  of 
FLPMA,  as  amended,  the  Act  of  April 
16, 1993  (Public  Law  103-23, 107  Stat. 
60),  and  the  Act  of  August  10, 1993 
(Public  Law  103-66,  30  U.S.C.  28f-k. 

107  Stat.  405). 

***** 

24.  Section  3833.1-1  is  revised  to  read 
as  follows: 

§  3833.1-1  Refundability  of  service 
charges,  location  fees,  rental  and 
maintenance  fees. 

(a)  Service  charges  submitted  for  new 
recordings  under  §  3833.1-2  are  not 
returnable  or  refundable  after  the 
document  has  received  the  processing 
for  which  the  serxdce  charges  were  paid. 
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(b)  Service  charges  submitted  with 
documents  to  be  filed  pursuant  to 

§§  3833.2  and  3833.3  are  returnable  or 
refimdable  if,  at  the  time  of  submission, 
the  affected  mining  claim  or  site  is 
determined  to  be  null  and  void  or 
abandoned  by  operation  of  law. 

(c)  Meuntenance  and  location  fees  are 
not  returnable  or  refundable  unless  the 
mining  claim  or  site  has  been 
determined,  as  of  the  date  the  fees  were 
submitted,  to  be  null  and  void, 
abandoned  by  operation  of  law,  or 
otherwise  forfeited. 

(d)  Maintenance  fees,  location  fees,  or 
service  charges  made  in  duplicate  for 
the  same  claim  or  site  or  otherwise 
overpaid  are  returnable  or  refundable. 
The  monej^will  be  retiuned  or  refunded 
to  the  party  who  submitted  it.  The 
authorized  officer  may  apply  the  fee  to 
a  future  year  if  so  instructed  by  the 
payor. 

(e)  Voluntary  actions  such  as 
relinquishment  of  claims  or  sites,  or 
payment  of  maintenance  fees  by  a 
qualified  small  miner,  shall  not  be  a 
qualifying  reason  for  obtaining  a  refund 
of  such  fees  previously  paid. 

25.  Section  3833.1-2  is  amended  by 
adding  paragraphs  (c)  and  (d)  to  read  as 
follows: 

§  3833.1-2  Recordation  of  mining  claims, 
mill  sites,  and  tunnel  sites  located  after 
October  21, 1976. 

***** 

(c)(1)  Beginning  on  October  13, 1993, 
mining  claims  cannot  be  located  on 
1cm  ds  patented  under  the  Stockraising 
Homestead  Act  of  1916,  as  amended  by 
the  Act  of  April  16, 1993  (107  Stat  60); 
until  the  claimant  has  first  filed  a  notice 
of  intent  to  locate  with  the  proper  BLM 
State  Office  and  has  served  a  copy  of  the 
notice  upon  the  surface  owner(s)  of 
record,  by  registered  or  certified  mail, 
return  receipt  requested.  Such  notice 
shall  be  in  the  form  and  contain  the 
information  required  in  paragraph  (d)  of 
this  section. 

(2)  The  claimant  shall  wait  30  days 
after  such  service  before  entering  the 
lands  to  locate  any  mining  claims  on  the 
Stockraising  Homestead  Act  lands. 

(3)  The  authorized  officer  will  not 
record  any  mining  claim  located  on 
lands  patented  imder  the  Stockraising 
Homestead  Act,  as  amended,  unless  the 
claimant  has  complied  with  the 
requirements  of  this  section,  and  all 
certificates  or  notices  of  location  will  be 
returned  to  the  cledmant  without  further 
action. 

(4)  The  surface  owner  of  land 
patented  under  the  Stockraising 
Homestead  Act,  as  amended,  is  exempt 
from  the  requirements  of  this  section. 


(5)  All  mining  claims  located  on 
Stockraising  Homestead  lands  are 
subject  to  the  requirements  of  the  Act  of 
April  16, 1993.  These  additional 
requirements  are  found  in  subpart  3814 
of  this  title. 

(d)  A  separate  notice  of  intent  shall  be 
filed  and  recorded  in  the  appropriate 
BLM  State  Office  for  each  separate 
surface  ownership  in  an  individual 
State. 

(1)  Each  notice  of  intent  submitted 
shall  be  accompanied  by  evidence  of 
title  of  the  surface  owner(s).  Evidence  of 
title  shall  be  either  a  certificate  of  title 
or  abstract  of  title  certified  by  a  person, 
association,  or  corporation  authorized 
by  State  law  to  execute  such  a  certificate 
within  that  State,  and  acceptable  to  the 
Bureau  of  Land  Management. 

(2)  The  notice  of  intent  shall  contain: 

(i)  The  names(s),  mailing  address(es), 
and  telephone  numher(s)  of  the 
person(s)  filing  the  notice; 

(ii)  The  names(s),  mailing  address(es), 
and  telephone  number(s)  of  the  surface 
owner(s): 

(iii)  The  legal  description  of  the  lands 
to  which  the  notice  applies,  to  the 
nearest  5-acre  subdivision  or  lot; 

(iv)  The  total  number  of  acres  imder 
the  specific  notice  of  intent  filed  to  the 
nearest  whole  acre; 

(v)  A  brief  description  of  the  proposed 
mineral  activities; 

(vi)  A  map  and  legal  description  of 
the  lands  to  be  subject  to  mineral 
exploration,  including  access  route(s); 

(vii)  The  name,  mailing  address,  and 
telephone  number  of  the  person 
managing  such  activities;  and 

(viii)  A  statement  of  the  dates  on 
which  such  activities  will  take  place. 

(3)  The  legal  description  shall  be 
based  on  the  public  land  survey  or  on 
such  other  description  as  is  sufficient  to 
permit  the  authorized  officer  accurately 
to  record  the  notice  on  the  BLM  land 
status  records  (i.e.,  to  the  nearest  5-acre 
subdivision  or  lot). 

(4)  Upon  acceptance  of  a  notice  of 
intent  by  the  authorized  officer,  the 
notice  of  intent  will  be  entered  upon  the 
official  land  status  records  of  the  Bureau 
of  Land  Management. 

(5)  The  total  acreage  covered  at  any 
time  by  notices  of  intent  filed  by  any 
person  and  by  affiliates  of  such  person 
may  not  exceed  6,400  acres  of  such 
lands  in  any  one  State  and  1,280  acres 
of  such  lands  nationwide  for  a  single 
surface  owner. 

(6)  If  the  surface  owner(s)  sells  all  or 
part  of  the  surface  during  the  authorized 
exploration  period,  the  person  who  filed 
the  notice  of  intent  is  not  required  to 
notify  the  new  surface  owner(s)  prior  to 
entry  during  the  authorized  exploration 
period. 


26.  Section  3833.1-3  is  revised  to  read 
as  follows: 

§  3833.1-3  Service  charges,  rental  fees, 
maintenance  fees,  and  location  fees;  form 
of  remittance  and  acceptance. 

(a)  Payment  and  acceptance  policy. 

All  service  charges,  maintenance  fees, 
and  location  fees  shall  be  payable  by 
United  States  currency,  postal  money 
order,  or  negotiable  instrument  payable 
in  United  States  currency,  and  shall  he 
made  payable  to  the  Department  of  the 
Interior — Bureau  of  Land  Management, 
or  by  a  valid  credit  card  acceptable  to 
the  Bureau  of  Land  Management.  A 
check  or  negotiable  instrument, 
including  credit  cards  submitted  for 
payment  of  charges  and/or  fees,  for 
which  payment  is  not  honored  by  the 
issuing  authority,  and  such  refusal  is 
not  an  error  of  the  issuing  authority, 
will  be  deemed  to  be  a  nonpayment  of 
the  charges  or  fees  for  which  the  check 
or  negotiable  instrument,  including  a 
credit  card  order,  was  tendered.  See 

§  3833.1—4  (f)  and  (g)  for  payments  made 
by  credit  cards  or  from  Defining 
Deposit  Accounts. 

(b)  Recordation  of  new  mining  claims, 
mill  sites,  or  tunnel  sites  with  the 
Bureau  of  Land  Management.  (1)  New 
location  notices  or  certificates  submitted 
for  recording  pursuant  to  §  3833.1-2 
that  are  not  accompanied  by  full 
payment  of  the  maintenance  and 
location  fees  required  hy  §  3833.1—4  or 
3833.1-5  will  not  be  accepted,  and  the 
submittal  will  be  returned  without 
further  action  by  the  authorized  officer. 
The  claimant  may  resubmit  the  filings 
with  the  proper  payment  of  service 
charges  and  fees  within  the  same  90-day 
filing  period  referred  to  in  §  3833.1-2(a). 

(2)  Failure  to  provide  full  payment  of 
service  charges  set  forth  in  §  3833.1-4 
will  be  curable  for  new  location  notices 
or  certificates  submitted  for  recording 
pursuant  to  §  3833.1-2  when  the  proper 
maintenance  and  location  fees  have 
been  submitted.  Such  documents  will 
be  noted  as  being  recorded  on  the  date 
received  provided  that  the  claimant 
submits  the  proper  service  charge  either 
within  30  days  of  receipt  of  a  deficiency 
notice  sent  by  the  authorized  officer,  or 
on  or  before  the  90th  day  of  the  filing 
period  referred  to  in  3833.1-2(a), 
whichever  date  is  later. 

(3)  If  the  proper  service  charges  have 
not  been  tendered  pursuant  to 
paragraph  (b)(2),  and  if  the  claimant  has 
not  provided  written  instructions 
regarding  the  application  of  the  funds 
received  with  the  original  filing,  the 
authorized  officer  will  apply  such  funds 
and  serialize  the  claims  in  the  order 
received.  All  notices  or  certificates  for 
which  there  are  insufficient  funds  to 
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cover  all  service  charges  and 
maintenance  and  location  fees  will  be 
returned  to  the  claimant. 

(fi).  Mining  claims,  mUi  sities,.  and 
tunnel  sites  reaaded  and  serialized  by 
the  Bureau  of  Land  Management  (!')' 
Failure  to  provide  hiB  payment  of 
service  charges  set  fordi  in  §  3633..  lr-4 
will  be  curable  for  doeumeiits  and 
filings  made  pursuant  to  §§3833.2  and 
3833.3  and  am«ided  locations  filed 
under  §  3833.1.  Such  documents  and 
filings  will  be  noted  as  being  recorded 
on  the  date  initialiy  received,  provided 
that  the  claimant  submits  the  proper 
service  chmge  within  30  days  of  receipt 
of  a  deficiency  notice  from  the 
authorized  of^er ,  Failure  to  submit  the 
proper  service  charge  as  required  by  this 
paragraph  will  cause  filings  made 
pursuant  to  §§  3833.2  and  3833.3  and 
amended  locations  filed  under  §  3833.1 
to  be  rejected  and  returned  to  the 
claimant/owner.  If  a  p^ment  is 
received  that  partially  covers  the  claims 
submitted,  the  payment  shall  be  applied 
to  mining  claims,  and  ^es  oi  ascending 
numerical  order  of  serialization. 

(2)  If  a  claimant  fails  to  submit  the 
proper  mauxtenance  fees  on  or  before 
each  August  31,  the  authorized  officer 
will  apply  the  fees  received  to  existing 
recorded  and  serialized  mining  claims 
and  sites  in  ascending  numerical  order 
of  senalization,  unless  otherwise 
directed  by  the  claimant.  The 
authorized  officer  will  note  the  deficient 
fees  as  being  paid  on  the  original  date 
received,  provided  that  the  claimant 
submits  the  proper  foes  within  30  days 
of  receipt  of  a  deficiency  notice  from  the 
authorized  officer,  if  that  much  time 
remains  before  August  31.  If  there  are 
less  than  30  days  before  August  31,  the 
correct  foes  sh^  be  filed  (see  §  3833.0- 
5(m))  by  such  claimant  on  or  before  the 
August  31  deadline.  Failure  ta  submit 
the  proper  foes  will  cause  the  forfeiture 
of  remaining  claims  or  sites  by  the 
clahnant/owner. 

27.  Section  3833.1—4  is  amended  by 
revising  the  section  reading; 
redesignating  existing  paragraphs  (b) 
through  (f)  as  (c)  through  (g), 
respectively;  revising  redesignated 
paragraphs  (f)  and  (g);  and  adding  a  new 
paragraph  (b),  to  read  as  follows: 

§  3833.1  -4  Service  ehfirges  and  location 
fees. 

*«#*•*' 

(b)  Each  notice  or  certificate  of 
location  of  a  mining  claim,  mill  site,  or 
tunnel  site  that  is  located  on  nr  after 
August  11, 1993,  and  before  September 
30, 1998,  shall,  when  filed  with  BLM,  be 
accompanied  by  a  one  time 
nonrefondable  location  fee  of  $25. 

It  It  it  It  fr 


(f)  The  claimant7owner  may  authorize 
the  BLM  to  charge  payment  of  service 
chargeSr  maintenance  fees,  and  location 
fees  to  his  or  her  credit  card  under 

§  3833.1-3(a}  by  tran.smitting  a  facsimile 
authorization  bearing  the  signature  of 
the  claimant/owner  to  the  authorized 
officer,  or  the  au&oiized  officer  may 
accept  such  authorization  by  telephone 
if  the  identity  of  the  claimant/owner  is 
established  to  the  satisfaction  of  the 
authorized  officer. 

(g)  The  claimant/owner  may  also 
maintain  a  declining  deposit  account 
with  the  State  Office  of  the  BLM  where 
the  mining  claims  and  sites  axe  recorded 
for  the  pa}mient  of  service  charges, 
maintenance  fees,  and  location,  fees.  The 
authorized  officer  may  deduct  the 
necessary  service  charges  and  fees  fiom 
or  add  overpayments  to  such  account 
only  at  the  direction  of  the  claimant/ 
owner. 

28.  Section  3833.1—5  is  revised  to  read 
as  follows: 

I 

§3833.1-0  Maintenance  fees. 

Except  as  provided  in  §§  3833.0-3(f), 
3833.1-6,  and  3833.1-1  (d]  and  (e),.each 
claimant  shall  pay  a  nonrefundable 
maintenance  fee  of  $100  for  each  mining 
claim,  mill  site,  or  tunnel  site  to  the 
proper  BLM  office  for  each  specified 
assessment  year  for  which  the- claimant 
desires  to  hold  the  mining  claim,  mill 
site,  or  tunnel  site.  The  assessment  years 
covered  by  the  Act  of  August  10, 1993, 
begin  at  12  o’clock  noon  on  September 
1,.  1994,  and  end  at  12  o’clock  noon  on 
September  1, 1999. 

(a) (1)  The  initial  $100  nonrefimdable 
maintenance  fee  for  the  assessment  year 
in  which  the  mining  claim  or  site  is 
located  shall  be  paid  for  each  mining 
claim,  mill  site,  or  tunnel  site  at  the 
time  of  its  filing  with  BLM  pursuant  to 
section  314(b)  of  FLPMA  and  §  3833.1- 
2.  If  such  claims  or  sites  are  located 
prior  to  an  August  31,  and  the  notice  of 
location  is  properly  filed  within  the 
FLPMA  time  fiame  but  after  August  31, 
then  the  $100  fee  that  was  due  on 
August  31  for  the  succeeding 
assessment  year  shall  be  paid  at  the  time 
of  filing  the  location  notice  along  with 
the  initial  $100  fee. 

(2)  The  initial  maintenance  fee 
described  in  paragraph  (1)  is  not  subject 
to  the  waiver  provisions  contained  in 
§§  3833.1-6  and  3833.1-7. 

(b)  Under  the  Act  of  August  10, 1993, 
a  nonrefundable  maintenance  fee  of 
$100.00  for  each  mining  claim,  mill  site, 
or  tunnel  site  shall  be  paid  annually  on 
or  before  August  31  for  the  subsequent 
assessment  year  beginning  at  12  o’clock 
noon  on  September  1  of  that  year.  The 
first  payment  will  be  due  on  or  before 
August  31, 1994,  with  payments  due  for 


each  August  31  throu^  August  31  „ 

1998.  At  the  time  of  payment^  the 
claimant/owner  shall  submit  a  list  of 
claim  names  and  BLM  serial  numbers 
assigned  to  each  mining  claim:  or  site  for 
which  die  maintenance  fee  is  being 
paid. 

(c)  There  will  be  no  proration  of  rental 
or  mamtenance  fees  for  partial  years  of 
holding  of  mining  claims,  mill  sites,  or 
tunnel  sites. 

(d)  A  small  miner  may,  under  the 
waiver  provisions  of  §§  3823.1-6  and 
3833.1—7,  perform  assessment  work  and 
file  the  affidavit  of  labor  pursuant  to 

§  3833.2  in  lieu  of  paying  die  rental  or 
maintenance-  fee. 

(e)  The  owner  of  an  oil  shale  pfacer 
claim  shall  pay  the  required  $560 
annual  rent^  fee  to  the  proper  BLM 
State  Office  on  or  before  each  December 
31. 

(f)  The  payment  of  the  required 
maintenance  fee  for  a  mining  claim,  mill 
site,  or  tunnel  site  satisfies  the 
requirement  to  file  an  affidavit  of 
assessment  work  or  a  notice  of  intenUon 
to  hold  pursuant  to  §  3833.2. 

(g)  If  a  waived  mining  claim  or  site  is 
transferred  in  total  or  in  part  to  a  party 
not  qualified  for  a  Wciiver,  the  waiver  is 
forfeited  for  the  mining  claim  or  site  or 
portion  of  interest  therein  transferred  to 
the  unqualified  party.  The  maintenance 
fee  for  the  previously  waived  clcum  or 
site  will  be  paid  for  the  assessment  year 
in  which  the  transfer  was  effective 
under  State  law  pursuant  to  §3833.3. 
The  applicable  deadline  is  the  August 
31  on  or  immediately  after  which  the 
transfer  is  effective  under  State  law. 

(h)  The  Secretary  will  adjust  the 
location  and  maintenance  fees  every  5 
years,  based  upon  the  Consumer  Price 
Index  (CPI)  as  published  by  the  Bureau 
of  Labor  Statistics,  Department  of  Labor. 
The  Secretary  may  adjust  the  location 
and  maintenance  fees  sooner,  if  he 
deems  it  reasonable,  based  upon 
changes  in  the  CPI. 

(1)  Public  notice  of  any  adjustment  of 
maintenance  or  location  fees  will  be 
provided  by  July  1  of  the  assessment 
year  prior  to  the  assessment  year  to 
which  the  adjustment  becomes  effective. 

(2)  Any  such  adjustment  of 
maintenance  or  location  fees  to  reflect 
changes  in  the  CPI  will  be  payable  no 
later  than  the  second  August  31 
following  the  July  1  by  which  the  notice 
of  the  adjustment  was  given. 

29.  Section  3833.1-6  is  revised  to  reiid 
as  follows: 
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§  3833.1-6  Maintenance  fee  waiver 
qualifications  under  the  Act  of  August  10, 
1993,  and  other  exceptions— applicable 
from  12  o’clock  noon  on  September  1, 1993, 
until  12  o’clock  noon  September  1, 1999. 

A  small  miner  may,  under  certain 
conditions  described  in  this  section  and 
in  §  3833.1-7,  perform  the  assessment 
work  required  under  30  U.S.C.  28-28e 
and  record  it  pursuant  to  Section  314(a) 
of  FLPMA  and  §  3833.2  in  lieu  of  paying 
the  maintenance  fee.  Assessment  work 
shall  conform  to  the  requirements 
contained  in  subpart  3851  of  this  title. 

(a)  In  order  to  qualify  for  a  waiver  of 
the  maintenance  fee  requirements,  a 
small  miner  shall  meet  all  of  the 
following  conditions: 

(1)  The  claimant  and  all  related 
peirties  shall  hold  no  more  than  10 
mining  claims,  mill  sites,  and  tunnel 
sites,  or  any  combination  thereof,  on 
Federal  lands  in  the  United  States  on 
the  date  the  payment  is  due,  which  is 
each  August  31.  For  purposes  of 
determining  the  small  miner  waiver,  oil 
shale  claims  shall  not  be  counted 
toward  the  10  claim  limitation  for  the 
small  miner  waiver  of  the  $100 
maintenance  fee.  A  claimant  who  owns 
10  or  fewer  claims,  mill  sites,  and 
timnel  sites,  and  otherwise  meets  the 
requirements  of  this  section,  is  not 
precluded  from  paying  the  maintenance 
fee  in  addition  to  filing  for  a  small 
miner  waiver. 

(2)  All  mining  claims  and  sites  held 
by  a  claimant  and  all  related  parties 
shall  be  counted  toward  the  10  claim 
and  site  limit. 

(3)  Mill  and  tunnel  sites  of  a  qualified 
small  miner,  if  listed  upon  the 
exemption  certificate  along  with  the 
affected  lode  and  placer  mining  claims, 
are  waived  from  payment  of  the 
maintenance  fee. 

(b)  Mining  claims  and  sites  that  are 
undergoing  final  reclamation,  as 
approved  by  the  authorized  officer 
pursuant  to  subparts  3802,  3809,  or 
3814  of  this  title,  with  no  intent  by  the 
owner  thereof  to  continue  mining, 
milling,  or  processing  operations  upon 
or  imder  the  mining  claims  or  sites,  are 
excused  fix)m  payment  of  the 
mcuntenance  fees.  The  owner  shall  file 

a  certified  statement  by  August  31  in  the 
proper  BLM  office  attesting  to  the 
reclamation  status  of  the  affected 
mining  claims  and/or  sites,  with 
reference  to  a  reclamation  plan 
approved  by  the  authorized  officer  for 
plan-level  activities  or  submitted  in 
consultation  with  the  authorized  officer 
for  notice-level  activities,  and  to  his  or 
her  intent  to  place  them  into  permanent 
closure.  If  the  surface  is  managed  by  an 
entity  other  than  BLM,  the  claimant 
shall  submit  evidence  of  a  final 


reclamation  plan  that  conforms  to  the 
requirements  of  the  managing  entity.  A 
certified  statement  of  such  intent  and 
reclamation  shall  be  filed  pursuant  to 
§  3833.1-7.  The  number  of  mining 
claims  or  sites  that  may  properly  qualify 
for  a  reclamation  waiver  pursuant  to 
this  paragraph  is  not  restricted  to  a  10- 
claim  limit. 

(c)  Pursuant  to  the  Soldiers’  and 
Sailors’  Relief  Act  (50  U.S.C.  Appendix 
565),  military  p>ersonnel  on  active  duty 
status  may,  under  certain  conditions, 
qualify  for  an  exemption  from  the 
performance  of  assessment  work  and  the 
payment  of  maintenance  fees.  See 
§§3833.1-7(e)(2)  and  3851.6  of  this 
title. 

(d)  Under  the  following 
circumstances,  a  waiver  may  be 
obtained  fi-om  the  payment  of  the 
maintenance  fee  for  mining  claims  and 
sites: 

(1)  The  claimant  has  received  a 
declaration  of  taking  or  a  notice  of 
intent  to  take  from  &e  National  Park 
Service  pursuant  to  Sections  6  and  7  of 
the  Act  of  September  28, 1976,  as 
amended  (16  U.S.C.  1905, 1906),  or  the 
Act  of  December  2, 1980,  as  amended 
(16  U.S.C.  3192);  or  the  claimant  has 
otherwise  been  denied  access  by  the 
United  States  to  his/her  mining  claims 
or  sites. 

(2)  The  claimant  shall  file  proof  of  the 
above  conditions  for  exemption,  attested 
to  as  a  certified  statement,  pursuant  to 

§  3833.1-7,  with  the  proper  BLM  office 
by  the  August  31  immediately  preceding 
the  assessment  year  for  which  a  waiver 
is  sought. 

(3)  The  certified  statement  required  by 
paragraph  (d)(2)  of  this  section,  serves 
as  a  notice  of  intention  to  hold  as  to 
mining  claims  and  sites  for  which  the 
exemption  is  sought.  In  such  cases,  the 
payment  of  the  $5  service  charge  per 
claim  or  site  is  due  upon  filing  the 
certification  statement. 

(e)  Payment  of  the  maintenance  fee  for 
mining  claims  covered  by  a  deferment 
of  assessment  work  granted  by  the 
authorized  officer  pursuant  to  30  U.S.C. 
28  (b)-(e)  and  subpart  3852  of  this  title 
may  be  deferred  during  the  period  for 
which  the  deferment  is  granted. 
Deferments  are  governed  by  the 
following  rule.  If  a  petition  for  a 
deferment  of  assessment  work,  as 
required  by  §  3852.2  of  this  title,  is  filed 
with  the  proper  BLM  office  on  or  before 
August  31  for  a  given  year,  the 
maintenance  fee  need  not  be  paid  on  the 
claims  listed  in  the  petition  for 
deferment  imtil  the  authorized  officer 
has  acted  upon  the  petition. 

(1)  If  the  petition  is  granted, 
maintenance  fees  for  the  claims  are 
deferred  for  the  upcoming  assessment 


year.  At  the  expiration  of  the  deferment, 
all  deferred  fees  shall  be  paid  within  30 
days  of  the  end  of  the  deferment,  imless 
the  claimant/owner  qualifies  as  a  small 
miner.  If  the  claimant/owner  qualifies  as 
a  small  miner,  all  deferred  assessment 
work  shall  be  performed  as  provided  in 
§  3852.5  of  this  title  upon  expiration  of 
the  deferment. 

(2)  If  the  petition  for  deferment  is 
denied  by  the  authorized  officer,  the 
maintenance  fees  shall  be  paid  within 
30  days  of  receipt  of  the  decision  of  the 
authorized  officer  denying  the  petition 
for  deferment.  Failure  to  pay  the 
maintenance  fees  owed  will  result  in  the 
forfeiture  of  the  claims  contained  within 
the  petition. 

(f)  On  mining  claims  for  which  an 
application  for  a  mineral  patent  has 
b^n  filed,  and  the  mineral  entry  has 
been  allowed,  the  payment  of  the 
maintenance  fee  is  excused  for  the 
assessment  yeius  during  which 
assessment  wcrk  is  not  required 
pursuant  to  §  3851.5  of  this  title. 
However,  no  rafund  of  previously 
deposited  maintenance  fees  will  be 
made  to  the  mineral  patent  applicant. 

30.  Section  3833.1-7  is  revised  to  read 
as  follows: 

§  3833.1-7  Filing  requirements  for  the 
maintenance  fee  waiver  and  other 
exceptions. 

(а)  If  no  change  in  status  has  occurred, 
a  small  miner  exemption  certification 
previously  filed  for  the  assessment  year 
ending  at  noon  on  September  1, 1994, 
under  the  Act  of  October  5, 1992  (Pub. 

L.  102-381, 106  Stat.  1374),  and  the 
pertinent  regulations  in  effect  on  August 
31, 1993,  will  be  considered  a  proper 
certification  filing  for  a  waiver  of 
payment  of  the  maintenance  fee  due  on 
Aimust  31, 1994. 

(б)  The  affidavit  of  assessment  work 
performed  by  a  small  miner  claiming  a 
maintenance  fee  waiver  shall  be  filed 
with  the  proper  BLM  office  pursuant  to 
§  3833.2  and  shall  meet  the 
requirements  of  §  3833.2-4. 

(c)  For  min:^ng  claims  and  sites 
covered  by  a  waiver,  the  filing  of  a 
waiver  certification  pursuant  to  emy  of 
paragraphs  (a),  (d),  (e),  or  (f)  of  this 
section  will  satisfy  the  requirements  for 
filing  of  a  notice  of  intention  to  hold 
pursuant  to  §  3833.2-5,  when  such 
notice  of  intention  to  hold  is  otherwise 
required.  In  such  a  case  the  payment  of 
the  $5  service  charge  per  claim/site  for 
processing  the  notice  of  intention  to 
hold  is  due  upon  fiUng  of  the  waiver 
statement. 

(d)  In  order  to  hold  mining  claims  or 
sites  for  the  assessment  year  beginning 
at  12  o’clock  noon  on  September  1, 
1994,  each  small  miner  shall  file  a 
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waiver  certification  on  or  before  August 
3t,  1994.  Each  small  miner  shall  file  a 
waiver  certification  on  or  before  August 
31  each  year  thereafier  to  hold  the 
claims  each  assessment  year  beginning 
at  12  o’clock  noon  on  September  1  of 
the  calendar  year  the  certification  is 
due,  through  August  31, 1998.  The 
small  miner  shall  document,  as 
provided  in  diis  para^aph  (d),  the 
claimed  waiver  for  each  assessment  year 
a  small  miner’s  waiver  is  claimed, 
certified,  and  attested  to  under  penalty 
of  18  U.S.C.  1001.  The  statement  shall 
contain: 

(1)  The  mining  claim  and  site  names 
and  BLM  serial  numbers  assigned  to  the 
mining  claims  and  sites  held  by  the 
small  miner; 

(2)  A  declaration  by  the  claimant  and 
all  related  parties  that  they  own  no  more 
than  10  mining  claims  and  sites  in  total 
nationwide  on  the  date  the  wciiver 
statement  is  due; 

(3)  A  declaration  that  specifies  that 
the  assessment  work  requirements  have 
been  or  wiU  be  complete  by  the  date 
the  payment  is  due,  which-  is  each 
August  31,  for  the  assessment  year  just 
ending; 

(4)  The  names  and  addresses  of  all 
owners  maintaining  an  interest  in  the 
mining  claims  and  sites;  and 

(5)  The  signatures  of  all  the  owners  of 
the  mining  claims  and  sites  for  which  a 
waiver  is  claimed. 

(e)  Pursuant  to  the  Soldiers’  and 
Sailors’  Relief  Act,  and  §  3851.6  of  this 
title,  a  military  person,  entering  active 
service  may  file,  or  cause  to  be  filed,  in 
the  proper  BLM  office,  a  notice  of  his  or 
her  entry  into  active  military  service. 

(1)  The  filing  of  the  notice  excuses  the 
person  fiom  performing  assessment 
work  or  paying  the  maintenance  fees 
until  6  months  have  passed  from  the 
person’s  release  from  active  duty  status, 
or  until  6  months  have  passed  after 
release  from  a  military  hospital, 
whichever  is  later.  To  be  excused  from 
paying  the  maintenance  fee,  the  person 
cannot  hold  !lie  subject  claim  or  site 
with  a  related  party,  as  defined  in 
paragraph  3833.0-5(y),  who  does  not 
also  qu^fy  under  the  Soldiers’  and 
Sailors’  Relief  Act. 

(2)  The  notice  must  be  filed  in  the 
assessment  year  that  the  person  entered 
active  duty  status,  or  if  active  duty 
began  prior  to  August  30, 1994,  the 
notice  must  be  filed  in  the  assessment 
year  that  he  or  she  wishes  the  benefits 
provided  in  paragraph  (e)(1).  of  dus 
section  to  tate  sUecX.  If  the  person 
previously  filed  a  notice  under  the 
Soldiers’  and  Sailors’  Relief  Act  to  be 
excused  from  peifonning  assessment 
work,  and  remains  qgialified  under  that 
Act,  he  or  she  will  automatically  be 


exempt  from  paying,  the  maintenance 
fee. 

(3)  The  performance  of  assessment 
work  or  the  payment  of  maintenance 
fees  shall  resume  in  the  assessment  year 
next  followring  the  assessment  year 
during  which  t^e  person  was  released 
from  active  duty  or  a  military  hospital, 
whichever  is  later. 

(4)  The  notice  shall  be  filed  as  a 
certified  statement  pursuant  to 
paragraph  (d)  of  this  section,  and  shall 
list  ^  mining  claims  and  sites  affected 
by  claim/ site  name  and  BLM  serial 
number. 

31.  Section,  3833.2-3  is  amended  by 
revising  the  section  heading  and 
paragraphs  (d)  and  (e)  to  read  as  follows: 

§  3833.2-3  Consistency  between  the 
Federal  Land  Policy  and  Management  Act, 
the  General  Mining  Law  of  May  10, 1872, 
and  the  Act  of  August  10, 1993. 
***** 

(d)  The  Act  of  August  10, 1993,  does 
not  affect  the  requirements  to  do 
assessment  work  in  the  assessment  year 
beginning  at  12  o’clock  noon  on 
September  1, 1999,  or  to  make  annual 
filings  on  or  before  December  39,  2000, 
pursuant  to  §§  3833.2  and  3851.1. 

(e)  For  mining  claims  and  sites 
located  on  or  after  September  1, 1998, 
and  on  or  before  September  29, 1998, 
and  for  which  the  required  $100 
maintenance  fee  was  paid  at  the  time  of 
recording  pursuant  to  §  314(b)  of 
FLPMA  and  §  3833,1-2,  payment  of  the 
maintenance  fee  holds  the  claims  or 
sites  through  at  least  September  1, 1999. 

32.  Section  3833.2-6  is  revised  to  read 
as  follows: 

§  3833.2-6  When  evidence  or  notice  is  not 
required. 

Evidence' of  annual  assessment  work 
performed  to  hold  a  mining  claim  or  a 
notice  of  intention  to  hold  a  mill  site 
need  not  be  filed  on  unpatented  mining 
claims  or  mill  sites  if  mineral  entry 
under  a  mineral  patent  application  has 
been  allowed.  The  owner  of  that  mining 
claim  or  mill  site  is  exempt  from  the 
filing  requirements  of  §  3833.2  and  the 
payment  of  maintenance  fees  under 
§  3833.1-5  as  of  the  date  mineral  entry 
is  allowed. 

33.  Section  3833.3  is  amended  by 
adding  paragraph  (c)  to  read  as  follows: 

§ 3833.3  Notice  of  transfer  of  interest 
***** 

(c)  The  filing  of  a  transfer  of  interest, 
when  properly  executed  and  recorded 
under  State  law,  is  placed  on  the  BLM 
record  when  it  is  filed  with  the  proper 
BLM  office.  The  transfer  will  be  deemed 
to  have  taken  place  on  its  effective  date 
under  State  law. 


34.  Section  3833.4  is  amended  by 
revising  the  heading  and  paragraphs  (a) 
and  (b),  redesignating  paragraphs  (c) 
through  (e)  as  (d)  through  (f), 
respectively,  and  adding  paragraph  (c); 
to  read  as  follows; 

§  3833.4  Failure  to  file,  or  to  pay 
maintenance  or  location  fees. 

(a)(1)  The  failure  to  make  annual 
filings  required  by  §§  3833,2-1  and 
3833.2-2  on  or  before  the  December  30 
immediately  following  the  August  31  by 
which  the  small  miner  filed  for  a  waiver 
of  payment  of  the  maintenance  fee,  shall 
conclusively  constitute  a  forfeiture  of 
the  mining  claim  or  site. 

(2)  Failure  to  record  the  notice  or 
certificate  of  location,  requited  by 

§  3833,l-2(a),  §  3734.1(a),  or  §  3821.2  of 
this  title,  or  failure  to^  pay  the 
maintenance  or  location  fees  required 
by  §§  3833.1-4,  3893.1-5,  and  3833.1-7, 
or  failure  to  file  the  documents  required 
by  §  3833.1-7  (b)  through  (d)  within  the 
time  periods  prescribed  therein  for 
claimants  who  edso  fail  to  pay  the 
maintenance  fee,  shall  be  deemed 
conclusively  to  constitute  a  forfeiture  of 
the  mining  claim,  mill  site,  or  tunnel 
site. 

(3)  Claimants  who  fail  to  pay  the 
maintenance  fee,  but  file  a  waiver 
certifixation  under  §  3833.1-7,  shall 
perform  the  assessment  work  required 
by  subpart  3851  of  this  title  by  the 
waiver  statement  filing  deadline,  or  the 
mining  claims  under  the  invalid  waiver 
certification  will  be  conclusively 
deemed  forfeited  for  failure  to  pay  the 
maintenance  fee  on  time. 

(4)  Failure  to  Ust  the  10  or  fewer 
mining  claims  and/or  sites  for  which  the 
fee  is  requested  to  be  waived  on  the 
applicable  certification  document  filed 
pursuant  to  3833.1-6  or  3833.1-7  will 
result  in  the  affected  mining  claims  and/ 
or  sites  being  deemed  abandoned  by  the 
owner  or  owners  thereof. 

(b)  Failure  to  file  the  complete 
information  required  in  §§  3833.1-2(b), 
3833.1-7(d)-(f),  3833.2-4(a),  3833.2- 
4(b),  3833.2-5fo)  and  3833.2-5(c),  when 
the  document  is  otherwise  filed  on  time, 
shall  not  be  conclusively  deemed  to 
constitute  an  abandonment  or  forfeiture 
of  the  claim  or  site,  but  such 
information  shall  be  submitted  within 
30  days  of  receipt  of  a  notice  from  the 
authorized  officer  calling  for  such 
information.  Failure  to  submit  the 
infrxmation  requested  hy  the  decision  of 
the  authorized  officer  shall  result  in  the 
mining. claim, mill  site,  or  tunnel  site 
being  deemed  abandoned  by  the  owner. 

(c)  Failure  to  record  a  transfer  of 
interest  under  §  3833.3  will  result  in  the 
Bureau  of  Land  Management  refusing  to 
recognize  the  interest  acquired  by  the 
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transferee  or  to  serve  notice  of  any 
action,  decision,  or  contest  on  the 
unrecorded  owner. 

PART  3850— ASSESSMENT  WORK 

35.  The  authority  citation  for  part 
3850  is  revised  to  read  as  follows: 

Authority:  30  U.S.C.  22  et  seq.;  30  U.S.C 
28-28k;  50  U.S.C.  Appendix  565;  107  Stat. 

405. 

Subpart  3851 — Assessment  Work: 
General 

36.  Section  3851.3  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

§  3851 .3  Effect  of  failure  to  perform 
assessment  work. 

***** 

(c)  The  Act  of  August  10, 1993,  with 
certain  exceptions  for  small  miners, 
temporarily  suspends  and  supersedes 
the  requirement  to  perform  assessment 
work  under  §  3851.1,  and  requires  the 
payment  of  an  annual  $100  maintenance 
fee  per  mining  claim  in  lieu  of  the 
assessment  work.  For  oil  shale  claims, 
the  Energy  Policy  Act  of  1992  (30  U.S.C. 
242)  suspends  and  supersedes  the 
requirement  to  perform  assessment 
work  under  §  3851.1,  and  requires  the 
payment  of  an  annual  $550  rental  fee 
per  oil  shale  mining  claim  in  lieu  of  the 
assessment  work.  The  maintenance  fee 
requirements  and  waivers  from  the 
maintenance  fee  are  described  in 
§§  3833.0-3(f),  3833.1-5,  3833.1-6,  and 
3833.1-7  of  this  title. 

37.  Section  3851.4  is  revised  to  read 
as  follows: 

§  3851 .4  Failure  of  a  c(M>wner  to 
contribute  to  annual  assessment  work;  or 
to  the  payment  of  maintenance  fees. 

(a)  Upon  the  failure  of  any  co-owner 
of  a  mining  claim  or  mill  or  tunnel  site 
to  contribute  the  proper  proportion  of 
the  required  expenditures,  the  co¬ 
owners  who  have  performed  the  labor, 
made  improvements,  paid  the 
maintenance  fee  required  under 
§§  3833.1-5  and  3833.1-6  of  this  title, 
may,  at  the  expiration  of  the  assessment 
year,  give  such  delinquent  co-owner 
personal  notice  of  this  failure  in  writing. 
Alternatively,  this  notice  may  be  given 
by  publication  in  the  newspaper 
published  nearest  the  claim  for  at  least 
once  a  week  for  90  days.  If,  upon  the 
expiration  of  90  days,  after  such  notice 
in  writing,  or  upon  the  expiration  of  180 
days  after  the  first  newspap>er 
publication  of  notice,  the  delinquent  co¬ 
owner  shall  have  failed  to  contribute  the 
proportionate  share  of  such 
expenditures  or  improvements,  such 
interest  in  the  claim  by  law  passes  to  the 


co-owners  who  have  made  the 
expenditures  or  improvements. 

(b)  A  claimant  alleging  ownership  of 
a  forfeited  interest  under  paragraph  (a) 
of  this  section  who  requests  the 
authorized  officer  to  change  the 
ownership  records  of  the  affected 
mining  claims  or  sites  shall  present  the 
following: 

(1)  Statement  of  the  publisher  of  the 
newspaper  as  to  the  facts  of  publication, 
giving  the  beginning  and  ending  dates  of 
publication,  a  printed  copy  of  the  notice 
published,  and  a  statement  by  the 
claimant  that  the  delinquent  co-owner 
failed  to  contribute  the  proper 
proportion  within  the  period  fixed  by 
the  statute,  or 

(2)  Evidence  of  personal  notice  of 
delinquency  upon  the  delinquent  party. 
If  notice  is  effected  by  mail,  the 
minimum  sufficient  evidence  shall  ■ 
consist  of  a  copy  of  the  notice  and  a 
copy  of  the  return  receipt  of  the  U.S. 
Postal  Service  evidencing  receipt  by  the 
delinquent  party  of  a  registered  or 
certified  envelope  containing  the  notice. 
If  notice  was  made  in  person,  an 
affidavit  signed  and  dated  on  the  date  of 
notice  will  suffice  as  evidence  of  such 
notice:  and 

(3)  In  all  cases,  a  signed  and  dated 
statement  by  the  claimant  that  the 
delinquent  co-owner  failed  to  contribute 
the  proper  proportion  within  the  period 
fixed  by  the  statute. 

(c)  Upon  determination  by  the 
authorized  officer  that  paragraphs  (a) 
and  (b)  of  this  section  have  been 
complied  with,  the  BLM  records  of  the 
mining  claim  shall  be  changed  pursuant 
to  §  3833.3  of  this  title.  Such  a  change 
in  ownership  requires  that  the  claimant 
submit  the  service  charge  required  for  a 
transfer  of  interest  pursuant  to  §  3833.1- 
4  of  this  title. 

(d)  Active  duty  military  personnel 
who  give  notice  and  comply  with 

§  3851.6  are  not  subject  to  the 
provisions  of  this  section. 

38.  Section  3851.5  is  revised  to  read 
as  follows: 

§  3851.5  Assessment  work  not  required 
after  allowance  of  mineral  entry. 

Performance  of  annual  assessment 
work  and  payment  of  maintencmce  fees 
is  not  required  after  the  date  that  the 
mineral  entry  has  been  allowed. 

(a)  The  assessment  year  in  which  the 
mineral  entry  is  allowed  is  the  first 
assessment  year  for  which  the 
assessment  work  and  payment  of 
maintenance  fees  is  no  longer  required, 
and  assessment  work  is  not  required  in 
any  assessment  year  thereafter  until  a 
mineral  patent  issues. 

(b)  If  a  mineral  entry  is  canceled  in 
whole  or  in  part,  the  mining  claims  and 


mill  sites  that  are  no  longer  covered  by 
the  mineral  entry  shall  be  subject  to  the 
assessment  work  requirement,  or  the 
payment  of  maintenance  fees,  beginning 
in  the  next  assessment  year  following 
the  assessment  year  that  the  mineral 
entry  was  canceled. 

39.  Section  3851.6  is  added  to  read  as 
follows: 

§  3851 .6  Assessment  work  not  required  for 
active  duty  military  personnel. 

•  Pursuant  to  the  Soldiers’  and  Sailors’ 
Relief  Act  (50  U.S.C.  Appendix  565),  a 
person  entering  active  military  service  is 
exempt  from  the  performance  of  annual 
assessment  work  imder  this  subpart  for 
each  assessment  year  in  which  the 
service  person  is  on  active  duty. 

(a)  To  claim  the  exemption,  the 
person  entering  active  military  service 
shall  file,  or  cause  to  be  filed  with  the 
proper  BLM  office,  a  notice  of  his  or  her 
entry  into  active  military  service.  The 
notice  shall  be  filed  in  the  assessment 
year  that  the  person  entered  active  duty 
status. 

(b)  The  filing  of  the  notice  exempts 
the  person  from  performing  assessment 
work  or  paying  the  maintenance  fees 
imtil  6  months  have  passed  firom  the 
person’s  release  from  active  duty  status, 
or  imtil  6  months  have  passed  from 
release  from  a  military  hospital, 
whichever  is  later. 

(c)  The  performance  of  assessment 
work  or  the  payment  of  maintenance 
fees  shall  resume  in  the  assessment  year 
beginning  at  least  6  months  after  the 
date  the  person  was  released  fit)m  active 
duty  or  a  military  hospital,  whichever  is 
later. 

(d)  The  notice  shall  be  filed  as  a 
certified  statement  pursuant  to  section 
3833.1-7  of  this  title,  and  shall  list  all 
mining  claims  and  sites  affected  by 
claim  name  and  BLM  serial  number. 

Subpart  3852— Deferment  of 
Assessment  Work 

40.  Section  3852.2  is  amended  by 
revising  the  first  and  second  sentences 
to  read  as  follows: 

§  3852.2  Filing  of  petition  for  deferment, 
contents. 

(a)  In  order  to  obtain  a  deferment,  the 
claimant  shall  file  with  the  proper  BLM 
office  a  petition  in  duplicate  requesting 
such  a  deferment.  No  particular  form  of 
petition  is  required,  but  the  applicant 
shall  attach  to  one  copy  thereof  a  copy 
of  the  notice  to  the  public  required  by 
30  U.S.C.  28e  showing  that  it  has  been 
filed  or  recorded  in  the  local  recording 
office  in  which  the  notices  or 
certificates  of  location  were  filed  or 
recorded.  *  *  * 

***** 
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41.  Section  3852.3  is  revised  to  read 
as  follows; 

§  3852.3  Notice  of  action  on  petition  to  be 
recofded. 

The  claimeint  shall  file  or  record,  in 
the  local  recording  office  in  which  the 
notice  of  petition  for  deferment  was 
filed  or  recorded,  a  copy  of  the  order  or 
decision  of  the  BLM  authorized  officer 
disposing  of  the  petition. 

[FR  Doc.  94-21388  Filed  8-29-94;  8:45  am) 
BILLING  CODE  431fr-84-P 
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Food  Stamp  Program:  Certification 
Provisions  of  the  Mickey  Leland 
Childhood  Hunger  Relief  Act;  Proposed 
Rule 
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DEPARTMENT  OF  AGRICULTURE 
Food  and  Nutrition  Service 
7  CFR  Parts  271  and  273 
[Amendment  No.  358] 

RIN  0584-AB76 

Food  Stamp  Program:  Certification 
Provisions  of  the  Mickey  Leland 
Childhood  Hunger  Relief  Act 

AGENCY:  Food  and  Nutrition  Service, 
USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  This  action  proposes  to 
amend  Food  Stamp  Program  regulations 
to  implement  several  provisions  of  the 
Mickey  Leland  Childhood  Hunger  Relief 
Act.  The  provisions  in  this  proposal 
would:  simplify  the  household 
definition;  estahUsh  eligibility  for 
children  who  live  with  their  food  stamp 
eligible  parents  in  a  drug  or  alcohol 
rehabilitation  center;  exclude  from 
resources  the  value  of  vehicles  used  to 
transport  fuel  or  water;  increase  the  fair 
market  value  exclusion  of  vehicles  for 
determining  a  household’s  resource 
limit;  exclude  certain  general  assistance 
vendor  payments;  exclude  the  earnings 
of  students  under  age  22  who  live  with 
their  parents;  increase  the  maximum 
amount  of  the  dependent  care 
deduction;  eliminate  the  current 
Federally  imposed  limit  and  require 
State  agencies  to  establish  a  statewide 
limit  on  the  dependent  care 
reimbursement  paid  to  participants  in 
the  Food  Stamp  Employment  and 
Training  Program;  and  require  proration 
of  benefits  only  after  a  break  of  more 
than  one  month  in  certification. 

DATES:  Comments  on  this  proposed 
rulemaking  must  be  received  on  or 
before  October  31, 1994  to  be  assured  of 
consideration. 

ADDRESSES:  Comments  should  be 
submitted  to  Judith  M.  Seymour, 
Eligibility  and  Certification  Regulation 
Section,  Certification  Policy  Branch, 
Program  Development  Division,  Food 
and  Nutrition  Service,  3101  Park  Center 
Drive,  Alexandria,  VA  22302  or  FAX 
(703)  305-2454.  All  written  comments 
will  be  open  for  public  inspection  at  the 
office  of  the  Food  and  Nutrition  Service 
during  regular  business  hours  (8:30  a.m. 
to  5  p.m.,  Monday  through  Friday)  at 
3101  Park  Center  Drive,  Alexandria, 
Virginia,  room  720. 

FOR  FURTHER  INFORMATION  CONTACT: 
Questions  regarding  this  proposed 
rulemaking  should  be  addressed  to  Ms. 
Seymour  at  the  above  address  or  by 
telephone  at  (703)  305-2496. 


SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

This  proposed  rule  has  been 
determined  to  be  significant  and  was 
reviewed  by  the  Office  of  Management 
and  Budget  under  Executive  Order 
12866. 

Executive  Order  12372 

The  Food  Stamp  Program  is  listed  in 
the  Catalog  of  Federal  Domestic 
Assistance  Programs  under  No.  10.551. 
For  the  reasons  set  forth  in  the  proposed 
rule  and  related  notices  of  7  CFR  Part 
3015,  Subpart  V  (48  FR  29115),  this 
Program  is  excluded  from  the  scope  of 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials. 

Executive  Order  12778 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  This  rule  is  intended  to 
have  preemptive  effect  with  respect  to 
any  State  or  local  laws,  regulations  or 
policies  which  conflict  with  its 
provisions  or  which  would  otherwise 
impede  its  full  implementation.  This 
proposed  rule  is  not  intended  to  have 
retroactive  effect  unless  so  specified  in 
the  “Effective  Date”  paragraph  of  this 
preamble.  Prior  to  any  judicial  challenge 
to  the  provisions  of  this  rule  or  the 
application  of  its  provisions,  all 
applicable  administrative  procedures 
must  be  exhausted.  In  the  Food  Stamp 
Program,  the  administrative  procedures 
are  as  follows:  (1)  For  Program  benefit 
recipients — State  administrative 
procedures  issued  to  7  U.S.C. 

2020(e)(10)  and  7  CFR  273.15;  (2)  for 
State  agencies — administrative 
procedures  issued  pursuant  to  7  U.S.C. 
2023  set  out  at  7  CFR  276.7  (for  rules 
related  to  non-quality  control  (QC) 
liabilities)  or  part  275  (for  rules  related 
to  QC  liabilities);  (3)  for  Program 
retailers  and  wholesalers — 
administrative  procedures  issued 
pursuant  to  7  U.S.C.  2023  set  out  at  7 
CFR  278.8. 

Regulatory  Flexibility  Act 

The  Department  has  also  reviewed 
this  proposed  rule  in  relation  to  the 
requirements  of  the  Regulatory 
Flexibility  Act  of  1980  (Pub.  L.  96-354, 
94  Stat.  1164,  September  19, 1980). 

Ellen  Haas,  Assistant  Secretary  for  Food 
and  Consumer  Services,  has  certified 
that  this  rule  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  proposed 
requirements  will  affect  food  stamp 
applicants  and  recipients  and  the  State 
and  local  agencies  that  administer  the 
Program.  Eligibility  criteria  will  be 


simplified  and  some  currently 
participating  households  will  realize  an 
increase  in  Program  benefits. 

Paperwork  Reduction  Act 

This  proposed  rule  does  not  contain 
reporting  or  recordkeeping  requirements 
subject  to  approval  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3507). 

Regulatory  Impact  Analysis 

Need  for  Action 

This  action  is  required  as  a  result  of 
the  Mickey  Leland  Childhood  Hunger 
Relief  Act  which  amends  the  Food 
Stamp  Act  of  1977,  as  amended,  to 
include  provisions  that  would:  (1) 
Simplify  the  household  definition;  (2) 
establish  eligibility  for  children  who 
live  with  their  food  stamp  eligible 
parents  in  a  drug  or  alcohol 
rehabilitation  center;  (3)  exclude  from 
resources  the  value  of  vehicles  used  to 
transport  fuel  or  water;  (4)  increase  the 
fair  market  value  exclusion  of  vehicles 
for  determining  a  household’s  resource 
limit;  (5)  exclude  certain  general 
assistance  vendor  payments;  (6)  exclude 
the  earnings  of  students  under  age  22 
who  live  with  their  parents;  (7)  increase 
the  maximum  amount  of  the  dependent 
care  deduction;  (8)  eliminate  the  current 
Federally  imposed  limit  and  require 
State  agencies  to  establish  a  statewide 
limit  on  the  dependent  care 
reimbursement  paid  to  participants  in 
the  Food  Stamp  Employment  and 
Training  Program;  and  (9)  require 
proration  of  benefits  only  in  the  initial 
month  of  certification. 

Benefits 

This  action  would  increase  the 
number  of  potentially  eligible  food 
stamp  recipients  and  would  increase  the 
benefit  level  of  certain  households  that 
are  affected  by  these  provisions. 

Costs 

It  is  estimated  that  this  action  would 
increase  the  cost  of  the  Food  Stamp 
Program  by  approximately  $7  million  in 
Fiscal  Year  1994;  $110  million  in  Fiscal 
Year  1995;  $132  million  in  Fiscal  Year 
1996;  $187  million  in  Fiscal  Year  1997; 
and  $207  million  in  Fiscal  Year  1998. 

Background 

On  January  4, 1994,  the  Food  and 
Nutrition  Service  (FNS)  published  a 
notice  in  the  Federal  Register 
announcing  a  public  hearing  on  January 
20, 1994.  The  public  hearing  was 
scheduled  to  provide  an  opportunity  for 
State  agencies,  advocacy  groups,  and 
other  interested  parties  to  engage  in 
public  dialogue  on  issues  concerning 
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the  regulatory  provisions  that  are  to  he 
published  in  connection  with  the  Food 
Stamp  Act  of  1977  (Act)  amendments 
made  by  the  Mickey  Leland  Childhood 
Hunger  Relief  Act,  Chapter  3,  Title  XIII, 
Omnibus  Budget  Reconciliation  Act  of 
1993,  Pub.  L.  103-66,  enacted  August 
10, 1993  (Leland  Act).  All  provisions  of 
the  Leland  Act  pertinent  to  the  Food 
Stamp  Program  (Program)  were 
included  as  topics  of  dialogue  during 
the  public  hearing,  including  the 
provisions  contained  in  this  proposed 
rulemaking. 

Simplifying  the  Household  Definition 
for  Households  with  Children  and 
Others 

When  the  Food  Stamp  Act  of  1977 
was  enacted,  the  concept  of  a 
“household”  was  defined  as:  (1)  An 
individual  living  alone;  (2)  an 
individual  living  with  others  but 
customarily  purchasing  food  and 
preparing  meals  for  home  consumption 
separate  and  apart  fi’om  the  others:  (3) 
an  individual  who  is  a  boarder  living 
with  others  and  paying  reasonable 
compensation  to  the  others  for  meals  for 
home  consumption:  (4)  a  group  of 
individuals  living  together  for  whom 
food  is  customarily  purchased  in 
common  and  for  whom  meals  are 
prepared  together  for  home 
consumption;  or  (5)  a  group  of 
individuals  who  are  boarders,  living 
with  others  and  paying  reasonable 
compensation  to  the  others  for  meals  for 
home  consumption.  Separate  household 
status  was  not  granted  to  a  spouse  of  a 
household  member,  or  to  children  under 
18  years  of  age  under  the  parental 
control  of  a  member  of  the  household. 

Section  101  of  the  Omnibus  Budget 
Reconciliation  Act  of  1981  (Pub.  L.  97- 
35)  amended  section  3(i)  of  the  Act  to 
provide  that  parents  and  children  living 
together  could  be  considered  as  separate 
households  if  they  purchase  and 
prepare  meals  separately,  but  only  if  at 
least  one  parent  is  60  years  of  age  or 
older  or  is  disabled.  The  final  rule  to 
implement  this  revision  was  published 
on  March  28, 1986  (51  FR  10764). 

Section  142  of  the  Omnibus  Budget 
Reconciliation  Act  of  1982  (Pub.  L.  97- 
253)  amended  section  3(i)  of  the  Act  to 
provide  that  siblings  living  together  had 
to  be  included  in  the  same  household 
unless  at  least  one  of  the  siblings  is 
elderly  or  disabled  and  they  purchased 
and  prepared  their  meals  separately. 

The  Department  construed  the  term 
“siblings”  to  include  natural,  adopted, 
half  or  step-siblings.  The  final  rule  to 
implement  this  revision  was  published 
on  March  28, 1986  (51  FR  10764). 

In  July  1987,  section  802  of  the 
Stewart  B.  McKinney  Homeless 


Assistance  Act  (Pub.  L.  100-77) 
(McKinney  Act)  amended  section  3(i)  of 
the  Food  Stamp  Act  to  provide  an 
exception  to  the  parent-child  rule  which 
allows  three  generations  living  together 
to  form  two  separate  households  if  the 
parent  with  minor  children  and  the 
minor  children  are  purchasing  and 
preparing  meals  separately  from  the 
minor  children’s  grandparent(s).  The 
McKinney  Act  also  provided  an 
exception  to  the  sibling  rule  which 
allowed  two  siblings  living  together  to 
form  two  separate  households  if  one 
sibling  is  a  parent  of  minor  children  in 
residence  and  the  parent  and  minor 
children  purchase  and  prepare  meals 
separately  from  the  parent’s  sibling.  The 
Department  considered  children  under 
18  years  of  age  who  are  under  the 
parental  control  of  an  adult  household 
member  to  be  minors.  In  addition, 
section  802  of  the  McKinney  Act 
•specifically  provided  that  such 
households  be  subject  to  reexamination 
at  least  once  every  six  months. 
Accordingly,  the  Department  published 
a  final  rule  at  58  FR  58444  to  implement 
these  provisions. 

Section  13931  of  the  Leland  Act 
amended  section  3(i)  of  the  Food  Stamp 
Act  to  require  that  persons  who  live 
together  and  purchase  food  and  prepare 
meals  separately  may  apply  as  separate 
households,  except  for  (1)  spouses  who 
live  together,  (2)  parents  and  their 
children  21  years  of  age  or  younger 
(who  are  not  themselves  parents  living 
with  their  children  or  married  and 
living  with  their  spouses),  and  (3) 
children  (excluding  foster  children) 
under  18  years  of  age  who  live  with  and 
are  under  the  parental  control  of  a 
person  other  than  their  parent.  These 
groups  shall  be  treated  as  a  group  of 
individuals  who  customarily  purchase 
and  prepare  meals  together  for  home 
consumption  even  if  they  do  not  do  so. 
The  parent/child  and  siblings 
provisions  of  7  CFR  273.1(a)  are  no 
longer  valid.  The  provision  of  section 
3(i)  of  the  Act  which  grants  separate 
household  status  to  individuals  who  are 
60  years  of  age  or  older  and  unable  to 
purchase  food  and  prepare  meals,  was 
not  changed. 

Congress  amended  the  household 
definition  for  several  reasons.  According 
to  the  legislative  history  cited  below,  the 
current  household  definition  was  too 
“convoluted,”  thereby  making  it 
“needlessly  complex  and  error-prone.” 
In  addition,  the  current  household 
definition  did  not  recognize  that  more 
and  more  families  and  individuals  must 
share  housing  because  of  high  housing 
costs  or  unemployment.  The  legislative 
history  further  states  that  the  change  in 
household  definition  would  remove  the 


burden  imposed  on  relatives  who 
“double  up”  but  still  purchase  food  and 
prepare  meals  separately.  (House  Report 
No.  Ill,  103rd  Congress,  1st  session 
(199),  p.34).  Congress  also  prohibited 
minor  children  who  are  under  the 
parental  control  of  an  adult  household 
member  from  establishing  a  separate 
household.  This  prohibition  prevents 
minor  children  from  being  treated  as 
separate  households  when  they  are  in 
the  care  of  adults,  whether  or  not  legal 
adoption  has  taken  place. 

The  Department  is  planning  to  retain 
the  current  language  regarding  the  rule 
that,  with  a  few  exceptions,  persons 
who  live  together  and  purchase  food 
and  prepare  meals  together  are  one 
household.  The  Department  is 
proposing  to  revise  the  exceptions 
which  require  some  related  individuals 
to  be  included  in  the  same  household 
even  if  they  purchase  food  and  prepare 
meals  separately.  Under  the  proposal, 
spouses  who  live  together  must  be 
considered  one  household.  Natural, 
adopted,  and  stepchildren  and  other 
children  under  18  years  of  age  who  are 
under  the  parental  control  of  a  member 
of  the  household,  other  than  a  parent, 
must  be  included  in  the  same  household 
as  the  parent  or  other  person  with 
parental  control  even  if  they  purchase 
food  and  prepare  meals  separately 
unless  the  child  is  living  with  his  or  her 
own  children  or  is  married  and  living 
with  his  or  her  spouse.  In  addition, 
children  ages  18, 19,  20,  and  21  who  are 
natural,  adopted,  or  stepchildren  must 
be  included  in  the  same  household  as 
the  parent  even  if  they  purchase  food 
and  prepare  meals  separately,  unless  the 
child  is  living  with  his  or  her  children 
or  is  married  and  living  with  his  or  her 
spouse. 

According  to  Food  Stamp  Program 
Policy  Memo  3-93-6  dated  March  26, 
1993,  children  under  parental  control 
for  food  stamp  eligibility  purposes  are 
“minors  who  are  dependents — financial 
or  otherwise — of  the  household  as 
opposed  to  independent  units.”  This 
definition  was  intended  to  transcend 
State  laws  which  vary  widely  on 
parental  control.  The  Department  is 
proposing  to  amend  this  definition  to 
specify  that  children  who  are  married 
and  living  with  their  spouse  are  not 
under  parental  control  and,  further,  that 
children  who  are  living  with  children  of 
their  own  are  not  under  parental 
control.  This  will  provide  the  same 
treatment  for  children  under  18  living 
with  an  adult  other  than  a  parent  that 
is  provided  for  natural,  adopted  and 
stepchildren;  i.e.,  they  may  be  a  separate 
household  if  they  are  living  with  their 
children  or  married  and  living  with 
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their  spouse  wd  they  purchase  and 
pcroare  their  meals  separateTy, 

The  Depaitnient  is  proposing  to 
amend  7  CFR  273.1ta)(2j:  (iKB)  through 
(D)  accordingly.  The  Department  is  also 
proposing  two  ccm&Mmxng  amendments. 
The  first  proposed  conforming 
amendment  would  amend  7  CFR 
273i^l(aMi2Hii|  to  include  a  reference  to 
7  CFR  273.1{aK2)(ii)tCl.  The  second 
proposed  amendment  would  amend  7 
CFR  273.10(f)(2),  which  mandates 
certification  periods  of  up  to  six  months 
for  households  meeting  the  parent/child 
or  siblings  provision  of  7  CFR 
273.1(a)(2tti)CC)  and  (D).  The 
Department  proposes  to  remove  this 
section  because  this  requirement  was 
removed  firom  the  Food  Stamp  Act 
when  the  household  definition  was 
changed.  The  Department  is  proposing 
no  change  to  paragraph  7  CFR 
273.lCaU2Ki)(A)  regarding  the  grouping, 
of  spouses  since  the  rule  is  unaffected 
by  the  Leland  Act. 

Eligibility  ChUdren  of  Parents 
Particrpatif^  in  Drug  orAicohol 
Treatment  Ingrams 
Under  section  3(i)  of  the  Food  Stamp 
Act,  food  stamp  benefits  are  authorized 
for  narcotic  addicts  or  alcoholics  who 
live  under  the  supervision  of  a  private 
non-profit  institution  for  the  purpose  of 
regular  participation  in  a  drug  or 
alcoholic  treatment  program.  Current 
regulations  at  7  CFR  273.1(f)(2)  (if  and 
(ii)  permit  residents  of  alcohol  or  drug 
treatment  centers  to  apply  as  a  one- 
person  household  and  be  certified  for 
food  stamps  through  the  use  of  an 
authorized  representative  who  is  an 
employee  of  and  designated  by  the 
pubKcly  operated  community  mental 
health  cwxter  or  the  private  non-profit 
organization  or  institution  that  is 
administering  ‘he  treatment  and 
rehabilitation  p*  •gram.  According  to  the 
Act  at  secti' %<'■  and  7  CFR  273.1(e), 
spouses  and  rhkid  en  living  with 
residents  of  aicudoi  or  drug  treatment 
centers  are  not  eligible  if  the  center 
provides  the  majority  of  their  meals.  If 
the  center  does  not  provide  the  majority 
of  their  meals,  the  spouses  and  children 
may  qualify  for  food  stamps  as  a 
separate  household. 

Since  the  implementation  of  this 
regulation,  there  have  been  changes  in 
some  drug  and  alcohol  treatment 
centers’  policy  regarding  addicts  and 
their  children.  Previously,  addicts  with 
children  were  required  to  leave  them 
with  family  or  friends,  or  place  them  in 
foster  care  since  children  were  not 
permitted  to  remain  with  their  p)arents 
during  treatment.  Now,  several 
residential  treatment  programs  permit 
addicts  with  children  to  live  as  a  family 


unit  while  th®' parents  participat®  fn 
treatment. 

While  some  residential  treatment 
pnDgraniK.  accept  addicts  and  their 
chiidaren,  the  Food  Stamp  Act  did  not 
authorize  benefits  for  these  children 
even  though  their  parents  were  eligible 
for  food  stamps  when  the  center 
provided  the  majority  of  their  meal.s.  tra^ 
the  past,  the  Department  received 
several  waiver  requests  from  State 
agencies  to.  add  children  who-  Eve  with 
their  parent(!s)'  while  the  parent(s)  is 
(are):  a  iesidient(s)  of  an  alcohol  or  drug 
trratment  center  to  the  parent’s  food 
stamp  household.  But  the  provisions  of 
the  Food  Stamp  Act  did  not  permit  the 
Depa^Jment  to  waive  the  regulations  for 
these  chiMren. 

Section^  13932  of  the  Leland  Act 
amended  the  Food  Stamp  Act  to  provide 
Food  Stamp  Program  eU^biEty  to 
children  living  with  their  eligible 
parent(s)  in  a  drug  or  alcohol  treatmCTit 
center  regardless  of  whether  or  not  the 
center  provides  the  majority  of  the 
children’s  meals.  The  ehildiren  would  be 
ctwtsideted  part  of  the  parent’s 
household. 

Under  the  household  dilution  staled 
in  section  13931  etf  the  Leland  Act, 
parents  and  their  natural,  adopted  or 
stepchildren  21  years  of  age  or  younger 
are  considered  one  household  except 
when  the  dtild  under  21  is  Eving  with 
his/her  children  or  is  married  and  bving 
with  his/her  spouse.  Then  the  drild's 
household  can  be  considered  a  separate 
housdhold  from  that  of  the  parentfs). 

In  the  case  of  parents  and  children 
living  in  a  drug  or  alcohol  treatment 
center,  the  eireumstances  are  different. 

In  the  course  of  discussion  during  the 
January  20, 1994  public  hearing,  one 
State  agency  representative  asked  that 
children  and  parents  living  in 
residential  drug  or  alcohol  treatment 
programs  be  considered  separate 
households-  The  State  agency 
representative  explained  that  the  Slate 
agency  provided  different  funding 
amount  for  meals  served  to  adults  and 
children  living  in  residential  drug  or 
alcohol  treatment  centers.  Permitting 
separate  household  status  for  the 
parents  and  children  residing  in  these 
treatment  centers  would  provide  the 
State  agency  with  an  easy  method  for 
calculating  and  issuing  food  stamp 
benefits. 

The  Department  has  considered  these 
comments  and  believes  that  there  are 
significant  problems  with  this  suggested 
policy  of  granting  separate  household 
status  to  parents  and  children  living  in 
residential  drug  or  alcohol  treatment 
centers  even  tliough  such  a  policy  may 
be  less  complicate  for  a  particular  Slate 
agency.  The  revised  household 


definition  of  section  139®l  of  the  Leland 
Act  requires  parents  and  children  under 
21  )rears  of  age  to  be  considered  one 
household  with  two  e^xceptions. 
Therefore,  to  provide  separate 
household  status  to  parents  and 
children  under  21  who  live  together  in 
a  residential  drug  or  alcohol  treatment 
center  wou'M  violate  section  13931  of 
the  Leland  Act. 

Moreover,  under  current  regulations 
at  7  CFR  273.1{fK-2j,  residents  of  drug  or 
alcohol  treatment  centers  are  permitted 
to  apply  for  food  stamps  through  an 
authorized  representative.  If  parents  and 
children  Eving.  in  a  drug  or  alcohol 
treatment  program  were  treated  as 
separate  households,  problems  resulting 
from  the  need  for  authorized 
representatives  for  both  the  parent  and 
child  could  become  very  confusing. 
Under  7  CFR  273.1(f)(2j,  the  authorized 
representative  for  residents  of  a  drug  or 
alcohol  treatment  center  must  be  an 
employee  of  the  institution 
achninistering  the  treatment  program. 
The  Department  believes  that  it  was  the 
intent  of  Congress  to  include  parents 
and  children  in  the  same  household 
even  when  the  parent  is  in  a  drug  or 
alcohol  treatment  center.  By  including 
the  parent  and  child  in  the  same 
household,  the  parent’s  income  would 
be  counted  only  once  and  no  authorized 
representative  would  be  needed  for  the 
child.  Currently,  residents  of  a  drug  or 
alcohol  treatment  center  are  certifi^ 
through  an  authorized  representative  of 
the  center.  The  Etepartment  believes  that 
the  authorized  representative  of  the 
center  should  represent  the  entire 
household  while  the  household  lives  in 
the  center  and  the  center  provides  the 
majority  of  its  meals. 

Therwore,  the  Department  is 
proposing,  to  amend  7  CFR 
273.1(eKl)(ii}fo  extend  food  stamp 
eligrbility  to  children  of  narcotic  addicts 
or  alcoholics  who  are  residents  of  drug 
or  alcohol  treatment  centers. 

Conforming  language  is  also  being 
proposed  to  include  children  of  narcotic 
addicts  or  alcoholics  in  the  “Eligible 
foods’’  definition  of  7  CFR  271.2  so  that 
these  children  will  become  eligible  for 
meals  served  to  eligible  households  by 
drug  or  alcohcd  rehabilitation  centers.  A 
conforming  amendment  is  also  being 
proposed  to  7  CFR  273.1(f)(2). 

Vehicies  Necessary  to  Carry  Fuei  or 
Water 

Currently,  a  vehicle  is  totally  exempt 
from  being  counted  as  a  resource  if  it  is 
used  primarily  (over  50  percent  of  the 
time)  for  income  producing  purp>oses; 
annually  produces  income  consistent 
with  its  fair  market  vahie;  necessary  for 
long-distance  travel,  other  than  daily 
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commuting,  that  is  essential  to  the 
employment  of  a  household  member; 
used  as  the  household’s  home;  or  is 
necessary  to  transport  a  physically 
disabled  household  member. 

Section  13923 ‘of  the  Leland  Act 
amended  section  5(g)(2)  of  the  Act  to 
exclude  from  resources  the  value  of  a 
vehicle  that  a  household  depends  upon 
to  carry  fuel  for  heating  or  water  for 
home  use  when  such  transported  fuel  or 
water  is  the  primary  source  of  fuel  or 
water  for  the  household.  It  is  the  intent 
of  Congress  that  households  without 
heating  fuel  or  piped  water  into  their 
homes  receive  this  resource  exclusion 
without  having  to  meet  any  additional 
tests  concerning  the  nature,  capabilities, 
or  other  uses  of  the  vehicle.  House 
Report  No.  Ill,  103rd  Congress,  1st 
Session,  p.  33. 

This  proposed  rule  mirrors  the 
language  of  section  13924  of  the  Leland 
Act  and  the  accompanying  legislative 
history.  The  Department  believes  the 
proposed  regulation  is  general  enough 
to  permit  State  agencies  the  greatest 
flexibility.  During  the  January  20, 1994 
public  hearing,  some  individuals 
illustrated  the  need  for  flexibility  by 
stating  that  in  remote  areas  of  Alaska, 
households  bring  in  their  fuel  and  water 
by  boat.  Under  this  proposed  rule,  the 
State  agency  would  have  the  flexibility 
to  determine  if  the  boat  meets  the 
vehicle  exclusion  requirement  of  section 
13923  of  the  Leland  Act  because  the 
Department  does  not  define  the  term 
“vehicle”. 

The  Department  is  not  proposing  any 
specific  verification  requirements  for 
determining  if  the  value  of  a  vehicle 
should  be  excluded  under  section 
13924.  However,  the  Department 
expects  that  State  agencies  will  verify 
the  need  for  a  vehicle  to  carry  fuel  and 
water  for  the  household’s  use  and  is 
soliciting  comments  on  the  best  means 
of  verification.  Some  State  agencies  may 
decide  to  add  a  question  to  their  food 
stamp  applications  that  asks  if  a 
household  depends  on  a  vehicle  to  carry 
water  or  fuel  for  heating.  Other  State 
agencies  may  instruct  its  eligibility 
workers  to  ask  such  a  question  at  a 
household’s  certification  interview. 

The  Department  understands  that 
there  will  be  some  instances  where 
households  are  hooked  up  to  public 
utilities,  such  as  heat  and  water,  but  are 
unable  to  use  these  utilities  for  whatever 
reason,  such  as  non-payment  of  utility 
bill.  The  Department  believes  that  as 
long  as  a  household  is  using  a  vehicle 
to  carry  fuel  for  heat  or  water,  access  to 
public  utilities  should  have  no  bearing 
on  the  vehicle  exemption. 

Accordingly,  the  Department  is 
proposing  to  amend  7  CFR  273.8(h)(1)  to 


add  a  new  paragraph  (vi)  to  exclude  as 
a  resource  the  value  of  a  vehicle  that  a 
household  depends  upon  to  carry  fuel 
for  heating  or  water  for  home  use  when 
such  transported  fuel  or  water  is  the 
primary  source  of  fuel  or  water  for  the 
household.  Households  will  receive  this 
resource  exclusion  without  having  to 
meet  any  additional  tests  concerning  the 
nature,  capabilities,  or  other  uses  of  the 
vehicle.  Furthermore,  the  household 
will  not  be  required  to  provide 
documentary  evidence,  as  required  in  7 
CFR  273.2(f)(4),  unless  the  basis  for  the 
exclusion  of  the  vehicle  is  questionable. 
If  the  basis  for  the  exclusion  of  a  vehicle 
is  questionable,  the  State  agency  must 
require  documentation  showing  that  the 
vehicle  is  used  to  carry  fuel  for  heating 
or  water  for  home  use.  Also,  the 
Department  is  proposing  a  technical 
amendment  to  7  CFR  273.8(h)(6)  to 
correct  an  oversight  in  the  summary  of 
how  vehicles  are  handled.  The 
Department  failed  to  list  vehicles 
necessary  to  transport  a  physically 
disabled  household  member  as  an 
exclusion.  The  Department  proposes  to 
add  this  exclusion  in  addition  to  the 
exclusion  for  a  vehicle  used  to  carry  fuel 
or  water. 

Vehicles  Needed  To  Seek  and  Continue 
Employment  and  For  Household 
Transportation 

Current  regulations  at  7  CFR 
273.8(h)(3),  in  accordance  with  section 
5(g)  of  the  Act,  require  that  all  licensed 
vehicles  be  evaluated  to  determine  their 
fair  market  value  over  $4,500.  The  fair 
market  value  over  $4,500  is  counted  as 
a  resource  for  one  vehicle  per  household 
ancTfor  vehicles  used  for  work,  training 
or  education,  or  to  seek  work.  For  other 
vehicles,  the  fair  market  value  over 
$4,500  or  the  equity  value,  whichever  is 
greater,  is  counted  as  a  resource.  7  CFR 
273.8(h)  excludes  a  vehicle  as  a  resource 
if  the  vehicle  is  used  primarily  for 
income  producing  purposes;  annually 
produces  income  consistent  with  its  fair 
market  value;  is  necessary  for  long¬ 
distance  travel  that  is  essential  to 
employment;  is  used  as  a  household’s 
home;  or  is  necessary  to  transport  a 
physically  disabled  household  member. 

The  Department  has  received 
numerous  comments  from  State 
agencies,  the  general  public  and 
advocate  groups  about  the  $4,500  fair 
market  value  resource  exclusion,  which 
has  remained  imchanged  since  the 
enactment  of  the  Food  Stamp  Act  of 
1977.  The  comments  expressed  the 
belief  that  the  $4,500  fair  market  value 
resource  exclusion  is  too  low  and  does 
not  accurately  reflect  changes  due  to 
inflation,  and  thus  was  detrimental  to 
food  stamp  households. 


Section  13923  of  the  Leland  Act 
amended  section  5(g)(2)  of  the  Act  to 
increase  the  fair  market  value  resource 
exclusion  of  vehicles  in  the  following 
manner.  The  current  $4,500  fair  mark^et 
value  resource  exclusion  will  remain  in 
effect  through  August  31, 1994.  On 
September  1, 1994,  the  resource 
exclusion  will  increase  to  $4,550  and  be 
effective  through  September  30, 1995. 

On  October  1, 1995,  the  resource 
exclusion  will  increase  again  to  $4,600 
and  be  effective  through  September  30, 
1996.  On  October  1, 1996  and  on  every 
October  1  thereafter,  the  fair  market 
value  resource  exclusion  of  vehicles 
shall  be  adjusted  annually,  using  a  base 
of  $5,000,  to  reflect  changes  in  the  new 
car  component  of  the  Consumer  Price 
Index  (CPI)  for  All  Urban  Consumers  as 
published  by  the  Bureau  of  Labor 
Statistics  for  the  12-month  period 
ending  the  preceding  June  30th, 
rounded  to  the  nearest  $50. 

In  order  to  implement  Section  13923 
of  the  Leland  Act,  the  Department  is 
proposing  to  amend  7  CFR  273.8(h)(3) 
in  accordance  with  the  timetable 
prescribed  by  Section  13923.  The 
Department  would  provide  the  yearly 
fair  market  value  resource  exclusion  for 
the  period  beginning  October  1, 1996 
and  thereafter  to  State  agencies  on  an 
annual  basis. 

General  Assistance  (GA)  Vendor 
Payments — 7  CFR  273.9(c)(  1 ) 

Current  regulations  at  7  CFR 
273.9(b)(2)(i)  require  State  agencies  to 
count  payments  from  GA  programs  (as 
defined  in  7  CFR  271.2)  as  unearned 
income  even  if  provided  in  the  form  of 
a  third-party  payment,  unless  the 
vendor  payment  is  specifically  exempt 
under  7  CFR  273.9(c)(1). 

Section  13915  of  the  Mickey  Leland 
Childhood  Hunger  Relief  Act  (the  1993 
Leland  Act),  Chapter  3,  Title  XIII  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1993  (Pub.  L.  103-66, 107  Stat.  674, 
enacted  August  10, 1993),  amended 
section  5(k)(l)(B)  of  the  Food  Stamp  Act 
of  1977,  as  amended  (the  Act),  7  U.S.C. 
2014(k)(l)(B),  to  change  the  treatment  of 
GA  vendor  payments.  As  amended, 
section  5(k)(l)(B)  provides  that  GA 
provided  to  a  third  party  on  behalf  of  a 
household  by  a  State  or  local 
government  shall  be  considered  money 
payable  directly  to  the  household  if  the 
assistance  is  provided  in  lieu  of  a 
benefit  payable  to  the  household  for 
housing  expenses  (exclusive  of  energy 
or  utility-cost  assistance)  under  a  State 
or  local  general  assistance  program  or 
another  basic  assistance  program 
comparable  to  GA  (as  determined  by  t  he 
Secretary).  Previously,  assistance 
provided  for  living  expenses  was 
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included  as  income,  with  specified 
exceptions. 

House  Report  103-111,  p;  30  (May  25. 
19931  indicates  that  administrali^xi  of 
the  current  paavision,  requiring  that  CA 
assistance,  provided  £or  living  expenses 
be  counted  as  income  is  complex.  It  also 
states  that  a  recipient’s  need  for  food 
stamp  assistance  is  not  materially 
affected  by  many  ol  the  vendor 
payments^  such  as  a  vouclier  for 
gasoline  to  get  to  a  jph  interview  or  a 
one-time  payment  to- a  utility  company 
to  prevent  a  shutoff  of  service. 

h  addition,  the  House  Report 
indicates  that  Congress,  wanted  to 
reduce  the  number  of  GA  vendor 
payments  counted  as  income  in  States 
that  provide  seme  GA  in  cash.  Under 
section  1722  of  the  Food,  Agriculture,. 
Conservation,  and  Trade  Act  of  1990, 
(Pub.  L.  101-624),  GA  vendor  payments 
are  excluded-  from  income  pursuant  to 
section  5(k)(l)iH)  of  the  Act,  7  U:.S.C. 
2014(k)(l)(HlL  in  States  in  which,,  by 
State  law,  no  cash  assistance  is 
provided.  Section.  13915  of  the  1993 
Leland  Act  wcmld  reduce  the 
differences  in.  treatment  of  GA  payments 
from  one  State  to  anodier. 

The  1993  Leland  Act  did  not  remove 
the  provision  of  section  5(kK2):  that  the 
requirement  to  count  public  as»stance 
(PA)  or  GA  payments  shall  not  apply  to 
certain  energy  assistance,  assistance 
provided  by  a  State  or  local  housing 
authority,  emergency  assistance  for 
migrant  or  seasonal  fiumworker 
households,  during  the  period  such 
households  are  in  the  job  stream,, 
housing  assistance  payments  made  to  a 
third  party  oo  behalf  of  a  household 
residing  m  tFansitienaf  housing  for  the 
hometess,  or  special  or  emergency 
assistance. 

Tlierefom.  we  are  proposing,  to  amend 
7  CFR  273«.9(cy(lK-ii)’toi^uire  that 
housing  assistance  provided  to  a  third 
party  on  behalf  of  a  household  by  a 
State  or  focal  GA  program  or  another 
basic  assistance  fwogram  comparable  to 
GA  (as  defined  m  §  271.2)  shall  be 
counted  as  income,  unless  the 
assistance  is  one  of  the  followingr 

a.  Assistance  provided  for  utilTt>' 
costs.  TheenckKsion  isnot  limited  to  the 
costs  identified  m  7  CFR  273.9(d)(5)  as 
allowable  costs  for  the  purposes  of  the 
excess  shelter  deduction-. 

b.  Energy  assistance. 

c.  Assistance  provided  by  a  State  or 
local  hoBsing  aodiority. 

d.  Eaaergancy  assistaoce  for  migrant 
or  season^  faxmtwocker  households  m 
the  job  stream. 

e.  TranssliiinaJ  housing  assistance  for 
the  homeless. 

f.  Emergency  or  special'  assistance 
over  and  dxwe  the  nociaal  gcaet. 


g  Assistance  provided  under  a  GA 
program  if  mo>  payments  me  made  under 
theprc^ram  in  cash. 

Curceot  regulations  at  7  CFR 
273.9(c)(lKiU!):  address:  both  PA  and  CA 
vendor  payments.  The  Food  Stiamp 
Ptogjtaiu  ceguilatiens  at  7  CFR  271.2 
define  GA  as  assistmice  financed  by 
S^ate-  or  local  funds  “as  part  of  a 
program  which-  provides  assistance  to 
cover  living:  expenses  or  other  basic 
needs  intended  to  pnomote  the  health  or 
welL-being  of  recipients.”  PA  is  defined 
in  diat  section  toi  mean  certain,  specified 
proems:  authorized  under  the?  Social 
Security  Act  of  1935,  such  as  Aid  to. 
Families  with  Dependent  Chfldren 
(AFDQ  and  aid  to  the  aged,  blind  and 
disabled.  The  t9f93.  Leland  Act  did  not 
make  any  chmiges  in  the  provisions  of 
secthan  ^1;)  of  the  Act  concerning 
treatment  €>f  PA  vendor  payments. 
Therefore,  PA  and  GA  vendor  payments 
must  be  treated  differently  ,  and  we  are 
proposing  in  this  rule  to  separate  the 
provisions  for  treatment  of  PA  and  GA 
vendor  payments.  Because  of  the  need 
te  reorganize  part  of  7  CFR  273.9(c)(1) 
to  distinguish  between  treatment  of  GA 
and  PA  payments,  we  are  proposing  to 
take  advantage  of  this  opportunity  to 
restructure  7  CFR  273,9(cKl)  in  its 
entirety.  We  are  proposing  this 
reorganization  to  make  specific  vendor 
payment  exclusions  easier  to  locate  in 
the  regulations.  We  are  not  proposing 
any  changes  m  the  requirements  of  the 
section  except  those  required  by  the 
1993  Leland  Act  related  to  the  GA 
vendor  paynrents.  We  are  proposing 
minor  changes  in  the  languagp  of  the 
section  for  clarity.  We  are  alsa 
proposing  to  remove  the  reference  in 
current  7  CFR  273.9(cKl)(Tiil  to  the 
experimental  housing,  allowance 
programs  in  Green  Bay,  Wisconsin,  and 
South  Bend,  Indiana,  because  the 
programs  are  no  longer  in  existence. 

Under  the  proposed  reorganization  of 
§  273-9(c)tThthe  provisions  for 
excluding  vendor  payments  would  be 
divided  into  seven  paragraphs  as 
follows: 

Ci)  PA  vendor  payments: 

(ii)  GA  vendor  payments; 

(ifi)  Department  of  Housing  and 
Urban  Development  vend’or  payments; 

(iv)  Vendor  payments  for  educational 
assistance; 

(v>  Vemior  payments  that  are 
reimbursements; 

(vi)  Vendor  payments  made  under 
dememstr^ion  projects;  and 

(vii)  Other  vendor  payments. 

Student  Earned  laeanie  Exdusiaa — 7 
CFR  273M171 

CurreM  legulations  at  7  CFR 
273.9(c)(7)  require  State  agencies  to 


exclude  fixxn.  household  income  the 
earned  income,  of  children  who  are 
members  of  the.  household,  students  at 
least  half-time;  and  under  18,  The 
exclusion  applies  during  temporary 
interruptions  in-  school  attendance, 
providedi  the  child’s  enrollment  will 
resume  following  the  break.  If  the 
child’s  earnings  or  amount  of  work 
performed  cannot  be  cfifferentiated  from- 
that  of  other  household  members,  the 
total' eaming.s  are  prorated  equally 
among' the  working  members  and-  the 
child's  pro  rata  shme  is  excluded. 

Under  current  vegulations. 
individuals. are  considered  children  if 
they  ^  under  toe  parental  control  of 
another  household  laeniber.  The 
exclusion  does  not  apply  if  thestodent 
has  formed  a  separate  household.  No- 
distinction  is  made  between  students 
who  live  with  their  parents  m  a  separate 
food  stamp-  household  and  students  who 
live  separately  from  parents.  In 
addition,  the  regu-tations  do  not  specify 
what  type  ol  educational  institution  the 
student  must  be  attending  (high  school, 
college,  vocational  traiinmg,  etc.). 

Section  13911  of  toe  1993  Leland  Act 
amended  section  5('d)(7)  of  the  Act,  7 
U.SjC.  2014(d:K7),  to  exclude  “income 
earned  by  a  child  who  is  a  member  of 
the  hous^old,  who  is  an  elementary  or 
secondary  school  student,  and  who  is  21 
years  of  age  ot  youngs  *  *  The 
legislative  history  (House  Report  1  OS- 
Ill,  pp.  27-28)  intoeatasthat  the 
provision  is  intended  to  assist  femilies 
with  high  school  students  whose 
education  has  been  delayed  ('for 
example,  students  who  Iteve-to  leom 
English  in  the  classroom)  and  who  have- 
not  been  able  to  complete  l»gh  school 
before  age  18.  Under  current  roles,  tlte 
income  of  these  students  wo»ld  be 
counted  in  determming  the  ellgibi'lity 
and  benefits  of  tlra  Itotts^eid  and  could 
result  in  a  reducttonr  m-  the  fetmify’s 
benefitoor  ineUgtoiti-ty,  The  Report  also- 
indicates  at  p.  28  that  “ttjhe Committee 
wishes  to  emphasize  that  th-is 
amendment  in  no  way  elmnges  current 
law  regarding  those  stttdent.s  who  live 
away  hom.  h^e  and  have  formed  a 
separate  household.’* 

Several  isswes  Imve  arisen  in 
connection  with  the  current  provision 
that  will  continue  to  be  relevant  under 
the  changes,  proposed  lo  impfement 
section.  1391:1  of  toe  19^  Leland  Act. 
One  issue  has  been  whether  »  student 
has  to-be  under  the  parental  control  of 
a  household  member,  as  currently 
required,  for  his  of  her  incoaietobe 
excluded.  Parental  control  was  toe  issue- 
in.  a  1989  lawsuit  filed  in  toe  United 
States  District  Court  for  the  EKstrict  of 
Maine  fDioiv  v.  Commissi&a^,  Maine 
Deportment  ©/  Sociaf  Servicee  r. 
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Sullivan  and  Yeutter.  The  case  involved 
a  high  school  student  under  18  with  a 
child.  The  student  and  child  lived  with 
the  student’s  parents  but  were  certified 
as  a  separate  food  stamp  household.  The 
State  agency  did  not  exclude  the 
student’s  earnings  from  part-time  work 
because  the  student  was  not  under 
parental  control.  The  District  Court 
decided  that  the  parental  control 
provision  of  the  current  regulations  was 
invalid  because  the  Act  does  not 
expressly  contain  such  a  limitation. 

This  decision  was  subsequently  upheld 
by  the  First  Circuit  Court  of  Appeals, 

933  F.2d  13  (1st  Cir.  1991), 

The  statutory  language  of  section 
13911  does  not  specifically  restrict  the 
student  income  exclusion  to  students 
living  with  their  parents  or  under  the 
parental  control  of  another  adult.  Under 
a  literal  reading  of  the  amended  statute, 
the  exclusion  would  apply  to  any  high 
school  or  elementary  school  student 
under  22,  even  if  the  student  was  living 
separately  from  his  or  her  parents.  The 
House  Report  at  p.  28  indicates, 
however,  that  the  exclusion  was  not 
intended  to  apply  to  students  who  have 
established  a  separate  residence.  Both 
the  House  Report  and  the  Dion  decision 
support  allowing  the  exclusion  to 
students  who  live  with  their  parents  but 
who  may  have  a  separate  food  stamp 
household.  This  is  a  middle  position 
between  the  extremes  of  an  unrestricted 
exclusion  and  one  limited  to  students 
under  parental  control,  and  it  is  the 
position  we  are  proposing  to  adopt.  We 
invite  comments  concerning  the  best 
way  to  implement  this  provision  so  as 
to  limit  the  income  exclusion  to  the 
households  Congress  intended  to  help 
without  placing  an  imnecessary 
administrative  burden  on  households 
and  State  agencies. 

In  this  rule  we  are  proposing  to 
amend  7  CFR  273.9(c)(7)  to  provide  that 
the  earned  income  of  elementary  or  high 
school  students  who  are  21  years  of  age 
or  younger  and  living  with  their  parents 
(rather  ^an  in  a  separate  living 
arrangement)  shall  be  excluded.  The 
exclusion  would  apply  if  the  student  is 
in  the  same  food  stamp  household  as  a 
natural,  adoptive  or  step-parent  or  is 
under  the  parental  control  of  anothei 
member  of  the  same  food  stamp 
household.  The  exclusion  would  also  be 
allowed  if  the  student  is  in  a  separate 
food  stamp  household  but  is  living  with 
a  natural,  adoptive  or  step-parent. 
Parental  control  would  not  be  a  factor  if 
the  student  is  in  a  separate  food  stamp 
household. 

Another  issue  concerning  the  income 
of  students  that  has  come  to  our 
attention  is  whether  to  require  that 
students  be  attending  school  at  least 


half-time  for  the  exclusion  to  apply.  The 
legislative  history  of  section  13911  of 
the  1993  Leland  Act  did  not  address  this 
issue.  However,  because  the  legislation 
extends  the  exclusion  to  students  age  21 
and  imder,  we  believe  it  is  important 
that  the  exclusion  be  limited  only  to 
those  students  who  are  seriously 
pursuing  a  regular  high  school  diploma 
or  General  Equivalency  Diploma  (GED). 
According  to  House  Report  lj)3-lll. 
Congress  intended  this  income 
exclusion  to  assist  households  in  which 
a  student’s  education  has  been  delayed. 
Frequently,  students  who  have  dropped 
out  of  school  for  a  time  decide  to  obtain 
a  GED  instead  of  a  regular  high  school 
diploma.  These  students  may  be  earning 
sufficient  income  to  adversely  affect  the 
household’s  benefits  if  the  earnings 
were  counted.  Therefore,  we  are 
proposing  that  the  earned  income  of 
elementary  or  high  school  students  be 
excluded  if  the  student  is  attending 
school  (including  GED  classes)  at  least 
half-time. 

A  related  issue  is  the  point  at  which 
a  student’s  earnings  must  be  counted. 

For  example,  a  household  applies  on 
June  10,  and  the  student  will  be  21  on 
June  20.  Or,  a  household  is  certified 
through  December  31^  and  the  student 
turns  21  on  August  10.  This  issue  was 
addressed  in  Policy  Memo  84-6  dated 
October  24, 1983,  which  has  since  been 
rescinded.  The  Policy  Memo  provided 
that  if  a  student  turned  18  in  the  month 
of  application,  the  caseworker  should 
determine  at  the  time  of  the  interview 
how  much  income  the  student  received 
or  anticipated  receiving  after  turning  18. 
That  amount  would  be  counted  as 
income  to  the  household,  and  any 
amount  received  prior  to  the  18th 
birthday  would  be  excluded.  For 
participating  households,  the  Policy 
Memo  provided  that  the  student’s 
earned  income  should  not  be  counted 
before  he  or  she  turned  18.  Because  it 
would  not  be  feasible  to  determine  and 
count  only  the  portion  of  a  month’s 
income  that  was  received  after  the 
birthday  for  an  ongoing  household,  the 
income  would  be  counted  in  the  month 
the  student  turned  18  only  if  the  change 
occurred  on  the  first  of  the  month. 

A  rule  published  in  the  Federal 
Register  on  December  4, 1991  (56  FR 
63597),  amended  the  regulations  for 
retrospective  budgeting  to  incorporate 
the  provisions  of  Policy  Memo  84-6  for 
retrospectively  budgeted  households 
into  the  regulations.  Current  regulations 
at  7  CFR  273.21(j)(l)(vii)(A)  provide  that 
the  earned  income  of  a  student  is 
counted  only  if  the  student  is  18  years 
of  age  or  older  “at  the  beginning  of  the 
budget  month.’’  By  way  of  providing  an 
example,  the  preamble  to  the  rule  (56 


FR  at  63602)  clarifies  that  in  a  two- 
month  retrospective  budgeting  system, 
if  a  student  turns  18  during  the  month 
of  September,  the  student’s  earned 
income  is  not  counted  until  the  month 
of  October  becomes  the  budget  month. 
That  is  when  the  student  is  18  years  of 
age  at  the  beginning  of  the  budget 
month. 

An  objection  was  raised  to  the 
provision  in  Policy  Memo  84-6  that 
required  State  agencies  to  treat 
applicant  and  ongoing  households 
differently.  For  the  month  of 
application,  workers  were  required  to 
count  the  income  received  by  a  student 
after  he  timied  18.  However,  in  an 
ongoing  household,  the  income  was  not 
to  be  counted  unless  the  student  turned 
18  on  the  first  of  the  month. 

To  make  the  requirements  for 
applicant  and  ongoing  households  and 
prospective  and  retrospective  budgeting 
procedures  the  same,  we  are  proposing 
to  add  a  new  paragraph  (E)  to  7  CTR 
273.10(e)(2)(i)  to  provide  that  for 
prospective  eligibility  and  benefit 
determination,  the  earned  income  of  a 
high  school  or  elementary  school 
student  shall  be  counted  beginning  with 
the  month  following  the  month  in 
which  the  student  turns  22.  We  are  also 
proposing  to  amend  7  CFR 
273.21(j)(l)(vii)  to  provide  for 
retrospective  eligibility  and  budgeting 
purposes  that  the  income  of  an 
elementary  or  secondary  student  shall 
be  counted  beginning  with  the  budget 
month  after  the  month  in  which  the 
student  turns  22.  In  the  examples  above, 
the  earnings  of  the  student  who  will  be 
22  in  the  middle  of  June,  the  month  of 
application,  would  not  be  included  in 
household  income  until  July.  The 
earnings  of  the  student  who  turns  22  in 
August  in  the  middle  of  the  certification 
period  would  not  be  included  in 
household  income  imtil  September. 
Eligibility  workers  would  have  to  be 
alert  to  a  change  in  the  age  of  a  student 
during  the  certification  period.  Under 
this  proposal,  a  student’s  earnings 
would  included  in  budget  month 
income  the  month  following  the  month 
the  student  turns  22  under  both 
prospective  and  retrospective  budgeting 
and  at  application  and  during  the 
certification  period.  Under  retrospective 
budgeting,  the  effect  of  including  a 
student’s  earnings  would  not  be 
reflected  in  tlie  allotment  until  the 
issuance  month  corresponding  to  the 
budget  month  following  the  month  in 
which  the  student  becomes  22. 

This  rule  proposes  to  amend  7  CFR 
273.9(c)(7)  to  provide  that  the  earned 
income  of  an  elementary  or  secondary 
school  student  shall  be  excluded  if  the 
student  is  (1)  21  years  of  age  or  younger. 
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(2)  living  in  the  same  food  stamp 
household  with  a  natural,  adoptive  or 
step-parent,  under  the  parental  control 
of  another  member  of  the  same  food 
stamp  household  other  than  a  parent,  or 
in  a  separate  food  stamp  household  but 
living  with  a  natural,  adoptive  or  step¬ 
parent;  and  (3)  attending  school 
(including  GED  classes)  at  least  half¬ 
time.  We  are  retaining  the  provisions  of 
the  current  regulations  regarding  the 
continuation  of  the  exclusion  during 
temporary  interruptions  in  school 
attendance  and  the  proration  of  income 
when  the  child’s  share  cannot  be 
differentiated.  We  are  also  proposing  to 
amend  7  CFR  273.10(e)(2)(i)  and  7  CFR 
273.21(j)(l){vii)(A)  to  provide  that  the 
earnings  of  elementary  and  secondary 
school  students  shall  not  be  counted 
until  the  month  following  the  month  in 
which  the  student  becomes  22.  For 
clarity,  we  propose  to  amend  the  phrase 
in  the  first  sentence  of  7  CFR 
273.21{j){l)(vii)(A)  regarding  averaged 
income  to  add  a  reference  to  7  CFR 
273.21(0,  which  specifies  the 
circumstances  under  which 
retrospectively  budgeted  income  may  be 
averaged. 

Improving  Access  To  Employment  and 
Training  Activities 

Under  7  CFR  273.9(d)(4),  households 
are  allowed  to  deduct  from  their  income 
their  actual  dependent  care  expenses  up 
to  a  maximum  amount  of  $160  per 
month  per  dependent.  These  dependent 
care  expenses  must  be  necessary  for  a 
household  member:  (1)  to  accept  or 
continue  employment,  (2)  to  participate 
in  the  Food  Stamp  Program’s 
Employment  and  Training  (E&T) 

Program  or  an  equivalent  effort  by  those 
not  subject  to  E&T,  or  (3)  to  attend 
training  or  receive  education  or  training 
which  is  preparatory  to  employment. 

Section  404  of  the  Hunger  Prevention 
Act  of  1988,  Pub.  L.  100-435  (HPA), 
amended  section  5(e)  of  the  Act  to 
increase  the  dependent  care  deduction 
for  certain  households  and  to  provide 
that  other  households  would  not  be 
entitled  to  the  dependent  care 
deduction.  The  HPA  provided  that 
households  eligible  for  the  dependent 
care  deduction  can  deduct  up  to  $160  a 
month  per  dependent  rather  than  $160 
per  household,  and  specified  that  the 
dependent  care  deduction  cannot  be 
taken  for  dependent  care  expenses 
which  are  reimbursed  under  an 
employment  and  training  program  as 
specified  in  section  6(d)(4)(l)  of  the  Act. 
Accordingly,  the  Department  amended  7 
CFR  273.9(d)(4)  and  7  CFR 
273.10(e)(l)(i)(E)  to  implement  HPA 
changes. 


On  October  13, 1988,  the  Family 
Support  Act  of  1988,  Pub.  L.  100-485, 
(Family  Support  Act)  was  enacted. 

Section  302  of  Title  III  of  the  Family 
Support  Act  provides  for  Transitional 
Child  Care  CrCC)  for  eligible  families 
which  have  ceased  to  receive  Aid  to 
Families  with  Dependent  Children 
(AFDC)  Program  benefits  as  a  result  of 
increased  hours  or  increased  income 
fi-om  employment.  Section  301  of  Title 
III  also  si>ecifies  that  any  money 
received  as  payment  for  child  care  or 
any  reimbursement  for  costs  incurred 
for  child  care  shall  not  be  treated  as 
income  for  purpo^  of  any  other 
Federal  or  federally  assisted  program 
that  bases  eligibility  or  the  amount  of 
benefits  upon  need.  In  response  to  Title 
III,  the  Department  amended  7  CFR 
273.10(d)(l)(i)  to  allow  a  deduction  for 
only  the  portion  of  child  care  expense 
which  is  not  reimbursed  or  not  paid  for 
by  the  Job  Opportunities  and  Basic 
Skills  ’Training  (JOBS)  program  under 
Title  IV-F  of  Ae  Social  Security  Act  (42 
U.S.C.  681,  et  seq.)  or  the  Transitional 
Child  Care  (TCC)  program.  (Provisions 
of  the  Family  Support  Act  authorizing 
TCC  are  found  in  section  402(g)(1)  of  the 
Social  Security  Act,  42  U.S.C.  602(g)(1).) 
With  the  enactment  of  the  Leland  Act, 
additional  modifications  to  Food  Stamp 
Program  regulations  are  required  in  the 
areas  of  the  dependent  care  deduction 
and  the  amount  allowed  for  E&T 
dependent  care  and  other  work-related 
reimbursements. 

Dependent  Care  Deduction 
Section  13922  of  the  Leland  Act 
amended  section  5(e)  of  the  Act  by 
replacing  the  $160  a  month  maximum 
dependent  care  deduction  with  a  two- 
tier  maximum  dependent  care 
deduction.  For  each  child  under  the  age 
of  two,  the  maximum  monthly 
dependent  care  deduction  is  $200;  for 
all  other  dependents,  the  maximum 
monthly  dependent  care  deduction  is 
$175.  Implementation  of  the  two-tier 
maximum  dependent  care  deduction 
shall  take  effect  and  shall  be 
implemented  on  September  1, 1994.  In 
its  discussion  on  implementing  the  two- 
tier  maximum  dependent  care 
deduction.  Congress  urged  that 
implementation  be  conducted  in  ways 
that  will  minimize  administrative 
burdens  on  State  agencies.  For  example, 
when  a  child  reaches  his  or  her  second 
birthday  before  the  end  of  a  certification 
period,  the  State  agency  should  not  be 
required  to  reduce  the  maximum 
monthly  dependent  care  deduction  from 
$200  to  $175  until  the  household’s  next 
recertification  (House  Conference 
Report  No.  213, 103rd  Congress,  1st 
Session  (1993).  p.  926). 


Therefore,  the  Department  is 
proposing  to  amend  7  CFR  273.9(d)(4) 
and  7  CFR  273.10(e)  by  replacing  the 
$160  a  month  maximum  dependent  care 
deduction  with  the  $200  a  month 
maximum  dependent  care  deduction  for 
each  child  under  two  years  of  age  and 
$175  a  month  maximum  dependent  care 
deduction  for  each  other  dependent. 

The  Department  is  also  adding  a 
requirement  that  whenever  a  child 
reaches  his  or  her  birthday  during  the 
certification  period,  the  maximum 
dependent  care  deduction  shall  be 
adjusted  no  later  than  the  next  regularly 
scheduled  recertification. 

Additionally,  the  Department  is 
proposing  a  conforming  change  to  7  CFR 
273.10(d)(l)(i)  to  replace  the  term  “child 
care  expense”  with  the  term  “dependent 
care  expense”  in  order  to  clarify  that  it 
is  dependent  care  expenses  reimbursed 
by  the  JOBS  or  TCC  programs  which  are 
not  deductible  for  food  stamp 
households,  not  just  child  care 
expenses. 

Dependent  Care  Reimbursement  for  the 
Food  Stamp  Employment  and  Training 
Program 

Since  1971,  individuals  who  are  not 
specifically  exempted  by  the  Act  have 
been  required  to  register  for  work  at  the 
time  of  application  as  a  condition  of 
eligibility  for  food  stamp  benefits. 
Currently,  7  CFR  273.7(a)  requires  that 
they  register  at  application  and  once 
every  12  months  thereafter. 

In  April  1987,  State  agencies  began 
operating  the  Food  Stamp  Employment 
and  Training  (E&T)  Program,  a  program 
aimed  specifically  at  improving  food 
stamp  recipients’  ability  to  gain 
employment,  increase  earnings  and 
reduce  their  dependency  on  public 
assistance.  State  agencies  operate  a 
variety  of  employment  and  training 
activities,  including  job  search  and  job 
search  training,  self-employment  efforts, 
and  vocational  and  education  activities. 

Work  registrants  are  the  most  job 
ready  of  the  food  stamp  population  and 
comprise  approximately  8  percent  of  all 
food  stamp  recipients.  Of  those  food 
stamp  recipients  who  register  for  work, 
about  70  percent  are  subject  to  the  E&T 
requirements. 

Certain  work  registrants  are  exempted 
from  E&T  participation  by  State 
agencies  and  are  not  required  to 
participate  in  the  program.  Food  stamp 
recipients  may  also  volunteer  to 
participate  in  the  E&T  program. 

Current  regulations  at  7  CFR 
273.7(d)(l)(ii)  require  State  agencies  to 
provide  payments  or  reimbursements  to 
participants  in  the  Food  Stamp  E&T 
program  for  certain  expenses  that  are 
reasonably  necessary  and  directly 
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related  to  participation  in  the  E&T 
program.  The  Federal  government 
matches  half  the  amount  State  agencies 
spend  to  reimburse  participants  under  7 
CFR  273.7(d)(l)(ii)(B)  for  the  actual 
costs  of  transportation  and  other  costs 
(excluding  dependent  care)  that  are 
determined  by  the  State  agency  to  be 
necessary  and  directly  related  to 
participation  in  the  E&T  program. 
Therefore,  the  Federal  government  will 
pay  up  to  $12.50  of  the  $25  per  month. 
State  agencies  may  supplement  this 
amount,  but  without  Federal  matching 
funds. 

State  agencies  must  also  provide 
payments  or  reimbursements  to  E&T 
participants  for  dependent  care 
expenditures  of  up  to  $160  per 
dependent  per  month.  The  Federal 
government  will  pay  up  to  $80  of  the 
$160  per  month.  A  reimbursement 
cannot  be  provided  for  a  dependent  age 
13  or  older  unless  the  dependent  is 
physically  and/or  mentally  incapable  of 
caring  for  himself  or  herself  or  is  under 
court  supervision.  The  Federal 
government  will  not  reimburse  more 
than  the  actual  cost  of  dependent  care 
expenses  up  to  $80  per  dependent  per 
month,  regardless  of  how  many 
household  members  are  participating  in 
E&T.  Finally,  an  E&T  participant  is  not 
entitled  to  the  reimbursement  for 
dependent  care  expenditures  if  a 
member  of  the  participant’s  food  stamp 
household  provides  the  dependent  care 
services. 

Changes  to  Dependent  Care 
Beirnbursements 

Section  13922  of  the  Leland  Act 
amended  section  6(d)  of  the  Food  Stamp 
Act  to  remove  the  $160  cap  on 
dependent  care  reimbursements  to 
participants  in  the  E&T  program.  In 
place  of  the  cap.  State  agencies  must 
reimburse  the  actual  costs  of  dependent 
care  expenses  up  to  a  limit  set  by  the 
State  agency.  Section  13922  stipulates 
that  the  statewide  limit  set  by  the  State 
agency  cannot  be  less  than  the  limit  for 
the  dependent  care  deduction  under 
section  5(e)  of  the  Act,  that  is,  $200  per 
month  for  each  dependent  under  age  2 
and  $175  per  month  for  each  other 
dependent.  In  no  event  may  the 
reimbursement  exceed  the  applicable 
local  market  rate  as  determined  by 
procedures  consistent  with  the  JOBS 
Program.  Thus,  the  State  agency  must 
reimburse  actual  costs  for  dependent 
care  up  to  either  the  local  market  rate  or 
the  statewide  limit  set  by  the  State 
agency,  whichever  is  lower.  The 
Department  will  continue  to  match  State 
agency  expenditures  for  reimbursements 
at  the  50  percent  level. 


An  example  will  help  to  explain  the 
above  provision.  Assume  that  a  State 
agency  sets  a  statewide  limit  of  $250, 
which  is  higher  than  the  dependent  care 
deduction,  on  the  amount  of  dependent 
care  costs  it  will  reimburse.  In  City  A, 
the  local  market  rate  is  also  $250.  Thus, 
the  State  agency  would  reimburse  a 
participant  in  the  E&T  program  for 
actual  costs  up  to  $250.  In  City  B,  the 
local  market  rate  is  $225.  Even  if  the 
actual  cost  for  dependent  care  is  $250, 
the  State  agency  will  only  reimburse  the 
participant^for  $225,  the  local  market 
rate,  as  the  State  agency  cannot  provide 
reimbursement  payments  which  exceed 
the  local  market  rate.  In  City  C,  the  local 
market  rate  is  $275.  The  State  agency 
would  reimburse  the  participant  for 
$250,  the  statewide  limit.  In  any  of  the 
scenarios  above,  if  the  actual  cost  of 
dependent  care  was  less  than  the 
statewide  limit  of  $250,  the  State  agency 
would  only  reimburse  the  actual  cost  of 
care.  Hence,  the  State  agency  must  pay 
the  lowest  of  the  actual  cost  of 
dependent  care,  the  local  market  rate,  or 
the  statewide  limit.  The  State  agency 
may  supplement  this  amormt,  but 
without  Federal  matching  funds. 

Persons  determined  by  the  State 
agency  to  have  actual  monthly  expenses 
that  are  reasonably  necessary  and 
directly  related  to  participation  in  the 
E&T  program  which  exceed  the 
allowable  reimbursement  amount  (i.e., 
exceed  the  local  market  rate)  will 
continue  to  be  considered  by  the  State 
agency  to  have  good  cause  for 
nonparticipation  in  an  E&T  component. 

Defining  the  Statewide  Limit 

Section  13922(b)  of  the  Leland  Act 
directs  each  State  agency  to  establish  a 
statewide  limit  on  reimbursable 
dependent  care  expenses.  The  statewide 
limit  may  be  any  amount  the  State 
agency  chooses  provided  it  is  equal  to 
or  higher  than  the  amount  of  the 
dependent  care  deduction  under  7  CFR 
273.9(d)(4),  that  is,  at  least  $200  per 
month  for  dependents  under  age  2  and 
$175  per  month  for  all  other 
dependents.  The  statewide  limit  may  be 
a  single  amount  of  at  least  $200  per 
month  or  it  may  be  Uvo  different 
amounts  (one  for  dependents  under  age 
2  and  another  for  dependents  age  2  and 
over).  Additionally,  the  State  agency 
may  establish  different  statewide  limits 
for  dependents  with  special  needs  and 
for  full-time  and  part-time  care. 

The  statewide  limit  would  be  used 
only  when  it  is  lower  than  both  the  local 
market  rate  and  the  actual  cost  of  care. 

If  the  local  market  rate  is  lower  than 
either  the  statewide  limit  or  the  actual 
cost,  the  statewide  limit  would  not 
affect  how  much  the  State  agency  mast 


pay — it  is  obligated  to  pay  the  local 
market  rate.  Likewise,  if  the  actual  cost 
of  dependent  care  is  lower  than  either 
the  statewide  limit  or  the  local  market 
rate,  the  State  would  pay  for  actual 
expenditures. 

The  statewide  limit  would  apply 
equally  to  four  categories  of  care  (center 
care,  group  family  care,  family  day  care 
and  in-home  care)  in  all  areas  of  the 
State.  Unless  the  State  agency  chooses 
to  establish  a  different  statewide  limit 
for  children  with  special  needs  or 
physically  or  mentally  disabled  adults, 
the  same  limit  would  apply  to  these 
categories  of  dependents. 

.  The  Department  is  proposing  that 
State  agencies,  in  revising  their  current 
E&T  reimbursement  procedures  to 
include  a  statewide  limit,  adopt  the 
limit(s)  already  established  and  in  use 
by  State  IV-A  agencies  pursuant  to 
section  402(g)  of  the  Social  Security  Act 
(49  Stat.  620  (42  U.S.C.  301  et  seq.))  and 
specify  the  limit(s)  in  their  State  E&T 
Plans. 

Defining  the  Local  Market  Bate 

Section  13922  of  the  Leland  Act  also 
directs  State  agencies  to  determine  local 
market  rates  using  procedures 
consistent  with  section  402(g)  of  the 
Social  Security  Act  (42  U.S.C.  602(g). 
Section  402(g)  programs  set  local  market 
rates  at  the  75th  percentile  of  the  cost 
of  child  care  based  on  a  survey  of  actual 
charges  in  a  local  area.  This  process  is 
described  in  45  CFR  255.4(a)  (2)  and  (3), 
in  accordance  with  42  U.S.C. 
602(g)(3)(B)(i). 

Under  section  402(g),  local  market 
rates  are  determined  for  the  same  four 
categories  of  care  that  apply  to  the 
statewide  limit,  i.e.,  center  care,  group 
family  care,  family  day  care  and  in- 
home  care.  Local  market  rates  must  also 
vary  according  to  the  age  or  special 
needs  of  the  child.  For  example,  rates 
must  reflect  care  for  infants,  toddlers, 
preschool,  and  school  children.  Finally, 
local  market  rates  must  also  differentiate 
between  full-time  and  part-time  care, 
and  reflect  considerations  for  reductions 
in  the  cost  of  care  for  additional 
children  from  the  same  family. 

The  Department  is  proposing  that 
Stale  agencies,  in  revising  their  current 
E&T  reimbursement  procedures,  adopt 
the  local  mar  ket  rates  for  child  care 
already  established  and  in  use  by  State 
IV-A  agencies.  This  would  alleviate  the 
need  for  the  State  agencies  to  conduct 
separate  surveys  and  determinations  as 
described  above.  State  agencies  would 
be  required  to  specify  local  market  rates 
in  their  E&T  State  Plans.  However,  a 
description  of  the  methodology  used  to 
establish  the  local  market  rates  would 
not  be  required. 
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Food  Stamp  E&T  reimbursements  may 
be  used  to  pay  the  cost  of  care  for  a 
broader  range  of  dependents  than 
allowed  under  section  402(g)  programs. 
Section  402(g)  programs  provide  child 
care  for  AFDC-eligible  dependents  who 
are:  Under  age  13;  physically  or 
mentally  incapable  of  caring  for 
themselves;  or  under  court  supervision, 
to  the  extent  that  such  child  care  is 
necessary  to  permit  AFEKZ-eligible 
family  members  to  w'ork  or  attend 
educational  or  training  programs.  AFDC 
child  care  is  generally  limited  to 
dependents  under  age  18,  due  to  AFDC 
eligibility  criteria. 

m  accordance  with  7  CFR 
273.7(d)(l)(ii),  dependent  care 
reimbursements  must  be  provided 
under  the  E&T  program  for  dependents 
who  are:  Age  13  or  younger;  physically 
and/or  mentally  incapable  of  caring  for 
themselves;  or  under  court  supervision, 
regardless  of  the  age  of  the  dependent. 
Therefore,  State  agencies  would  be 
required  to  establish  separate  local 
market  rates  that  address  the  cost  of  care 
for  dependents  over  age  18  (or  no  longer 
AFDC-eligible)  who  are  physically  and/ 
or  mentally  incapable  of  caring  for 
themselves  or  under  court  supervision, 
as  this  type  of  care  is  not  addressed 
under  section  402(g).  State  agencies 
would  not  be  required  to  follow  the 
procedures  under  section  402(g)  for 
determining  local  market  rates  for  this 
type  of  care.  The  separate  local  market 
rates  established  by  the  State  agency 
would  be  included  in  the  E&T  State 
Plan. 

Fifty  percent  Federal  funding  will  be 
available  to  State  agencies  for  the  actual 
cost  of  dei)endent  care  up  to  the  local 
market  rate  or  the  statewide  limit 
established  by  the  State  agency.  State 
agencies  would  not  pay  an  amount 
lower  than  the  lowest  of  the  actual  cost 
of  care,  the  statewide  limit,  or  the  local 
market  rate. 

The  Department  is  proposing  that  two 
paragraphs  be  added  to  7  CFR 
273.7(c)(4)  of  the  current  regulations. 
They  would  require  that  State  agencies 
include  the  dependent  care  statewide 
limit(s)  and  the  local  market  rates  to  be 
used  in  determining  dependent  care 
reimbursement  amounts  in  their  State 
E&T  Plans. 

The  Department  is  also  proposing  that 
7  CFR  273.7(d)(l)(ii)(A)  be  amended  by 
removing  the  current  $160  cap  on 
dependent  care  reimbursements. 

Instead,  State  agencies  would  reimburse 
participants  in  the  E&T  program  for 
dependent  care  expenses  up  to  the 
actual  cost  of  dependent  care,  the  local 
market  rate,  or  the  statewide  limit, 
whichever  is  lowest.  Fifty  percent 
Federal  funding  will  continue  to  be 


available  to  State  agencies  for  the  actual 
cost  of  dependent  care  up  to  the  local 
market  rate  or  the  statewide  limit, 
whichever  is  lower. 

Proration  of  Benefits — 7  CFR  273.10(a) 

Current  regulations  at  7  CFR 
273.10(a)(2)  require  that  if  an 
application  for  recertification  is 
submitted  after  a  household’s 
certification  period  has  expired,  the 
application  shall  be  considered  an 
initial  application  and  the  household’s 
benefits  for  the  first  month  shall  be 
prorated  in  accordance  with  7  CFR 
273.10(a)(l)(ii).  Section  13916  of  the 
1993  Leland  Act  amended  Section 
8(c)(2)(B)  of  the  Food  Stamp  Act,  7 
U.S.C.  2017(c)(2)(B),  to  eliminate 
proration  of  first  month’s  benefits  if  a 
household  is  recertified  for  food  stamps 
after  a  break  in  participation  of  less  than 
one  month. 

Current  regulations  at  7  CFR 
273.10(a)(l)(ii)  require  that  a 
hout  "^hold’s  benefit  level  for  the  initial 
month  of  certification  be  based  on  the 
day  of  the  month  it  applies  for  benefits 
and  that  the  household  receive  benefits 
from  the  date  of  application  to  the  end 
of  the  month.  Prior  to  the  enactment  of 
the  1993  Leland  Act,  “initial  month  of 
certification”  referred  to  the  first  month 
for  which  an  allotment  is  issued  to  a 
household  following  any  period  in 
which  such  household  was  not 
participating  in  the  Food  Stamp 
Program.  Section  13916  of  the  1993 
Leland  Act,  however,  revised  the 
definition  of  “initial  month”  to  now 
mean  the  first  month  for  which  an 
allotment  is  issued  to  a  household 
following  any  period  of  more  than  one 
month  in  which  such  household  was 
not  participating  in  the  Food  Stamp 
Program.  Therefore,  if  a  household 
reapplies  for  benefits  after  a  break  in 
participation  of  less  than  one  month, 
that  month  of  application  is  not 
considered  an  initial  month,  and  the 
household’s  benefits  for  that  month 
cannot  be  prorated.  Current  regulations 
already  prohibit  the  proration  of  first 
month’s  benefits  for  migrant  and 
seasonal  farmworker  households  that 
apply  for  benefits  within  30  days 
following  the  end  of  their  last 
certification  period.  The  Department  is 
proposing  to  revise  7  CFR 
273.10(a)(l)(ii)  and  (2)(i)  to  prohibit  the 
proration  of  first  month’s  benefits  for  all 
households  that  apply  for  benefits  after 
a  break  in  participation  of  less  than  one 
month. 

The  Department  is  also  proposing  to 
remove  from  the  regulations  paragraphs 
(a)(2)  (ii)  and  (Hi)  of  7  CFR  273.10.  Both 
provisions,  which  prohibit  proration  in 
the  first  month  of  a  household’s  new 


certification  period,  have  been  made 
moot  by  Section  13916  of  the  1993 
Leland  Act. 

Implementation 

Section  13971  of  the  Leland  Act 
requires  implementation  of  the 
provisions  contained  in  this  proposed 
rule  on  September  1, 1994.  Therefore, 
we  are  proposing  that  the  amendments 
made  by  this  rule  be  effective  and 
implemented  on  September  1, 1994. 

State  agencies  would  be  required  to 
adjust  the  cases  of  ongoing  households 
at  the  next  recertification,  at  household 
request,  or  when  the  case  is  next 
reviewed,  whichever  comes  first,  and 
provide  restored  benefits  back  to  the 
required  implementation  date.  If  for  any 
reason  a  State  agency  fails  to  implement 
on  the  required  date,  restored  benefits 
shall  be  provided,  if  appropriate,  back  to 
tbe  required  implementation  date  or  the 
date  of  application,  whichever  is  later. 
Variances  resulting  ft-om 
implementation  of  the  provisions  of  the 
final  rule  would  be  excluded  fi-om  error 
analysis  for  120  days  from  tbe  required 
implementation  date,  in  accordance 
with  section  13951  of  the  Leland  Act. 

List  of  Subjects 
7  CFR  Part  271 

Administrative  practice  and 
procedure.  Food  stamps,  Grant 
programs-social  programs. 

7  CFR  Part  273 

Administrative  practice  and 
procedures.  Aliens,  Claims,  Food 
stamps.  Grant  programs-social 
programs.  Penalties,  Reporting  and 
recordkeeping  requirements.  Social 
security.  Students. 

Accordingly,  7  CFR  Parts  271  and  273 
are  proposed  to  be  amended  as  follows; 

1.  The  authority  citation  for  Parts  271 
and  273  continues  to  read  as  follows: 

Authority:  7  U.S.C.  2011-2032. 

PART  271— GENERAL  INFORMATION 
AND  DEFINITIONS 

§271.2  [Amended] 

2.  In  271.2,  in  the  definition  of 
“Eligible  foods”,  paragraph  (4)  is 
amended  by  removing  the  words 
“eligible  households”  and  adding  in 
their  place  the  words  “narcotic  addicts 
or  alcoholics  and  their  children  who 
live  with  them”. 

PART  27S— CERTIFICATION  OF 
ELIGIBLE  HOUSEHOLDS 

3.  In  §273.1; 

a.  Paragraphs  (a)(2)(i)  (B)  and  (C)  are 
revised. 

b.  Paragraph  (a)(2)(i)(D)  is  removed. 
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c.  Paragraph  (a)(2)(ii)  is  amended  by 
removing  the  reference  to  “(a)(2)(i)(A) 
and  (a)(2)(i)(B)”  and  adding  in  its  place 
a  reference  to  “{a)(2)(i)(A),  (a)(2)(i)(B), 
and  (aK2)(i)(C)”. 

d.  Paragraph  (e)(l)(ii)  is  amended  by 
adding  the  words  “and  their  children 
who  live  with  them”  after  the  words 
“Narcotic  addicts  or  alcoholics”. 

e.  Paragraph  {f)(2)  is  amended  by 
adding  the  words  "and  their  children 
who  live  with  them”  after  the  words 
“(as  defined  in  §  271.2)”. 

The  revision  reads  as  follows: 

§  273.1  Household  concept. 

(a)  Household  definition.  *  *  * 

(2)  Special  definition: 

(i)*  *  * 

(B)  Children  (excluding  foster 
children)  under  18  years  of  age  who  live 
with  and  are  under  the  parental  control 
of  a  household  member  other  than  their 
parent.  Children  are  considered  to  be 
under  parental  control  for  purposes  of 
this  provision  if  the  children  are 
financially  or  otherwise  dependent  on  a  •* 
member  of  the  household.  Children  who 
are  living  with  their  children  or  who  are 
married  and  living  with  their  spouse  are 
considered  to  be  independent  units  and 
not  under  parental  control;  thus  they 
may  be  considered  a  separate  household 
if  they  purchase  food  and  prepare  meals 
separately. 

(C)  Parents  living  with  their  natural, 
adopted  or  stepchildren  21  years  of  age 
or  younger  (who  are  not  themselves 
parents  living  with  their  children  or 
married  and  living  with  their  spouses). 
Children  21  years  of  age  or  younger  who 
are  parents  themselves  and  living  with 
their  children  or  who  are  married  and 
living  with  their  spouses  may  be 
considered  separate  households  if  they 
purchase  food  and  prepare  meals 
separately. 

***** 

4.  In  §273.7: 

a.  A  new  paragraph  (c)(4)(xiv)  is 
added. 

b.  A  new  paragraph  (c)(4)(xv)  is 
added. 

c.  Paragraph  (d)(l)(ii)(A)  is  amended 
by  revising  the  first,  seventh,  and  last 
sentences. 

The  additions  and  revisions  read  as 
follows: 

§273.7  Work  Requirements. 
***** 

(c)  State  agency  responsibilities. 

*  *  * 

*  *  * 

(xiv)  The  statewide  limit(s)  for 
dependent  care  reimbursements  as 
established  by  the  State  agency.  The 
limit(s)  shall  not  be  less  than  the 
dependent  care  deduction  amounts 
specified  under  §  273.9(d)(4). 


(xv)  The  local  market  rates  of 
dependent  care  providers  in  the  State. 
State  agencies  shall  adopt  the  local 
market  rates  already  established  by 
programs  under  section  402(g)  of  the 
Social  Security  Act.  State  agencies  shall 
establish  separate  local  market  rates  for 
categories  of  care  relevant  to  (qpd  stamp 
E&T  which  are  not  addresseduhder 
section  402(g)  of  the  Social  Security  Act 
and  include  such  rates  in  the  E&T  State 
Plan. 

***** 

(d)  Federal  financial  participation. 

*  *  * 

(1)  Employment  and  training  grants. 

*  *  * 

(ii)  *  *  * 

(A)  The  costs  of  such  dependent  care 
expenses  that  are  determined  by  the 
State  agency  to  be  necessary  for  the 
participation  of  a  household  member  in 
the  E&T  program  up  to  the  actual  cost 
of  dependent  care,  the  local  market  rate, 
or  the  statewide  limit,  whichever  is 
'  lowest.  *  *  *  If  more  than  one 
household  member  is  required  to 
participate  in  the  E&T  program,  the 
State  agency  shall  provide 
reimbursement  for  the  actual  cost  of 
dependent  care,  the  local  market  rate,  or 
the  statewide  limit,  whichever  is  lowest, 
for  each  dependent  in  the  household, 
regardless  of  the  number  of  household 
members  participating  in  the  E&T 
program.  *  *  *  A  State  agency  may 
claim  50  percent  of  costs  for  dependent 
care  services  provided  or  arranged  by 
the  State  agency  up  to  the  actual  cost  of 
dependent  care,  the  local  market  rate,  or 
the  statewide  limit,  whichever  is  lowest. 
***** 

5.  In  §273.8: 

a.  Paragraph  (h)(1)  is  amended  by 
removing  the  period  at  the  end  of 
paragraph  (h)(l)(v)  and  adding  in  its 
place  the  word  or”  and  adding  a  new 
paragraph  (h)(l)(vi). 

b.  Paragraph  (h)(3)  is  revised. 

c.  Paragraph  (h)(6)  is  amended  by 
revising  the  first  sentence  of  the 
paragraph. 

The  additions  and  revisions  read  as 
follows: 

§  273.8  Resource  eligibility  standards. 
***** 

(h)  Handling  of  licensed  vehicles. 

*  *  * 

(D*  *  * 

(vi)  Necessary  to  carrj’  fuel  for  heating 
or  water  for  home  use  when  such 
transported  fuel  or  water  is  the  primary 
source  of  fuel  or  water  for  the 
household.  Households  shall  receive 
this  resource  exclusion  without  having 
to  meet  any  additional  tests  concerning 
the  nature,  capabilities,  or  other  uses  of 


the  vehicle.  Households  shall  not  be 
required  to  furnish  documentation,  as 
mandated  by  §  273.2(f)(4),  unless  the 
exclusion  of  the  vehicle  is  questionable. 

If  the  basis  for  exclusion  of  the  vehicle 
is  questionable,  the  State  agency  may 
require  documentation  from  the 
household,  in  accordance  with 
§273.2(0(4). 

***** 

(3)  Each  licensed  vehicle  not 
excluded  under  paragraph  (h)(1)  of  this 
section  shall  be  evaluated  individually 
to  determine  its  fair  market  value 
resource  exclusion  limit,  and  that 
portion  of  the  resource  exclusion  limit 
which  exceeds  $4,500  for  FY  1993,  shall 
be  attributed  in  full  toward  the 
household’s  resource  level  regardless  of 
any  encumbrances.  The  $4,500  fair 
market  value  resource  exclusion  limit 
for  licensed  vehicles  shall  remain  in 
effect  through  August  31, 1994.  On 
September  1, 1994  through  September 
30, 1995,  the  fair  market  value  resource 
exclusion  limit  shall  be  increased  to 
$4,550.  On  October  1, 1995  through 
September  30, 1996,  the  fair  market 
value  resource  exclusion  limit  shall  be 
increased  to  $4,600.  On  October  1, 1996 
and  each  October  1  thereafter,  using  a 
base  of  $5,000,  the  fair  market  value 
resource  exclusion  limit  for  licensed 
vehicles  shall  be  adjusted  to  reflect 
changes  in  the  new  car  component  of 
the  Consumer  Price  Index  for  All  Urban 
Consumers  published  by  the  Bureau  of 
Labor  Statistics  for  the  12-month  period 
ending  on  June  30  preceding  the  date  of 
such  adjustment  and  rounded  to  the 
nearest  $50.  Any  value  in  excess  of  the 
appropriate  fair  market  value  resource 
exclusion  limit  shall  be  attributed  in  full 
toward  the  household’s  resource  level, 
regardless  of  any  encumbrances  on  the 
vehicle.  For  example,  in  November  1994 
a  household  ownii^  an  automobile  with 
a  fair  market  value  of  $5,550  shall  have 
$1,000  applied  toward  its  resource 
exclusion  level.  Any  value  in  excess  of 
$4,550  (the  fair  market  value  resource 
exclusion  limit  for  that  time  period) 
shall  be  attributed  to  the  household’s 
resource  level,  regardless  of  the  amount 
of  the  household’s  investment  in  the 
vehicle,  and  regardless  of  whether  or 
not  the  vehicle  is  used  to  transport 
household  members  to  and  from 
employment.  Each  vehicle  shall  be 
appraised  individually.  The  fair  market 
value  resource  exclusion  limit  of  two  or 
more  vehicles  shall  not  be  added 
together  to  reach  a  total  fair  market 
value  resource  exclusion  in  excess  of 
the  fair  market  value  resource  exclusion 
for  the  appropriate  time  period. 
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(6)  In  summary,  eadi  licensed  vehicle 
shall  be  handled  as  follows:  First,  the 
vehicle  shall  be  evaluated  to  determine 
if  it  is  an  income  producer,  a  home, 
necessary  to  transport  a  disabled 
household  member,  or  necessary  to 
carry  fuel  for  heating  or  water  for  home 
use.  *  *  * 

***** 

6.  In  §  273.9: 

a.  Para^aph  (c){l)  is  revised. 

b.  The  first  sentence  of  paragraph 
(cK7)  is  revised  and  the  last  sentence  is 
removed. 

c.  Paragraph  (dK4)  is  amended  by 
removing  the  words  “$160  per  month, 
per  dependent”  in  the  last  sentence  and 
adding  in  their  place  the  words  “$200 

a  month  for  each  dependent  child  under 
two  (2)  years  of  age  and  $175  a  month 
for  each  other  dependent”  and  by 
adding  a  new  sentence  to  the  end  of  the 
paragraph. 

The  revisions  read  as  follows: 

§  273.9  Income  and  deductions. 
***** 

(c)  Income  exclusions.  *  *  * 

(1)  Any  gain  or  beneHt  which  is  not 
in  the  form  of  money  payable  directly  to 
the  household,  including  in-kind 
benefits  and  certain  vendor  payments. 
In-kind  benefits  are  those  for  which  no 
monetary  payment  is  made  on  behalf  of 
the  household  and  include  meals, 
clothing,  housing,  or  produce  from  a 
garden.  A  vendor  payment  is  a  money 
payment  made  on  behalf  of  a  household 
by  a  person  or  organization  outside  of 
the  household  directly  to  either  the 
household’s  creditors  or  to  a  person  or 
organization  providing  a  service  to  the 
household.  Payments  made  to  a  third 
party  on  behalf  of  the  household  are 
included  or  excluded  as  income  in 
accordance  with  this  paragraph. 

(i)  Public  assistance  (PA)  vendor 
payments.  PA  vend^  payments  are 
counted  as  income  unless  they  are  made 
for: 

(A)  medical  assistance; 

(B)  child  care  assistance; 

(C)  energy  assistance  as  defined  in 
paragraph  (c)(ll)  of  this  section; 

(D)  emergency  assistance  (including, 
but  not  limited  to  housing  and 
transportation  payments)  for  migrant  or 
seasonal  farmworker  households  while 
they  are  in  the  job  stream; 

(E)  housing  assistance  payments  for 
households  living  in  tran.sitional 
housing  for  the  homeless; 

(F)  emergency  and  special  assistance. 
PA  provided  to  a  third  party  on  behalf 
of  a  household  which  is  not  specifically 
excluded  from  consideration  as  income 
under  the  provisions  of  paragraphs 
(c)(l)(i)(A)  through  {c)(l)(i)(E)  of  this 
section  shall  be  considered  for 


exclusion  under  this  provision.  To  be 
considered  emergency  or  special 
assistance  and  excluded  under  this 
provision,  the  assistance  must  be 
provided  over  and  above  the  normal  PA 
grant  or  payment,  or  cannot  normally  be 
provided  as  part  of  such  grant  or 
payment.  If  ^e  PA  program  is 
composed  of  various  standards  or 
components,  the  assistance  would  be 
considered  over  and  above  the  normal 
grant  or  not  part  of  the  grant  if  the 
assistance  is  not  included  as  a  regular 
component  of  the  PA  grant  or  benefit  or 
the  amount  of  assistance  exceeds  the 
maximum  rate  of  payment  for  the 
relevant  component.  If  the  PA  program 
is  not  composed  of  various  standards  or 
components  but  is  designed  to  provide 
a  basic  monthly  grant  or  payment  for  all 
eligible  households  and  provides  a 
larger  basic  grant  amount  for  all 
households  in  a  particular  category,  e.g., 
all  households  with  infants,  the  larger 
amount  is  still  part  of  the  normal  grant 
or  benefit  for  such  households  and  not 
an  “extra”  payment  excluded  under  this 
provision.  On  the  other  hand,  if  a  fire 
destroyed  a  household  item  and  a  PA 
program  provides  an  emergency  amount 
paid  directly  to  a  store  to  purchase  a 
replacement,  such  a  payment  is 
excluded  under  this  provision.  If  the  PA 
program  is  not  composed  of  various 
standards,  allowances,  or  components 
but  is  simply  designed  to  provide 
assistance  on  an  as-needed  basis  rather 
than  to  provide  routine,  regular  monthly 
benefits  to  a  client,  no  exclusion  would 
be  granted  under  this  provision  because 
the  assistance  is  not  provided  over  and 
above  the  normal  grant,  it  is  the  normal 
grant.  If  it  is  not  clear  whether  a  certain 
type  of  PA  vendor  payment  is  covered 
under  this  provision,  the  State  agency 
shall  apply  to  the  appropriate  FNS 
Regional  Office  for  a  determination  of 
whether  the  PA  vendor  payments 
should  be  excluded.  The  application  for 
this  exclusion  determination  must 
explain  tlie  emergency  or  special  nature 
of  the  vendor  payment,  the  exact  type  of 
assistance  it  is  intended  to  provide,  who 
is  eligible  for  the  assistance,  how  the 
assistance  is  paid,  and  how  the  vendor 
payment  fits  into  the  overall  PA  benefit 
standard.  A  copy  of  the  rules, 
ordinances,  or  statutes  which  create  and 
authorize  the  program  shall  accompany 
the  application  request. 

(ii)  General  assistance  (GA)  vendor 
payments.  Vendor  payments  made 
under  a  State  or  local  GA  program  or  a 
comparable  basic  assistance  program  are 
excluded  from  income  except  for  some 
vendor  payments  for  housing.  A 
housing  vendor  payment  is  counted  as 
income  unless  the  payment  is  for: 


(A)  assistance  provided  for  utility 
costs; 

(B)  energy  assistance  (as  defined  in 
paragraph  (cHll)  of  this  section); 

(C)  housing  assistance  from  a  State  or 
local  housing  authority; 

(D)  emergency  assistance  for  migrant 
or  seasonal  farmworker  households 
while  they  are  in  the  job  stream; 

(E)  housing  assistance  for  households 
living  in  transitional  housing  for  the 
homeless; 

(F)  emergency  or  special  payments  (as 
defined  in  paragraph  (c)(l)(i){F)  of  this 
section;  or 

(G)  assistance  provided  under  a 
program  in  a  State  in  which  no  GA 
payments  may  be  made  directly  to  the 
household  in  the  form  of  cash. 

(iii)  Department  of  Housing  and 
Urban  Development  (HUD)  vendor 
payments.  Rent  or  mortgage  payments 
made  to  landlords  or  mortgagees  by 
HUD  are  excluded. 

(iv)  Educational  assistance  vendor 
payments.  Educational  assistance 
provided  to  a  third  party  on  behalf  of 
the  household  for  living  expenses  shall 
be  treated  the  same  as  educational 
assistance  payable  directly  to  the 
household. 

(v)  Vendor  payments  that  are 
reimbursements.  Reimbursements  made 
in  the  form  of  vendor  payments  are 
excluded  on  the  same  basis  as 
reimbursements  paid  directly  to  the 
household  in  accordance  with 
paragraph  (c)(5)  of  this  section. 

(vO  Demonstration  project  vendor 
payments.  In-kind  or  vendor  payments 
which  would  normally  be  excluded  as 
income  but  are  converted  in  whole  or  in 
part  to  a  direct  cash  payment  under  a 
federally  authorized  demonstration 
project  or  waiver  of  provisions  of 
Federal  law  shall  be  excluded  from 
income. 

(vii)  Other  third-party  payments. 

Other  third-party  payments  shall  be 
handled  as  follows:  Moneys  legally 
obligated  and  othervvise  payable  to  the 
household  which  are  diverted  by  the 
provider  of  the  payment  to  a  third  party 
for  a  household  expense  shall  be 
counted  as  income  and  not  excluded.  If 
a  person  or  organization  makes  a 
payment  to  a  third  party  on  behalf  of  a 
household  using  funds  that  are  not 
owed  to  the  household,  the  payment 
shall  be  excluded  from  income.  This 
distinction  is  illustrated  by  the 
following  examples: 

(A)  A  friend  or  relative  uses  his  or  her 
ow'n  money  to  pay  the  household’s  rent 
directly  to  the  landlord.  This  vendor 
payment  shall  be  excluded. 

(B)  A  household  member  earns  wages. 
However,  the  wages  are  garnished  or 
divened  by  the  employer  and  paid  to  a 
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third  party  for  a  household  expense, 
such  as  rent.  This  vendor  payment  is 
counted  as  income.  However,  if  the 
employer  pays  a  household’s  rent 
directly  to  the  landlord  in  addition  to 
paying  the  household  its  regular  wages, 
the  rent  payment  shall  be  excluded  from 
income.  Similarly,  if  the  employer 
provides  housing  to  an  employee  in 
addition  to  wages,  the  value  of  the 
housing  shall  not  be  counted  as  income. 

(C)  A  household  receives  court- 
ordered  monthly  support  payments  in 
the  cunount  of  $400.  Later,  $200  is 
diverted  by  the  provider  and  paid 
directly  to  a  creditor  for  a  household 
expense.  The  payment  is  counted  as 
income.  Money  deducted  or  diverted 
from  a  court-ordered  support  or  alimony 
payment  (or  other  binding  written 
support  or  alimony  agreement)  to  a  third 
party  for  a  household’s  expense  shall  be 
included  as  income  because  the 
payment  is  taken  from  money  that  is 
owed  to  the  household.  However, 
payments  specified  by  a  court  order  or 
other  legally  binding  agreement  to  go 
directly  to  a  third  party  rather  than  the 
household  are  excluded  from  income 
because  they  are  not  otherwise  payable 
to  the  household.  For  example,  a  court 
awards  support  payments  in  the  amount 
of  $400  a  month  and  in  addition  orders 
$200  to  be  paid  directly  to  a  bank  for 
repayment  of  a  loan.  The  $400  payment 
is  counted  as  income  and  the  $200 
payment  is  excluded  from  income. 
Support  payments  not  required  by  a 
court  order  or  other  legally  binding 
agreement  (including  payments  in 
excess  of  the  amount  specified  in  a 
court  order  or  wrritten  agreement)  which 
are  paid  to  a  third  party  on  the 
household’s  behalf  shall  be  excluded 
from  income. 

*  A  *  4r  4r 

(7)  The  earned  income  (as  defined  in 
paragraph  (b)(1)  of  this  section)  of  a 
student  under  age  22  who  attends 
elementary  or  secondary  school  or 
classes  to  obtain  a  General  Equivalency 
Diploma  at  least  half-time  and  lives 
with  a  natural,  adoptive  or  step-parent, 


is  under  the  control  of  a  household 
member  other  than  a  parent,  or  is 
certified  in  a  separate  food  stamp 
household  but  lives  with  a  natural, 
adoptive  or  step-parent.  *  *  * 

it  It  it  it  * 

7.  In  §273.10; 

a.  The  third  sentence  of  paragraph 
(a)(l)(ii)  is  amended  by  adding  the 
words  “of  more  than  one  month,  fiscal 
or  calendar  depending  on  the  State’s 
issuance  cycle,’’  after  the  words 
"following  any  period”,  replacing  the 
comma  after  the  words  "not  certified  for 
participation”  with  a  period,  and 
removing  the  remainder  of  the  sentence. 

b.  The  fourth  sentence  of  paragraph 
(a)(l)(ii)  is  removed. 

c.  Paragraphs  (a)(2)(ii)  and  (a)(2)(iii) 
are  removed,  and  paragraph  (a)(2)(i)  is 
redesignated  as  paragraph  (a)(2). 

f.  Newly  redesignated  paragraph  (a)(2) 
is  further  amended  by  adding  the  words 
“more  than  one  month”  after  the  words 
"If  an  application  for  recertification  is 
submitted”  in  the  third  sentence,  and  hy 
adding  a  new  sentence  at  the  beginning 
of  the  paragraph. 

g.  The  sixth  sentence  of  paragraph 
(d)(l)(i)  is  amended  by  removing  the 
word  "child”  the  first  time  it  appears 
and  adding  “dependent”  in  its  place. 

h.  Paragraph  (e)(l)(i)(E)  is  amended  hy 
removing  the  words  “maximum  amount 
of  $160  per  dependent”  and  adding  in 
their  place  the  words  “maximum 
amount  as  specified  under  §  273.9(d)(4) 
for  each  dependent”. 

i.  A  new  paragraph  (e)(2)(i)(E)  is 
added. 

j.  Paragraph  (0(2)  is  removed  and 
reserved. 

it  it  it  it  it 

The  additions  read  as  follows; 

§273.10  Determining  household  eligibility 
and  benefit  levels. 

it  it  it  it  ii 

(d)  Determining  deductions.  •  »  * 

(4)  Anticipating  expenses.  *  *  *  If  a 
child  in  the  household  reaches  his  or 
her  second  birthday  during  the 
certification  period,  the  $200  maximum 


dependent  care  deduction  shall  be 
adjusted  in  accordance  with  this  section 
not  later  than  the  household’s  next 
regularly  scheduled  recertification. 

***** 

(e)  Calculating  net  income  and  benefit 
levels.  *  *  * 

(2)  Eligibility  and  benefits. 

(i) *  *  * 

(E)  If  a  household  contains  a  student 
whose  income  is  excluded  in 
accordance  with  §  273.9(c)(7)  and  the 
student  becomes  22  during  the  month  of 
application,  the  State  agency  shall 
exclude  the  student’s  earnings  in  the 
month  of  application  and  coimt  the 
student’s  earnings  in  the  following 
month.  If  the  student  becomes  22  during 
the  certification  period,  the  student’s 
income  shall  be  excluded  until  the 
month  following  the  month  in  which 
the  student  turns  22. 
***** 

8.  In  §  273.21,  the  first  sentence  of 
paragraph  (j)(l)(vii)(A)  is  revised  and  a 
new  sentence  is  added  after  the  first 
sentence  to  read  as  follows; 

§  273.21  Monthly  Reporting  and 
Retrospective  Budgeting  (MRRB) 
***** 

(j)  State  agency  action  on  reports. 

(1)  Processing.  *  *  * 

(vii)  *  *  * 

(A)  Earned  and  unearned  income 
received  in  the  corresponding  budget 
month,  including  income  that  has  been 
averaged  in  accordance  with  paragraph 
(0  of  this  section.  The  earned  income  of 
an  elementary  or  secondary  school 
student  excluded  in  accordance  with 
§  273.9(c)(7)  shall  be  excluded  until  the 
budget  month  following  the  month  in 
which  the  student  turns  22. 
***** 

Dated:  August  25, 1994. 

Ellen  Haas, 

Assistant  Secretary  for  Food  and  Consumer 
Services. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OW-FRL-6062-2] 

Contaminated  Sediment  Management 
Strategy 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  availability  and 
request  for  comment  on  contaminated 
sediment  management  strategy 

SUMMARY:  The  U.S.  Environmental 
Protection  Agency  (EPA)  has  developed 
and  is  requesting  public  comments  on  a 
comprehensive,  multimedia 
Contaminated  Sediment  Management 
Strategy.  The  proposed  Strategy 
describe  specific  actions  that  EPA  will 
take  to  reduce  environmental  and 
human  health  risks  associated  with 
contaminated  sediment.  The  Strategy 
does  not  propose  new  regulation.  EPA  is 
acting,  under  existing  statutory  and 
regulatory  authority,  to  implement 
policies  to  consistently  assess,  prevent, 
and  remediate  contaminated  sediment. 
Because  the  proposed  Strategy  is  a 
unique  plan  of  action  developed  to 
address  a  significant  national 
environmental  problem,  and  to 
streamline  decision-making  within  and 
among  EPA  programs,  the  Agency  is 
taking  the  unusual  step  of  requesting 
public  comment  on  this  internal  EPA 
work  plan. 

DATES:  Written  comments  must  be 
postmarked  or  submitted  by  hand  on  or 
before  October  31, 1994. 

ADDRESSES:  Requests  for  copies  of  EPA’s 
Contaminated  ^diment  Memagement 
Strategy  (EPA  document  number  EPA 
823-R-94-001)  should  be  sent  to:  U.S. 
Envirorunental  Protection  Agency, 
National  Center  for  Environmental 
Publications  and  Information,  11029 
Kenwood  Road,  Building  5,  Cincinnati, 
Ohio  45242:  telephone:  513-891-6561, 
fax:  513-891-6685.  The  proposed 
Contaminated  Sediment  Management 
Strategy  and  the  administrative  record 
for  its  development  are  available  for 
public  inspection  and  copying  during 
normal  business  hours  at  die  Water 
Docket,  Room  L-102  (basement) 
Environmental  Protection  Agency,  401 
M  Street,  S.W.,  Washington,  D.C.  20460. 
Docket  materials  include:  the  proposed 
Strategy,  all  public  comments  received 
on  the  Strategy  as  well  as  those  received 
on  an  earlier  proposal  for  discussion, 
and  the  proceedings  of  three  national 
public  forums  held  to  discuss 
development  of  the  Strategy.  For  an 
appointment  to  see  Docket  materials, 
call  202-260-3027  between  9  a.m.  and 
3:30  p.m.  As  provided  in  40  CFR  Part 


2,  a  reasonable  fee  may  be  charged  for 
copying  services. 

Comments  may  be  mailed  or 
delivered  to:  Contaminated  Sediment 
Management  Strategy  Comment  Clerk, 
Water  Docket  MC— 4101,  Room  L102, 
Environmental  Protection  Agency,  401 
M  Street,  S.W.,  Washington,  D.C.  20460. 
Commenters  are  requested  to  submit  an 
original  and  3  copies  of  their  written 
comments  and  enclosures.  Commenters 
who  want  receipt  of  their  comments 
acknowledged  should  include  a  self 
addressed,  stamped  envelope.  No 
facsimiles  (faxes)  will  be  accepted. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  M.  Armitage,  Risk  Assessment 
and  Management  Branch,  Office  of 
Science  and  Technology,  Mail  Code 
4305,  401  M  Street,  S.W.,  Washington, 
D.C.  20460,  Telephone:  202-260-7049. 
SUPPLEMENTARY  INFORMATION: 

EPA’s  Contaminated  Sediment 
Management  Strategy — Reinventing 
Government  to  Streamline  Decision- 
Making 

Contaminated  sediment  poses 
ecological  and  human  health  risks  in 
many  watersheds  throughout  the  United 
States.  In  these  watersheds,  sediment 
serves  as  a  contaminant  reservoir  from 
which  fish  and  bottom  dwelling 
organisms  can  accumulate  toxic 
compoimds  and  pass  them  up  the  food 
chain.  Sediment  contaminants  can  be 
passed  to  larger  fish,  birds,  and 
mammals  imtil  they  accumulate  to 
levels  that  may  be  toxic  to  humans. 

Toxic  chemicals  in  sediment  come  from 
discharges  of  industrial  waste  and 
sewage:  stormwater  runoff  from  waste 
dumps,  city  streets  and  farms,  and  air 
pollutants  contained  in  rainwater.  The 
magnitude  of  the  toxics  problem  in  the 
United  States  is  evidenced  in  more  than 
1,200  State  advisories  that  have  been  .. 
issued  against  consuming  fish  that  have 
accumulated  toxic  bioaccumulative 
contaminants  from  sediment  and  other 
sources. 

More  than  ten  Federal  statutes 
provide  authority  to  many  EPA  program 
offices  to  address  the  problem  of 
contaminated  sediment.  This  has 
resulted  in  fragmented,  and  in  some 
cases  duplicative,  efforts  to  complete 
the  necessary  research,  technology 
development,  and  pollution  control 
activities  required  to  effectively  manage 
contaminated  sediment.  Often  it  has 
been  difficult  for  EPA  programs  to  agree 
upon  the  fundamental  question  of 
whether  sediment  at  a  particular  site 
poses  ecological  or  human  health  risks. 
EPA’s  proposed  Contaminated  Sediment 
Management  Strategy  was  developed  to 
streamline  decision-making  within  and 
among  the  Agency’s  program  offices  by 


promoting  and  ensuring:  the  use  of 
consistent  sediment  assessment 
practices,  consistent  consideration  of 
risks  posed  by  contaminated  sediment, 
the  use  of  consistent  approaches  to 
management  of  contaminated  sediment 
risks,  and  the  wise  use  of  scarce 
resources  for  research  and  technology 
development. 

Goals  of  the  Contaminated  Sediment 
Management  Strategy 

EPA’s  proposed  Contaminated 
Sediment  Management  Strategy 
describes  actions  that  the  Agency  will 
take  to  accomplish  the  following  four 
strategic  goals:  (1)  Prevent  further  • 
sediment  contamination  that  may  cause 
unacceptable  ecological  or  human 
health  risks:  (2)  When  practical,  clean 
up  existing  sediment  contamination  that 
adversely  affects  the  Nation’s 
waterbodies  or  their  uses,  or  that  causes 
other  significant  effects  on  human 
health  or  the  environment:  (3)  Ensure 
that  sediment  dredging  and  dredged 
material  disposal  continue  to  be 
managed  in  an  environmentally  sound 
manner:  (4)  develop  and  consistently 
apply  methodologies  for  analyzing 
contaminated  sediments. 

What  the  Strategy  Does 

The  proposed  Contaminated 
Sediment  Management  Strategy  is 
comprised  of  six  component  sections: 
assessment,  prevention,  remediation, 
dredged  material  management,  research, 
and  outreach.  In  each  section,  EPA 
describes  actions  that  the  Agency  will 
take  to  accomplish  the  four  broad 
strategic  goals. 

In  the  assessment  section  of  the 
Strategy  EPA  proposes  that  Agency 
program  offices  all  use  standard 
sediment  toxicity  test  methods  and 
chemical-specific  sediment  quality 
criteria  to  determine  whether  sediments 
are  contaminated.  Actions  that  EPA  will 
take  to  develop  a  national  inventory  of 
sites  and  sources  of  sediment 
contamination  (the  National  Sediment 
Inventory)  are  described  in  the 
assessment  section  of  the  proposed 
Strategy.  The  National  Sediment 
Inventory  will  be  used  by  EPA  to  target 
sites  for  contaminated  sediment 
assessment,  prevention,  and 
remediation.  These  assessment  actions 
will  enable  EPA  to  focus  on  cleaning  up 
the  most  contaminated  waterbodies,  and 
ensuring  that  further  sediment 
contamination  is  prevented. 

EPA’s  plan  to  stop  sediment 
contaminants  from  reaching  the 
environment  is  described  in  the 
prevention  section  of  the  proposed 
Strategy.  In  order  to  regulate  the  use  of 
pesticides  and  toxic  substances  that 
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accumulate  in  sediment.  EPA  proposes 
the  use  of  acute  sediment  toxicity  tests 
to  suppcMl  registialioa  of  chmnicals 
imder  the  Federal  Insecticide, 

Fungicide,  and  Rodenticide  Act  and  the 
Toxic  Substances  Control  Act  In  the 
prevention  section  of  the  Strategy  EPA 
also  proposes:  developing  effluent 
guidelinW  for  industries  that  di^xharge 
sediment  conteuninants  in  significant 
amounts:  using  pollution  preveoticm 
policies  to  reduce  or  eliminate  sediment 
contamination  resulting  from 
noncompliance  with  permits;  preparing 
guideline  f^  design  of  new  chemicals 
to  reduce  bioavailability  and 
partitioning  of  toxic  chemicals  to 
sediment;  and  implementing  point  and 
nonpoint  source  controls  that  will 
protect  sediment  quality.  EPA’s 
prevention  actions  will  stop  further 
contamination  of  sediment  and  reduce 
ecological  aiul  human  health  risks. 

In  the  remediation  secticm  of  the 
StTcktegy  EPA  proposes  using  multiple 
statutes  to  require  contaminated 
sediment  remediation  by  parties 
responsible  for  pollution.  These  statutes 
include  the  Comprehensive  Emergency 
Response,  Cmnpensatimi,  and  Liability 
Act  (CERCLA),  the  Resource 
Conservation  and  Recovery  Act  (RCRA), 
the  Clean  Water  Act  (CWA),  the  Toxic 
Substances  Control  Act  (TSCA),  the 
Rivers  and  Harbors  Act,  and  the  Oil 
Pollution  Act.  EPA  states  in  the 
proposed  Strategy,  however,  that  the 
Agency  will  not  proceed  with  a  clean¬ 
up  if  a  combination  of  pollution 
prevention  and  source  controls  will 
allow  the  sediments  to  recover  naturally 
in  an  acceptable  period  of  time.  EPA’s 
remediation  actions  will  clean  up 
existing  sediment  contamination  that 
adversely  affects  the  Nation’s 
waterbo^es. 

In  the  dredged  material  management 
section  of  the  proposed  Strategy,  EPA 
discusses  the  development  of  technical 
guidance  regarding  dredged  material 
testing,  dredged  material  disposal  site 
selection,  and  disposal  alternatives.  EPA 
actions  described  in  the  proposed 
Strategy  will  ensure  continued  disposal 
of  dredged  material  in  an 
'environmentally  sound  manner. 

In  the  research  section  of  the  Strategy, 
EPA  proposes  a  program  of  investigative 
research  that  is  needed  to:  develop  and 
validate  new  chemical-specific 
sediment  criteria  and  other  sediment 
assessment  methods;  improve  EPA’s 
understanding  of  the  transfer  of 
sediment  contaminants  through  the  food 
chain;  and  develop  and  evaluate  a  range 
of  technologies  for  remediating 
contaminated  sediments.  EPA’s 
proposed  research  program  will  support 


improved  assessment,  prevention,  and 
remediation  of  contaminated  sediment 

The  outreadi  secticm  of  the  proposed 
Strategy  describes  actions  that  EPA  will 
take  to  demonstrate,  throu^  public 
involvement,  the  Agency’s  commitment 
to,  and  acccxintability  fm,  sediment 
management  efforts.  EPA  will  produce, 
and  make  available  to  the  public, 
regular  status  reptorts  on  sediment 
management  activities. 

Next  Steps  Toward  Implementation  of  a 
Federal  Agency  Contaminated 
Sediment  Management  Strategy 

EPA  will  begin  to  track  activities  of 
the  Agency’s  program  offices  as  they 
implement  tl^  Contaminated  Sediment 
Management  Strategy.  However,  EPA 
envisions  that  this  internal  strategy  will 
also  be  the  keystone  of  a  much  larger 
Federal  Government  strategy  for  the 
management  of  contaminate  sediment. 
The  Water  Resources  Development  Act 
of  1992  (WRDA  92)  requires  a  National 
Contaminated  Sediment  Task  Force  to 
advise  the  Federal  Government  on  the 
extent  and  severity  of  sediment 
contaminatiem;  sediment  restoration 
methods  and  technologies;  prevention 
and  source  control  measures;  and  long¬ 
term  disposal  sites  for  contaminated 
dredged  material.  The  EPA 
Administrate^'  and  the  Secretary  of  the 
Army  will  cemvene  the  Taisk  Force  and 
submit  the  Agency’s  Strategy  to  the  Task 
Force  fm*  use  in  developing  a  Federal 
agency  contaminated  sediment 
management  strategy.  The  Task  Force 
can  build  upon  ^A’s  coordinated 
research  program,  the  research  of  the 
U.S.  Army  Corps  of  Engineers,  the  U.S. 
Fish  and  Wildlife  Service,  the  National 
Oceanic  and  Atmospheric 
Administration,  and  other  Federal 
agencies  to  improve  methodologies  for 
measuring  ecological  and  human  health 
risks  from  contaminated  sediment. 

EPA’s  National  Sediment  Inventory  is 
a  repository  of  sediment  monitoring 
data  generated  by  Federal  agencies  to 
idenfily  contaminated  sediment  sites. 
This  data  base  can  be  used  by  Federal. 
State,  and  local  agencies  to  focus  their 
pollution  prevention  and  remediation 
efforts  on  the  worst  sites  of  sediment 
contamination. 

EPA’s  Contaminated  Sediment 
Management  Strategy  addresses 
coordination  of  EPA  Regional  and 
Headquarters  roles  in  the  management 
of  dredged  material,  and  describes 
ongoing  regulatory  development 
activities  related  to  dredg^  material 
management. 

'Fhe  Strategy  will  help  facilitate  the 
coordination  of  dredged  material 
management  activities  among  Federal 
agencies  and  nongovernmental 


organizations.  Coordination  of  dredged 
material  management  activities  has  been 
called  for  in  the  May  1994  options  paper 
drafted  by  the  Federal  interagency 
Working  Group  on  the  Dredging 
Process.  The  Working  Group  was 
convened  by  the  Secretary  of 
Transportation  in  the  Fall  of  1993.  The 
Group  has  held  a  series  of  outreach 
sessions  throughout  the  country  to 
solicit  ideas  cm  improving  the  dredging 
process.  'The  Working  Group  identified 
a  number  of  options  to  improve  the 
dredging  process.  Some  of  these  options 
include:  enhanced  research  and 
monitoring  to  improve  dredged  mat«ial 
disposal  dkisionmaking.  identification 
of  oppwtunities  to  control  sources  of 
sediment  contaminants,  and  effective 
education  and  communication  with  the 
public  on  the  risks  aiul  impacts 
associated  with  dredged  material 
disposal.  The  proposed  Contaminated 
Sediment  Management  Strategy 
addresses  all  of  these  issues.  It  describes 
a  plan  fw  research  cm  interpretation  of 
bioaccumulation  and  chronic  toxicity 
tests  and  dredged  material  disposal  site 
assessment.  It  provides  a  plan  for 
identification  and  control  of  sources  of 
sediment  contaminants.  It  also  proposes 
effective  ways  of  interacting  with  the 
public. 

Listing  of  Actions  Identified  in  EPA’t 
Contaminated  Sediment  Management 
Strategy 

EPA’s  Contaminated  Sediment 
Management  Strategy  proposes  that 
Agency  program  offices  take  the 
following  actions. 

Assessment 

All  EPA  program  offices  will  use 
standard  s^iment  testing  methods  to 
determine  whether  sediments  are 
contaminated.  The  Office  of  Water  will 
use  standard  sediment  toxicity  and 
bioaccumulation  test  methods  for 
monitoring,  interpretation  of  narrative 
water  quality  standards,  and  dredged 
material  disposal  testing.  The  Office  of 
Pesticide  Programs  and  the  Office  of 
Pollution  Prevention  and  Toxics  will 
use  standard  sediment  toxicity  tests  to 
assess  the  toxicity  of  pesticides  and 
chemicals  when  registering  or 
reregistering  these  chemicals  for 
manufacture  and  use.  'The  Office  of 
EmCTgency  and  Remedial  Response  will 
use  standard  sediment  toxicity  and 
bioaccumulation  test  methods  for 
Superfund  Remedial  Investigation/ 
Feasibility  studies.  The  Office  of  Solid 
Waste  will  use  biological  sediment 
toxicity  test  methods  for  assessing  and 
monitoring  hazardous  waste  facilities. 

To  date,  EPA  program  offices  have  not 
yet  detailed  how  they  will  use  sediment 
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quality  criteria.  This  information  will  be 
documented  in  a  Sediment  Quality 
Criteria  User’s  Guide  which  is  currently 
under  development.  The  general 
decisions  on  how  criteria  will  be  used 
are  described  in  the  Strategy.  All  EPA 
programs  conducting  sediment 
monitoring  can  use  the  criteria  to 
interpret  sediment  chemistry  data.  Upon 
promulgation,  the  criteria  can  be 
adopted  as  State  water  quality  standards 
and  used  to  set  National  Pollution 
Discharge  Elimination  System  (NPDES) 
permit  limits.  The  criteria  can  also  be 
used  with  other  information  to  make 
site-specific  decisions  concerning 
corrective  action  at  hazardous  waste 
facilities,  and  to  assess  Superfund  sites. 
The  criteria  can  also  be  used  to  evaluate 
dredged  material  suitability  for  disposal 
in  open  water.  As  soon  as  EPA’s 
Sediment  Quality  Criteria  User’s 
Manual  is  drafted,  it  will  be  noticed  in 
the  Federal  Register  for  public  review 
and  comment.  In  the  interim,  the 
Contaminated  Sediment  Management 
Strategy  will  be  implemented  using  the 
standardized  biological  assessment 
methods  already  available  for  the 
program  offices. 

The  National  Sediment  Inventory  will 
be  used  by  EPA  program  offices  as  an 
assessment  tool.  The  inventory  will  be 
used  to:  identify  contaminated  sediment 
sites  for  consideration  for  remedial 
action;  target  facilities  for  possible 
injunctive  relief  or  supplemental 
enforcement  projects;  identify  problem 
pesticides  and  toxic  substances  that  may 
require  further  regulation  or  be  targeted 
for  enforcement  action;  identify 
impaired  waters  for  National  Water 
Quality  Inventory  reports  or 
development  of  Total  Maximiun  Daily 
Loads;  target  watersheds  for  nonpoint 
soiuce  management  practices;  and  to 
help  select  industries  for  effluent 
guidelines  development. 

Prevention 

In  order  to  regulate  the  use  of 
pesticides  that  may  accumulate  to  toxic 
levels  in  sediment,  EPA  intends  to 
propose  that  acute  sediment  toxicity 
tests  be  included  in  procedures  required 
to  support  registration,  reregistration, 
and  special  review  of  pesticides  likely 
to  sort)  to  sediment.  In  fiscal  year  1995, 
EPA  will  propose  incorporating  acute 
toxicity  bioassays  and  spiking  protocols 
into  the  Agency’s  pesticide  assessment 
guidelines  (40  CFR  Part  158).  To  prevent 
other  toxic  substances  finm 
accumulating  in  sediment,  EPA  will 
also  propose  incorporating  acute 


sediment  toxicity  tests  and  sediment 
bioaccumulation  tests  into  routine 
chemical  review  processes  required 
under  the  Toxic  Substances  Control  Act. 
In  addition,  EPA  intends  to  call  for  the 
development  of  EPA  guidelines  for 
design  of  new  chemicals  to  reduce 
bioavailability  and  partitioning  of  toxic 
chemicals  to  sediment. 

EPA’s  Office  of  Enforcement  and 
Compliance  Assurance  will  take  action 
to  prevent  sediment  contamination  by 
negotiating,  in  cases  of  noncompliance 
with  permits,  enforceable  settlement 
agreements  to  require  source  recycling 
and  sovirce  reduction  activities.  The 
Office  of  Enforcement  and  Compliance 
Assurance  will  also  monitor  the 
progress  of  Federal  facilities  toweird  the 
goal  of  halving  toxic  emissions  by  the 
year  1999,  and  will  monitor  the 
reporting  of  toxic  releases  to  the  public. 

EPA’s  Office  of  Water,  and  other  EPA 
program  offices,  will  work  with 
nongovernmental  organizations  and  the 
States  to  prevent  point  and  nonpoint 
source  contaminants  from  accumulating 
in  sediments.  EPA  will:  (1)  promulgate 
new  and  revised  best  available 
technology  effluent  guidelines  for 
industries  that  discharge  sediment 
contaminants  in  significant  amounts;  (2) 
encourage  the  States  to  use  biological 
sediment  test  methods  to  interpret  water 
quality  standards,  and  to  adopt 
sediment  quality  criteria  as  water 
quality  standards;  (3)  encourage  the 
States  to  develop  Total  Maximum  Dciily 
Loads  for  impaired  watersheds 
specifying  point  and  nonpoint  source 
load  reductions  necessary'  to  protect 
sediment  quality;  (4)  use  the  National 
Sediment  Inventory  to  target  active 
point  sources  of  sediment  contaminants 
for  permit  compliance  tracking,  (5) 
ensure  that  discharges  from  CERCLA 
sites  and  RCRA  facilities  subject  to 
NPDES  permits  comply  with  permit 
requirements  that  protect  sediment 
quality;  (6)  use  the  National  Sediment 
Inventory  to  target  watersheds  where 
technical  assistance  and  grants  would 
effectively  be  used  to  reduce  nonpoint 
source  loads  of  sediment  contaminants. 

Remediation 

The  National  Sediment  Inventory  will 
be  used  by  EPA’s  Office  of  Water,  Office 
of  Emergency  and  Remedial  Response, 
Office  of  Solid  Waste,  and  Office  of 
Enforcement  and  Compliance  Assurance 
to  help  target  sites  for  enforcement 
action  requiring  contaminated  sediment 
remediation.  EPA’s  standard  sediment 
toxicity  and  bioaccumulation  tests  will 
be  used  to  identify  sites  for  remediation. 


assist  in  determining  clean-up  goals  for 
contaminated  sites,  and  to  monitor  the 
effectiveness  of  remedial  actions 

Dredged  Material  Management 

The  U.S.  Army  Corps  of  Engineers 
estimates  that  a  small  percentage  of  the 
total  volume  of  sediment  dredged  for 
navigational  channel  maintenance 
requires  special  handling  due  to  the 
presence  of  toxics.  The  National 
Sediment  Inventory  will  be  used  to 
identify  sites  where  dredged  material 
may  be  contaminated.  EPA  standard 
sediment  toxicity  and  bioaccumulation 
tests  are  now  used  in  dredged  material 
testing. 

Research 

EPA’s  Office  of  Research  and 
Development,  through  its 
Environmental  Monitoring  and 
Assessment  Program,  will  continue  to 
collect  new  chemical  and  biological 
data  on  sediment  quality.  These  data 
will  be  included  in  the  Agency’s 
National  Sediment  Inventory.  EPA’s 
Office  of  Research  and  Development 
will  also  develop:  new  biological 
methods  to  assess  the  ecological  and 
human  health  effects  of  sediment 
contaminants,  chemical-specific 
sediment  quality  criteria,  methods  to 
conduct  sediment  toxicity  identification 
evaluations,  dredged  material  disposal 
fate  and  transport  models,  sediment 
wasteload  allocation  models,  and 
technologies  for  remediation  of 
contaminated  sediment. 

Outreach 

EPA  will  undertake  a  program  of 
outreach  and  technology  transfer  to 
educate  target  audiences  about 
contaminated  sediment  risk 
management.  Target  audiences  will 
include:  other  Federal  agencies.  State 
and  Local  agencies,  the  regulated 
community,  the  scientific  community, 
environmental  advocacy  groups,  the 
news  media,  and  the  general  public. 
Technical  and  nontechnical  information 
will  be  provided  to  these  audiences  by 
developing  a  range  of  outreach 
products.  The  National  Contaminated 
Sediment  Task  Force  will  develop 
Federal  recommendations  on 
contaminated  sediment  that  will  also  be 
included  in  outreach  materials. 

Dated:  August  22, 1994. 

Carol  M .  Browner, 

Administrator. 

[FR  Doc.  94-21369  Filed  8-29-94;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 
Office  of  Foreign  Assets  Controi 
31  CFR  Part  515 

Cuban  Assets  Control  Regulations; 
Restrictions  on  Rentittances  and 
Travel  Transactions 

agency:  Office  of  Foreign  Assets 
Control,  Treasury. 

ACTION:  Final  rule;  amendments. 

SUMMARY:  Pursuant  to  the  President’s 
announcement  on  August  20, 1994,  the 
Treasury  Department  is  revoking  the 
general  authorizations  permitting  cash 
remittances  to  Cuba,  except  to  facilitate 
lawful  immigration:  revoking  the 
general  authorizations  for  persons 
engaging  in  travel-related  transactions 
in  Cuba  for  purposes  of  family  visits  and 
professional  research;  and  signihcantly 
restricting  the  general  authorization 
incorporating  the  authorization 
contained  in  the  General  License  GIFT, 
administered  by  the  Department  of 
Commerce,  to  limit  the  permissible 
contents  of  gift  parcels  eligible  for 
exportation  to  Cuba  to  medicine,  food 
and  strictly  hiunanitarian  items.  Except 
for  purposes  of  facilitating  lawful 
immigration,  cash  remittances  to  Cuba 
will  only  be  permitted  for  limited 
humanitarian  purposes  through  case- 
by-case  specific  licensing.  Charter 
flights  between  Miami  and  Havana  will 
only  be  authorized  to  carry  legal 
immigrants,  U.S  and  foreign  government 
and  international  organization 
employees  traveling  on  official  business, 
journalists,  and  persons  traveling  under 
specific  license.  Travel-related 
transactions  by  persons  demonstrating  a 
compelling  need  to  travel  to  Cuba  for 
humanitarian  reasons  involving  extreme 
hardship,  for  clearly  and  narrowly 
defined  educational  and  religious 
activities,  for  activities  of  recognized 
human  rights  organizations 
investigating  cases  of  human  rights 
violations,  or  for  activities  related  to 
professional  research, 
telecommimications,  or  the  exportation, 
importation,  or  transmission  of 
information  or  informational  materials 
will  be  considered  for  a  specific  license 
on  a  case-by-case  basis. 

EFFECTIVE  DATE:  August  26, 1994,  11:00 
a.m. 

FOR  FURTHER  INFORMATION:  Steven  I, 
Pinter,  Chief  of  Licensing  (tel.:  202/622- 
2480),  William  F.  Wasley,  Chief  of 
Enforcement  (tel.:  202/622-2430), 
Dennis  P.  Wood,  Chief,  Compliance 
Programs  Division  (202/622-2490),  or 
William  B.  Hoffman,  Chief  Coimsel  (tel.: 
202/622-2410),  Office  of  Foreign  Assets 


Control,  Department  of  the  Treasury, 
Washington,  D.C.  20220. 

SUPPLEMENTARY  INFORMATION: 

Electronic  Availability: 

This  document  is  available  as  an 
electronic  file  on  The  Federal  Bulletin 
Board  the  day  of  publication  in  the 
Federal  Register.  By  modem  dial  202/ 
512-1387  or  call  202/515-1530  for  disks 
or  paper  copies.  This  file  is  available  in 
Postscript,  WordPerfect  5.1  and  ASCII. 

Background 

On  August  20, 1994,  President 
Clinton  announced  steps  to  limit  the 
ability  of  the  Cuban  government  to 
accumulate  foreign  exchange. 
Accordingly,  the  Office  of  Foreign 
Assets  Control  (“FAC”)  is  amending  the 
Cuban  Assets  Control  Regulations,  31 
CFP.  Pan  515  (the  “Regulations”),  to 
implement  these  measures  by  revising 
existing  provisions  that  heretofore  have 
generally  authorized  travel-related 
transactions,  cash  remittances,  and  the 
shipment  of  gift  parcels  to  Cuba. 
Specifically,  §  515.533  no  longer 
authorizes  exportation  to  Cuba  of  gift 
parcels  pursuant  to  General  License 
GIFT,  §  771.18  of  the  Export 
Administration  Regulations,  15  CFR 
Parts  768-799  (the  “EAR”),  except  those 
containing  only  food,  vitamins,  seeds, 
medicines,  medical  supplies  and 
devices,  hospital  supplies  and 
equipment,  equipment  for  the 
handicapped,  clothing,  personal 
hygiene  items,  veterinary  medicines  and 
supplies,  fishing  equipment  and 
supplies,  soap-maMng  equipment,  or 
certain  radio  equipment  emd  batteries 
for  such  equipment.  The  complete  list  of 
eligible  items  is  set  forth  in  §  771.18  of 
the  EAR. 

Section  515.560  of  the  Regulations  is 
revised  to  limit  the  categories  of 
travelers  to  Cuba  who  are  generally 
authorized  to  engage  in  travel-related 
transactions  to  journalists  and  officials 
of  the  United  States  or  foreign 
goven^ents  or  international 
organizations  traveling  on  official 
business.  “Fully-hosted”  travelers  are 
no  longer  authorized  to  travel  aboard 
charter  flights  between  the  United  States 
and  Cuba.  Section  515.416  is  revised  to 
set  forth  the  criteria  by  which  specific 
licenses  may  be  issued  for  travel-related 
transactions  for  “professional  research.” 
Travel  transactions  by  close  relatives  of 
Cuban  nationals  may  only  be  authorized 
on  a  case-by-case  basis  by  specific 
license,  and  only  under  circumstances 
of  extreme  hardship.  Specific  licenses 
for  travel-related  transactions  may  still 
be  issued  for  other  strictly  humanitarian 
purposes,  for  clearly  defined 
educational  or  religious  activities,  for 


activities  of  recognized  human  rights 
organizations  investigating  human 
rights  violations,  or  for  activities  related 
to  professional  research, 
telecommunications,  or  the  exportation, 
importation  or  transmission  of 
information  or  informational  materials. 

Section  515.563,  which  previously 
provided  general  authorization  for 
family  remittances  for  the  support  of 
close  relatives  in  Cuba,  is  revised  to 
permit  transfers  of  funds  to  Cuba  only 
if  authorized  on  a  case-by-case  basis  for 
humanitarian  purposes  upon  a 
demonstration  of  extreme  hardship. 
However,  payments  not  exceeding  $500 
to  facilitate  a  close  relative’s  lawful 
immigration  to  the  United  States  remain 
generally  licensed.  All  other  general 
autliorizations  contained  in  the 
Regulations  for  remittances  are  revoked. 
In  particular,  §  515.564  is  revised  to 
specify  that  remittances  to  Cuba  for 
purposes  of  facilitating  a  Cuban 
national’s  travel  to  the  United  States  for 
purposes  other  than  immigration  may 
only  be  made  pursuant  to  a  specific 
license.  Similarly  prohibited  are 
remittances  to  Cuba  in  connection  with 
intellectual  property  protection 
(§515.528)  and  public  performances 
(§515.565). 

Because  the  Regulations  involve  a 
foreign  affairs  function,  Executive  Order 
12866  and  provisions  of  the 
Administrative  Procedure  Act,  5  U.S.C. 
553,  requiring  notice  of  proposed 
rulemaking,  opportunity  for  public 
participation,  and  delay  in  effective  date 
are  inapplicable.  Because  no  notice  of 
proposed  rulemaking  is  required  for  this 
rule,  the  Regulatory  Flexibility  Act,  5 
U.S.C.  601-612,  does  not  apply. 

List  Of  Subjects  in  31  CFR  Part  515 

Administrative  practice  and 
procediu’e,  Cuba,  Exports,  Foreign  trade, 
Intellectual  property.  Remittances, 
Travel  restrictions. 

For  the  reasons  set  forth  in  the 
preamble,  31  CFR  part  515  is  amended 
as  set  forth  below: 

PART  51&-CUBAN  ASSETS 
CONTROL  REGULATIONS 

1.  The  authority  citation  for  part  515 
continues  to  read  as  follows: 

Authority:  50  U.S.C.  App.  1-44;  22  U.S.C. 
6001-6010;  22  U.S.C.  2370(a);  Proc.  3447,  3 
CFR.  1959-1963  Comp.,  p.  157;  E.O.  9193,  3 
CFR,  1938-1943  Comp.,  p.  1174;  E.O.  9989, 

3  CFR,  1943-1948  Comp.,  p.  748;  E.O.  12854, 
58  FR  36587,  July  7, 1993. 

Subpart  D — Interpretations 

2.  Section  515.416  is  revised  to  read 
as  follows: 
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§  51 5.41 6  Professional  research  and 
similar  activities. 

(a)  Section  515,560(b)  sets  forth  the 
criteria  by  which  specific  licenses  for 
transactions  related  to  travel  to,  firom, 
and  within  Cuba  may  be  issued  for 
persons  who  are  engaging  in 
professional  research  and  similar 
activities  of  a  noncommercial,  academic 
nature. 

(1)  Persons  are  considered  to  be 
engaged  in  professional  research  for 
purposes  of  this  section  only  if  they  are 
full-time  professionals  who  travel  to 
Cuba  to  do  research  in  their  professional 
areas,  their  research  is  specifically 
related  to  Cuba  and  will  constitute  a  full 
work  schedule  in  Cuba,  and  there  is  a 
substantial  likelihood  of  public 
dissemination  of  the  product  of  their 
research.  No  transactions  related  to 
tourist  or  recreational  travel  within 
Cuba  are  authorized  in  connection  with 
professional  research,  except  those  that 
are  consistent  with  a  full  schedule  of 
research  activities. 

(2)  Similar  activities  include 
attendance  by  professionals  with  em 
established  interest  in  Cuba  at 
professional  meetings  where  research  on 
Cuba  is  shared,  and  travel  for 
noncommercial  research  purposes 
specifically  related  to  Cuba  by  persons 
who  are  working  to  qualify  themselves 
academically  as  professionals  (e.g., 
certain  graduate  degree  candidates). 
Study  visits  to  Cuba  in  connection  with 
pre-college  or  undergraduate  college 
course  work  are  not  within  the  scope  of 
the  term  professional  research  and 
similar  activities. 

(b)  Categories  of  travel  which  do  not 
qualify  as  professional  research  or 
similar  activities  and  for  which  specific 
license  requests  will  be  denied  include 
recreational  travel;  toiuist  travel;  travel 
in  pursuit  of  a  hobby;  general  study 
tours;  general  orientation  visits;  student 
class  field  trips;  youth  camps;  research 
for  personal  satisfaction  only;  travel  by 
fishing  or  bird-watching  groups  and 
similar  affinity  groups;  and  any  travel 
for  an  authorize  research  purpose,  if 
the  schedule  of  activities  includes  free 
time,  travel,  or  recreation  in  excess  of 
that  consistent  with  a  full  work 
schedule  of  professional  research  and 
similar  activities. 

(c)  A  group  does  not  fall  within  the 
scope  of  the  term  professional  research 
and  similar  activities  merely  because 
some  members  of  the  group  could 
qualify  individually  for  specific 
licensing  under  this  category.  For 
example,  a  specific  license  authorizing 
travel-related  transactions  by  a  fish 
biologist  who  travels  to  Cuba  to  engage 
in  professional  research  does  not 
au^orize  other  persons  who  might 


travel  with  the  fish  biologist  but  whose 
principal  purpose  in  travel  is  to  engage 
in  recreational  or  trophy  fishing.  The 
fact  that  such  persons  may  engage  in 
certain  activities  with,  or  under  the 
direction  of,  the  professional  fish 
biologist,  such  as  measuring  or 
recording  facts  about  their  catch,  does 
not  bring  these  individuals’  activities 
vrithin  the  scope  of  professional 
research  and  similar  activities. 

(d)  A  person  will  not  qualify  as 
engaging  in  professional  research  or 
similar  activities  merely  because  that 
person  is  a  professional  who  plans  to 
travel  to  Cuba.  For  example,  a  professor 
of  history  interested  in  traveling  to  Cuba 
for  the  principal  piirpose  of  learning  or 
practicing  Spanish  or  attending  general 
purpose  lectvires  devoted  to  Cubim 
culture  and  contemporary  life  would 
not  qualify  for  a  specific  license.  A 
doctoral  candidate  in  economics 
traveling  to  Cuba  to  imdertake  research 
for  a  dissertation  on  the  Cuban  economy 
may  qualify  for  a  specific  license  for 
activities  directly  related  to  the 
research,  but  would  not  be  authorized  to 
stay  em  extra  week  in  Cuba  in  order  to 
attend  a  seminar  on  Cuban  arts  and 
crafts. 

Subpart  E — Licenses,  Authorizations, 
and  Statements  of  Licensing  Poiicy 

§  515.522  [Removed  and  reserved] 

3.  Section  515.522  is  removed  and 
reserved. 

4.  Introductory  paragraph  (a)  of 

§  515.528  is  amended  by  adding  the 
following  before  the  colon;  “,  provided 
any  payment  to  Cuba  or  a  Cuban 
nation^  is  deposited  into  a  blocked, 
interest-bearing  account  at  a  domestic 
bank” 

5.  Section  515.533  is  amended  by 
adding  a  new  paragraph  (d)  to  read  as 
follows: 

§  51 5.533  T ransactions  incident  to 
exportations  to  designated  countries. 
***** 

(d)  This  section  does  not  authorize 
any  exportation  under  General  License 
GIFT,  15  CFR  771.18,  except  gift  parcels 
that  contain  only  food,  vitamins,  seeds, 
medicines,  medical  supplies  and 
devices,  hospital  supplies  and 
equipment,  equipment  for  the 
handicapped,  clothing,  personal 
hygiene  items,  veterinary  medicines  and 
supplies,  fishing  equipment  and 
supplies,  soap-mal^g  equipment,  or 
certain  radio  equipment  and  batteries 
for  such  equipment,  as  specifically  set 
forth  in  §  771.18,  and  that  otherwise 
comply  with  the  requirements  of  that 
section. 


6.  Paragraph  (g)  of  §  515.560  is 
amended  by  adding  after  the  word 
“provided”  in  the  last  sentence  thereof 
the  words  “that  the  travel  is  not  aboard 
a  direct  flight  between  the  United  States 
and  Cuba  and”  and  by  revising 
paragraphs  (a)  and  (b)  to  read  as  follows: 

§  51 5.560  Certain  transactions  incident  to 
travel  to  and  within  Cuba. 

(a)  General  license.  The  transactions 
in  paragraph  (c)  of  this  section  are 
authorized  in  connection  with  travel  to 
Cuba  by: 

(1)  Persons  who  are  officials  of  the 
United  States  Government  or  of  any 
foreign  government,  or  of  any 
intergovernmental  organization  of 
which  the  United  States  is  a  member, 
and  who  are  traveling  on  official 
business;  or 

(2)  Journalists  regularly  employed  in 
that  capacity  by  a  news  reporting 
organization. 

(b)  Specific  Licenses.  Specific  licenses 
authorizing  the  transactions  in 
paragraphic)  of  this  section  may  be 
issued  when  extreme  hardship  is 
demonstrated  in  cases  involving 
extreme  humanitarian  need  to  persons 
and  their  close  relatives,  or  other 
persons  living  in  the  same  household, 
who  are  traveling  to  visit  close  relatives 
in  Cuba.  Specific  licenses  may  also  be 
issued  to  persons  demonstrating  a 
compelling  need  to  travel  to  Cuba  for 
humanitarian  reasons,  for  professional 
research  and  similar  activities  as 
defined  in  §  515.416,  for  clearly  defined 
educational  or  religious  activities,  for 
activities  of  recognized  human  rights 
organizations  investigating  human 
ri^ts  violations,  or  for  purposes  related 
to  the  exportation,  importation,  or 
transmission  of  information  or 
informational  materials. 

(1)  For  purposes  of  this  section,  the 
term  close  relative  means  spouse,  child, 
grandchild,  parent,  grandparent,  great 
grandparent,  imcle,  aunt,  brother,  sister, 
nephew,  niece,  first  cousin,  or  spouse, 
vridow,  or  widower  of  any  of  the 
foregoing.  The  term  close  relative  also 
means  mother-in-law,  father-in-law, 
daughter-in-law,  son-in-law,  sister- 
in-law,  or  brother-in-law. 

(2)  Nothing  in  this  section  authorizes 
transactions  in  connection  with  tourist 
travel  to  Cuba.  Travel  to  Cuba  that  is 
characterized  as  falling  within  the 
criteria  specified  in  paragraph  (b)  is 
prohibited  unless  specifically  licensed. 
***** 

7.  The  introductory  text  of  paragraph 
(a)  and  paragraph  (a)(1)  of  §  515.563  is 
revised  to  read  as  follows,  and 
paragraph  (c)  is  removed. 
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§  51 5.563  Family  remittances  to  nationals 
of  Cuba. 

(a)  Specific  licenses  may  be  issued  on 
a  case-by-case  basis  authorizing 
remittances  to  a  close  relative  of  the 
remitter  or  of  the  remitter’s  spouse  who 
is  a  national  of  Cuba  and  who  is 
resident  in  Cuba  or  in  the  authorized 
trade  territory,  provided  they  are  not 
made  from  blocked  accoimts.  Such 
remittances  will  be  authorized  only: 

(1)  In  circumstances  where  extreme 
humanitarian  need  is  demonstrated, 
including  terminal  illness  or  severe 
medical  emergency. 
***** 

8.  Pai  agraph  (d)  of  §  515.564  is 
removed  and  paragraph  (c)  is  revised  to 
read  as  follows: 

§  51 5.564  Certain  transactions  incident  to 
travel  to,  from  and  within  the  United  States 
by  certain  Cuban  nationals. 
***** 

(c)  Remittances  by  persons  subject  to 
U.S.  jurisdiction  to  Cuba  or  a  Cuban 
national,  directly  or  indirectly,  for 
transactions  on  behalf  of  a  Cuban 
national,  are  only  authorized  pursuant 
to  paragraph  (a)  of  this  section  when 
made  for  the  purpose  of  enabling  the 
payee  to  emigrate  fivm  Cuba  to  the 


United  States,  including  the  purchase  of 
airline  tickets  and  payment  of  visa  fees 
or  other  travel-related  fees.  Such 
remittances  may  not  exceed  $500,  and, 
except  for  piuposes  of  processing  a 
letter  of  invitation  or  similar  dociunent 
on  behalf  of  a  Cuban  national,  may  be 
transferred  only  after  the  Cuban  national 
has  received  a  valid  visa  issued  by  the 
State  Department  or  other  approved  U.S. 
immigration  dociunentation.  Any 
amount  remitted  to  Cuba  directly  or 
indirectly  in  conjunction  with  the 
processing  of  a  letter  of  invitation  or 
similar  document  must  be  deducted 
from  the  $500  limit.  Specific  licenses 
may  be  issued  to  permit  remittances  by 
persons  subject  to  U.S.  jiuisdiction  to 
Cuba  or  a  Cuban  national,  directly  or 
indirectly,  for  transactions  to  facilitate 
non-immigrant  travel  by  a  Cuban 
national  to  the  United  States  tmder 
circumstances  where  extreme 
hiunanitarian  need  is  demonstrated, 
including  terminal  illness  or  severe 
medical  emergency. 

§515.565  [Amended] 

9.  Paragraph  (b)  of  §  515.565  is 
removed,  paragraph  (c)  is  redesignated 
as  paragraph  (b),  and  the  words  “or  (b)” 
are  removed. 


§515.566  [Amended] 

10.  Section  515.566  is  amended  by 
changing  the  reference  in  paragraph 
(a)(3)  from  “this  section”  to  “this  part”, 
and  by  amending  paragraph  (c)(4)(ii)  by 
removing  the  words  “exceeded  the 
annual  ceiling  on  remittances  to  any  one 
household  or  payee  established  in  this 
section”  and  adding  in  their  place 
“violated  the  terms  of  any  authorization 
for  remittances  contained  in  or  issued 
pursuant  to  this  part”. 

§515.569  [Amended] 

11.  In  §  515.569,  the  first  sentence  of 
paragraph  (c)  is  amended  by  adding  the 
words  “or  pursuant  to”  before 

“§  515.563.”,  and  paragraph  (d)  is 
amended  by  removing  the  words 
“remittances  authorized  for  the 
traveler’s  household  by  §  515.563(a)(1) 
and”. 

Dated;  August  25, 1994. 

Steven  I.  Pinter, 

Acting  Director,  Office  of  Foreign  Assets 
Control. 

Approved:  August  25, 1994. 

R.  Richard  Newcomb, 

Acting  Deputy  Assistant  Secretary  (Law 
Enforcement). 

(FR  Doc.  94-21447  Filed  8-26-94;  11:00  am) 
BILUNG  CODE  4810-2S-F 
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DEPARTMENT  OF  COMMERCE 
Bureau  of  Export  Administration 

15  CFR  Part  771 
[Docket  No.  940838-4238] 

RIN  0694-AB02 

Exports  to  Cuba:  General  License  GIFT 

AGENCY:  Bureau  of  Export 
Administration,  Commerce. 

ACTION:  Final  rule. 

SUMMARY:  The  Bureau  of  Export 
Administration  (BXA)  is  amending  the 
Export  Administration  Regulations 
(EAR)  to  reflect  the  President’s  August 
20, 1994  statement  of  his  decision  to 
limit  general  license  eligibility  for  gift 
parcels  to  Cuba  to  food,  medicine  and 
strictly  hiunanitarian  items. 

EFFECTIVE  DATE:  This  rule  is  effective 
August  30, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  Bolsteins,  Office  of  Technology 
and  Policy  Analysis,  Bureau  of  Export 
Administration,  Telephone:  (202)  482- 
4252. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  Bureau  of  Export  Administration 
(BXA)  is  amending  §  771.18  of  the 
Export  Administration  Regulations 
(EAR)  to  restrict  exports  to  Cuba  imder 
General  License  GIPT  to  food,  vitamins, 
seeds,  medicines,  medical  supplies  and 
devices,  hospital  supplies  and 
equipment,  equipment  for  the 
handicapped,  clothing,  personal 
hygiene  items,  veterinary  medicines  and 
supplies,  fishing  equipment  and 
supplies,  soap-mal^g  equipment, 
certain  radio  equipment,  and  batteries 
for  such  equipment. 

Commodities  not  eligible  for  export  to 
Cuba  imder  General  License  GIFT  must 
be  authorized  either  under  the 
Humanitarian  License  Procedure 
(§  773.5)  or  under  an  individual 
validated  license. 

This  action  does  not  affect  the 
continued  general  license  eligibility  of 
informational  materials,  as  described  in 
General  License  GTDA  (§  779.3)  and 
Export  Control  Classification  Number 
(ECCN)  0A98I  in  the  Commodity 
Control  List  (CCL)  (Supplement  No.  1  to 
§799.1). 

Although  the  Export  Administration 
Act  (EAA)  expired  on  August  20, 1994, 
the  President  invoked  the  International 
Emergency  Economic  Powers  Act  and 
continued  in  effect,  to  the  extent 
permitted  by  law,  the  provisions  of  the 
EAA  and  the  EAR  in  Executive  Order 
12924  of  August  19, 1994. 


Savings  Clause 

Shipments  of  items  removed  from 
general  license  GIFT  authorization  as  a 
result  of  this  regulatory  action  may  be 
exported  under  the  previous  general 
license  provisions  up  to  and  including 
September  13, 1994.  Any  such  items  not 
actually  exported  before  midnight 
September  13, 1994,  require  a  validated 
export  license  in  accordance  with  this 
regulation. 

Rulemaking  Requirements 

1.  This  final  rule  has  been  determined 
to  be  not  significant  for  purposes  of 
Executive  Order  12866. 

2.  This  rule  involves  collections  of 
information  subject  to  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.].  These  collections  have  been 
approved  by  the  Office  of  Management 
and  Budget  under  control  numl^rs 
0694-0005,  0694-0010  and  0694-0033. 

3.  This  rule  does  not  contain  policies 
with  Federalism  implications  sufficient 
to  warrant  preparation  of  a  Federalism 
assessment  under  Executive  Order 
12612. 

4.  Because  a  notice  of  proposed 
rulemaking  and  an  opportunity  for 
public  comment  are  not  required  to  be 
given  for  this  i.  le  by  section  553  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553)  or  by  any  other  law,  under  section 
3(a)  of  the  Regulatory  Flexibility  Act  (5 
U.S.C.  603(a)  and  604(a))  no  initial  or 
final  Regulatory  Flexibility  Analysis  has 
to  be  or  will  be  prepared. 

5.  The  provisions  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553)  requiring  notice  of  proposed 
rulemaUng,  the  opportunity  for  public 
participation,  and  a  delay  in  effective 
date,  are  inapplicable  because  this 
regulation  involves  a  military  and 
foreign  affairs  function  of  the  United 
States.  Further,  no  other  law  requires 
that  a  notice  of  proposed  rulemaking 
and  an  opportunity  for  public  comment 
be  given  for  this  rule. 

Therefore,  this  regulation  is  is  ued  in 
final  form.  Although  there  is  no  formal 
comment  period,  public  comments  on 
this  regulation  are  welcome  on  a 
continuing  basis.  Comments  should  be 
submitted  to  Sharron  Cook,  Office  of 
Technology  and  Policy  Analysis,  Bureau 
of  Export  Administration,  Department  of 
Commerce,  P.O.  Box  273,  Washington, 
DC  20044. 

List  of  Subjects  in  15  CFR  Part  771 

Exports,  Reporting  and  recordkeeping 
requirements. 

Accordingly,  Part  771  of  the  Export 
Administration  Regulations  (15  CFR 
Parts  730-799)  is  amended  as  follows: 

1.  The  authority  citation  for  15  CFR 
Part  771  is  revised  to  read  as  follows: 


Authority:  SO  U.S.C.  App.  5.  as  amended; 
Pub.  L  264,  59  5taL  619  (22  U.S.C  287c).  as 
amended;  I^.  L.  90-351, 82  Stat  197  (18 
U.S.C  2510  et  seqX  as  amended;  sec.  101, 

Pub.  L  93-153,  87  Stat.  576  (30  U.S.C  185). 
as  amended;  sec.  103,  Pub.  L.  94-163,  89 
Stat  877  (42  U.S.C  6212),  as  amended;  secs. 
201  and  201(llMe).  Pub.  L  94-258, 90  Stat. 
309  (10  U.S.C  7420  and  7430(e)).  as 
amended;  Pub.  L.  95-223, 91  Stat  1626  (50 
U.S.C  1701  et  seq.);  Pub.  L  95-242, 92  Stat. 
120  (22  U.S.C  3201  et  seq.  and  42  U.S.C 
213ga);  sec.  208,  Pub.  L.  95-372,  92  Stat  668 
(43  U.S.C.  1354);  Pub.  L  96-72, 93  Stat.  503 
(50  U.S.C.  App.  2401  et  seq.),  as  amended; 
sec.  125,  Pub.  L.  99-64,  99  Stat  156  (46 
U.S.C  466c);  Pub.  L  102-484, 106  Stat  2575 
(22  U.S.C  6004);  E.0. 11912  of  April  13, 

1976  (41  FR  15825,  April  15. 1976);  E.O. 

12002  of  July  7. 1977  (42  FR  35623,  July  7. 
1977],  as  amended;  E.0. 12058  of  May  11, 
1978  (43  FR  20947,  May  16. 1978);  E.O. 

12214  of  May  2, 1980  (45  FR  29783,  May  6. 
1980);  E.0. 12735  of  November  16, 1990  (55 
FR  48587,  November  20, 1990),  as  continued 
by  Notice  of  November  12, 1993  (58  FR 
60361,  November  15, 1993);  E.0. 12851  of 
June  11, 1993  (58  FR  33181,  June  15. 1993); 
E.0. 12867  of  September  30, 1993  (58  FR 
51747,  October  4. 1993);  E.0. 12868  of 
September  30, 1993  (58  FR  51749,  October  4, 

1993) ;  E.O  12918  of  May  26, 1994  (59  FR 
28205,  May  31. 1994);  and  E.0. 12924  of 
August  19, 1994  (59  FR  43437  of  August  23. 

1994) . 

PART  771— [AMENDED] 

2.  Section  771.18  is  amended  by 
revising  paragraph  (b)(l)(ii)  to  read  as 
follows: 

§771.18  General  License  GIFT;  Shipments 
of  gift  parcels. 

***** 

(b)  •  *  * 

(!)•** 

(ii)  Normally  sent  as  gifts,  and  in 
quantities  normally  given  as  gifts 
between  individucds,  as  follows: 

(A)  For  Cuba,  the  only  gifts  that  may 
be  included  are  the  following  items 
from  Supplement  No.  7  to  Part  773  of 
this  subchapter:  food,  vitamins,  seeds, 
medicines,  medical  supplies  emd 
devices,  hospital  supplies  and 
equipment,  equipment  for  the 
handicapped,  clothing,  personal 
hygiene  items,  veterinary  medicines  and 
supplies,  fishing  equipment  and 
supplies,  soap-maldng  equipment,  and 
in  addition  receive-only  radio 
equipment  for  reception  of  commercial/ 
civil  AM/FM  and  short  wave  publicly 
available  fiequency  bands,  and  batteries 
for  such  equipment. 

(B)  For  ail  other  destinations,  goods 
eligible  for  GIFT  shipments  include  all 
items  described  in  paragraph 
(b)(l)(ii)(A)  of  this  section  as  well  as  all 
other  items  normally  sent  as  gifts.  Gold 
bullion,  gold  taels,  and  gold  bars  are 
prohibit^  as  are  items  intended  for 
resale. 
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Example.  A  watch  or  piece  of  jewelry 
is  normally  sent  as  a  gift.  However, 
multiple  watches,  either  in  one  package 
or  in  subsequent  shipments,  would  not 
qualify  for  GIFT  because  the  quantity 
exceeds  that  normally  given  between 
individuals.  Similarly,  a  sewing 
machine  or  bicycle,  within  the  dollar 
limits  of  this  general  license,  may  be  an 
appropriate  gift.  However,  subsequent 
shipments  of  the  same  item  to  the  same 
donee  would  not  be  a  gift  normally 
given  between  individuals. 

(C)  For  purposes  of  paragraph 
(b)(l)(ii)  of  this  section,  clothing  is 
appropriate,  except  that  export  of 
military  wearing  apparel  to  Country 
Group  Q,  S,  W,  Y,  or  Z  under  this 
general  license  is  specifically 
prohibited,  regardless  of  whether  all 
distinctive  U.S.  military  insignia, 
buttons,  and  other  markings  are 
removed. 

***** 

Dated:  August  25, 1994. 
lain  S.  Baird, 

Deputy  Assistant  Secretary  for  Export 
Administration. 

(FR  Doc.  94-21446  Filed  8-26-94;  11:00  am) 
BILUNG  CODE  3510-DT-P 
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3  CFR 

Administrative  Orders; 
Memorandums; 

July  26.  1994  . 40205 

August  2.  1994  . 40463 

Notices: 

August  17,  1994 . 42749 

Presidenlial  Determinations: 

No.  94-16  of  March 

16, 1994  (See  No. 

94-42  of  August  8, 

1994) . 42151 

No.  94-40  of 

August  8,  1994 . 42147 

No.  94-41  of 

August  8,  1994 . 42149 

No.  94-42  of 

August  8.  1994 . 42151 

Proclamations: 

6709  . 39671 

6710  . 39673 

671 1  . 39675 

6712....: . 39935 

591 . 40791,  43703 

595  . 40791 

771 . 40791 

12000 . 39937 

Proposed  Rules: 

831 . 41746 

842  . 41716 

1600 . 41990 

7  CFR 

52... . 41377 

272  . 44303,  44309 

273  . 44303.  44309 

300  . 40794,  42153,  43705 

301  . 39937,  40207,  41219, 

43713.44607 

319  . 40794,  42153,  43705, 

44608 

Ch.  IV . 42487 

406 . 39413 

457 . 42751 

905  . 41378.  44019 

906  . 39414 

Qn7  AAf\on 

6713 . 

. 41375 

908 . 

. 44020. 

6714 . 

. 43023 

910 . 

. 44020 

6715 . . 

_ _ 43435 

qpn 

41^^70 

6716 . 

.......43701 

922 . 

. 39415 

Executive  Orders: 

923 . 

. 39415 

July  9,  1910  (Revoked 

924 . 

. 39415 

in  part  by  PLO 

926 . 

. 44022 

7076) . 

. 39702 

927 . 

. 44023 

12002  (See  EO 

929 . 

. 44025 

12924) . 

. 43437 

931 . 

. . 4431 1 

12214 (See  EO 

945 . 

. 41381 

129241 . . 

. 43437 

Q6R 

. 41638 

12372  (See  Notice  of 

959 . 

. 41382 

August  4) . 

. 41545 

967 . 

. 41637 

12755 (See  EO 

981 . 

. 39417 

12924) . 

. . 43437 

982 . 

. 41638,  44026 

12735  (See  EO 

985 . 

. 41219,  41221,  44028 

12924) . . 

. 43437 

987 . 

. 41383 

12851  (See  EO 

989 . 

. . 44030 

12924) . 

. 43437 

993 . 

. 41385 

12923  (Revoked  by 

997 . 

. 39419,  44610 

EO  12924) . 

. 43437 

998 . 

. . 39421 

12924 . 

. 43437 

1001 .... 

. 42422 

12865  (Continued  by 

1002.... 

. 42422 

Notice  of  August 

1004.... 

. 42422 

17) . 

. 42749 

1005.... 

. 42422 

1006... 

. 42422 

5  CFR 

1007... 

. 42422 

293 . 

. 40791 

1011... 

. 42422 

351 . 

. 40791 

1012... 

. 42422 

430 . 

. 40791 

1013... 

. 42422 

432 . 

. 40791 

1030... 

. 42422,  44032 

451 . 

. 40791 

1032... 

. 42422 

51 1 . 

. 40791 

1033... 

. . . 42422 

530 . . . 

. 40791 

1036... 

. 42422 

531 . 

. 40791 

1040... 

. 42422 

6.36 

. 40791 

1044... 

. 42422 

540 . . . 

. 40791 

1046... 

. 42422 

575 . 

. 40791 

1049... 

. „....42422 

ii 
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1050 . 

. 42422 

1064 . 

. 42422 

1065 . 

. 42422 

1068 . 

. 42422 

1075 . 

. 42422 

1076 . 

. 42422 

1079 . 

. 42422 

1093 . 

. 42422 

1094 . . 

. . . 42422 

1096 . 

. . . 42422 

1099 . 

. 42422 

1106 . 

. 42422 

1108 . 

. 42422 

1124 . 

. 42422 

1126 . 

. 42422 

1131 . 

. 42422 

1134 . 

. 42422 

1135 . 

. 42422 

1137 . 

. . 42422 

1138 . 

. 42422 

1139 . 

. 42422 

1205 . 

. 44033 

1207 . 

. 44034 

1210 . 

. 44613 

1250 . 

. 38875 

1413 . 

. 39247 

1421 . 

. 39247 

1427 . 

. 39251 

1435 . 

. 41222 

1744 . 

. 43714 

1753 . 

. 43714 

1755 . 

. 44795 

1900 . 

. 43441 

1901 . 

. 41366 

1924 . 

. 43722 

1940 . . 

. 41386 

1951 . 

. 41386 

1995 . 

. 43441 

2003 . 

. 41386 

4284 . 

. 41386 

Proposed  Rules: 

55 . 

. 38944 

56 . 

. 38944 

59 . 

. 38944 

70 . 

. 38944 

271 . 

. 44866 

273 . 

. 44343.  44866 

792 . 

. 43504 

920 . 

. 41717 

945 . 

. 40477 

947 . 

. 39479 

1001 . 

. 40 4 18.  4hC74 

1002 . 

. 40418,  44074 

1004 . 

..40418,  41413.  44074 

1005 . 

. 40418,  44074 

1006 . 

. 40418,  44074 

1007 . 

. 40418.  44074 

1011 . 

. . 40418,  44074 

1012 . 

. 40418,  44074 

1013 . 

. 40418,  44074 

1030 . 

. 40418,  44074 

1032 . 

. 40418,  44074 

1033 . 

. 40418,  44074 

1036 . 

...40418,  44074,  44088 

1040 . 

. 40418,  44074 

1044 . 

. 40418,  44074 

1046 . 

. 40418,  44074 

1049 . 

. . 40418,  44074 

1050 . 

. 40418,  44074 

1064 . 

. 40418,  44074 

1065 . 

. 40418,  44074 

1068 . 

. 40418,  44074 

1075 . 

. 40418,  44074 

1076 . 

. 40418,  44074 

1079 . 

. 40418,  44074 

1093 . 

. 40418,  44074 

1094 . 40418,  44074 

1096 . 40418,  44074 

1099 . 40418,  44074 

1106 . 40418,  44074 

1108 . 40418,  44074 

1124 . 40418,  44074 

1126 . 40418,  44074 

1131 . 40418,  44074 

1134... . 40418,  44074 

1135 . 40418,  44074 

1137  . 40418,  44074 

1138  . 40418,  44074 

1139  . 40418,44074 

1205 . 39480 

1210 . 44646 

1403 . 43504 

1413 . 39707 

1710 . 39975 

1714 . 39975 

1726 . 40315 

1755 . 44347 

1785 . - . 39975 

1924 . 42778 

1942 . 40478,  42783 

4284  . 40478 

8CFR 

103 . 39394 

204 . . . 38876,  42878 

21 1 . 39394 

214 . 41818,  42487 

216 . 39394 

P'16  '19'194 

242  ..........3^  43723 

287 . 42406,  43723 

Proposed  Rules: 

214 . 41843 

274a . 41843 

9CFR 

112  . 43441 

151 . 42488 

160 . 40797 

317  . 39941,40209 

318  . 39254,  41640 

319  . 39254 

381  . 39254,  40209,  42155 

Proposed  Rules: 

92 . 43506 

381 . 44089 

10CFR 

19  . 41641 

20  . 41641 

35  . 41641 

40 . 41641 

73 . 38889 

766 . 41956 

Proposed  Rules: 

2 . 43298 

20 . .' . 43200 

30 . 43200 

40  . 43200 

50  . 42182,  43200 

51  . 43200 

61 . 39485 

70 . 43200 

72 . 43200,  44381 

810 . 44381 

11  CFR 

8 . 40639 

107 . ; . 39635,  43726 

1 14 . 39635,  43726 

9008 . 39635,  43726 

Proposed  Rules: 

100 . 42183 


113 . 42183 

12  CFR 

34  . 40202 

201 . 44312 

225  . 39677,  40202 

226  . 40203 

230  . 40217 

303 . 43281 

323  . 40202 

506 . 44615 

546 . 44615 

552  . 44615 

563  . 44615  • 

564  . 40202 

571 . 44615 

574  . 44615 

575  . 44615 

701 . 39423 

707 . 39425 

722  . 40202 

Proposed  Rules: 

208  . 43508 

225 . 39709,  43508 

337 . 41991 

707 . 39486 

13  CFR 

121 . 39426,  44652 

124 . 44652 

Proposed  Rules: 

107 . 40315 

14  CFR 

13 . 44266 

23  . 39941 

25  . 39427 

36  . 39679 

39  . 39429,  39431,  39432, 


40084, 40798, 40799, 41225, 
41227, 41229, 41233, 41235, 
41237, 41238, 41643, 41645, 
41647. 41653, 41655, 41662, 
42156, 43025, 43026, 43028, 
43029, 43031 , 43033, 43726, 
43727 

71  . 39434,  39435,  40084, 

40228, 40229, 40230, 40231 , 
40232, 40233, 40234, 40465, 
40800, 40801 . 40802, 41398, 
42489. 43034, 43445, 43446, 
43447, 43448. 43449, 43450, 
43451, 43452, 43453, 43454, 
43455. 43456, 43457, 43458, 


43459 

73 . .'. . 43460 

65 . 42922 

91 . 39679 

95 . 39436 

97 . 39943,  39944,  39947 

121 . 42922,  42974 

125 . 42974 

135 . 4Z^22,  42974 

1260 . 38900 

Proposed  Rules: 

Ch.  1 . 39983,  44669 

1 . 39192 

13 . 40192,41192 

16 . 41192 

36 . 3971 1 

39  . 39983,  40488,  40490, 

4 1 26 1 . 421 86, 43304, 43726, 
43784, 44670, 44672 

65  . 42430 

66  . 42430 

71  . 39394,  42535,  43306, 


43307, 43308, 43309, 4331 1 , 


43517 

91  . 39711,43784,43994 

189 . 39395 

257 . 40836 

399 . 40836 

15  CFR 

771 . 40235,44887 

785  . 40235 

799  . 40235 

946  . 44313 

Proposed  Rules: 

306 . 44090 

16  CFR 

305 . 39951 

Proposed  Rules; 

243 . 41261 

800  . 40492 

1203 . 41719 

1500 . 39306 

17  CFR 

30 . 42156 

200 . 39680,  43460 

230 . 43460,  43469 

239  . 43460 

240  . 42448 

270 . 43460 

Proposed  Rules: 

3 . 43620 

210 . 42187 

228  . 42449 

229  . 42449 

239  . 42187 

240  . 42449 

249 . 42449 

270 . 39311 

274 . 42187,  43460 

18  CFR 

35 . 40238 

15* . 40238,  40240 

157 . 40240 

210  . 39020 

21 1  . 39020 

270  . 40240 

271  . 40240 

272  . 40240 

273  . 40240 

274  . 40240 

275  . 40240 

284  . 38901 

292  . 40468 

341  . 40243 

342  . 40243 

343  . 40243 

Proposed  Rules: 

35 . 41739 

284 . 40493 

342  . 40493 

346  . 40493 

347  . .-. . 40493 

357 . 40493 

385 . 40493 

19  CFR 

10 . 43283 

101 . 43283 

111 . 43283 

123 . 43283 

128 . 43283 

141 . 432S3 

143 . 43283 
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145  . 43283 

148 . 43283 

159 . 43283 

Proposed  Rules; 

101 . 43313 

4  . 39682 

101 . 41973 

Proposed  Rules; 

101  . 41992 

191 . 41994 

348  . 39985 

420  . 39991 

20CFR 

404  . 41974 

416  . 41399,  41400,  43035, 

43283,43470 

655  . 41874 

Proposed  Rules; 

404 . 43898,  44674 

416 . 44093 

422 . 44674 

21  CFR 

5  . 42490 

74  . 40802 

177 . 43729,  43730 

210  . 39255 

21 1  . 39255 

310 . 43234,  43386 

341 . 43386 

369 . 43386 

430  . 40805 

436  . 40805 

455  . 40805 

510  . 41663,  41975,  44314 

520  . 39438,  41664,  42493 

•  522  . . 41663,  41665,  41975 

529 . 44314 

556  . 38901,41240,41976 

558 . 38901,41240,  41975 

Proposed  Rules; 

Ch.  I . .39888 

102  . 39635 

330 . 39499 

589 . 44584 

600  . 42193 

601  . 42193 

606  . 42193 

607  . 42193 

610 . 42193 

640 . 42193 

660 . 42193 

22  CFR 

42 . 39952 

126.... . 42158 

518 . 39440 

23  CFR 

1212 . 39256 

1313 . 40470 

24  CFR 

58  . 44258 

92  . 44258 

103  . 39955 

200 . 39394 

204 . 39956 

208  . 43472 

880  . 42159 

881  . 42159 

882  . 42159 

883  . 42159 

884  . 42159 


886 . 

889 . 

905 . 

913 . 

955 . 

. 42159 

. 42159 

. 39402,  43622,  44810 

. 43622 

. 42732 

960 . 

. 39402 

964 . 

. 43622 

968 . 

. 44810 

990 . 

. 43622 

Proposed  Rules; 

Ch.  1... 

. 41995 

91 . 

. 40148 

92 . 

. 40148 

100 . 

. 40502 

125 . 

. 44596 

200 . 

. 43900 

215 . 

. 43900 

235 . 

. 43900 

236 . 

. 43900 

247 . 

. 43900 

261 . 

. 40764 

570 . 

. 40148,41196 

574 . 

. 40148 

576 . 

. 40148 

812 . 

. 43900 

850 . 

. 43900 

880 . 

. 43900 

881 . 

. 43900 

882 . 

. 43900 

883 . 

. 43900 

884...., 

. . 43900 

886 . 

. 43900 

887...., 

. 43900 

900...., 

. ....43900 

904...., 

. 43900 

905 . 

. 43900 

912.... 

. 43900  ' 

960 . 

. 43900 

968 . 

. 40148 

905.... 

. 39072 

950.... 

. 39072 

3500.. 

. 42784 

25  CFR 

200.... 

. 43414 

216.... 

. 43414 

Proposed  Rules; 

10 . 

. 40086 

20 . 

. 40182 

46 . 

. 44016 

63 . 

. 40184 

115.... 

. 41948 

26  CFR 

1 . 

. 39958,41666 

47 . 

. 43039 

48 . 

. 43039 

301.... 

. 38902 

602.... 

. 41666 

Proposed  Rules; 

1 . 

. 41414,  41739 

301.... 

. 43073 

27  CFR 

4 . 

. 42159 

5 . 

. 42159 

7 . 

. 42159 

28  CFR 

0 . 

. 41241,41242,  42160 

2 . 

. 40257 

37 . 

. 39898 

68 . 

.  . 41242 

77 . 

. . . 39910 

Proposed  Rules; 

ie . 

. 44383 

29  CFR 


18 . 41874 

24 . 41874 

1640  . 39898 

1910  . 40671,  40964,  43268 

1915 . 40964 

1926  . 40671 , 40964,  43268 

1952  . 39257,  42493,  42495 

2619 . .-...41704 

2676 . 41704 

Proposed  Rules; 

570 . 40318 

1910 . 42785 

1917  . 42785 

1918  . 42785 

1960 . 43786 

30  CFR 

216 . 38904 

218 . 38904 

710 . 43414 

715  . 43414 

716  . 43414 

717  . 43414 

750 . 43414 

Proposed  Rules; 

Ch.  II . 38946 

75 . 42193,  43314 

206 . 39712,  44677 

250 . 39991 

903 . 41208 

917 . 40503 

926 . 41262 

935  . 39993 

936  . 40505 

31  CFR 

337 . 42161 

515 . 44884 

605 . 41977 

32  CFR 

77 . 40809 

92 . 42752 

98a . 42752 

378 . 43475 

384  . 41405 

388 . 43477 

552 . 42755 

Proposed  Rules; 

318 . 41739 

33  CFR 

26 . 39962 

100  . 39456,  40819,  42756 

110 . 39963,  40820 

117 . 42757,  44315 

126  . 39963,  12157,  40186 

160  . 39458,  39963,  40186 

162  . 39962 

165 . 39456,  39460,  39461 , 

40821, 40822, 41405, 41406, 
42758, 4351 8, 4431 7, 4431 8 

168 . 42962 

Proposed  Rules; 

80 . 43620 

82  . 43620 

84  . 43620 

87  . 43620 

88  . 43620 

90 . 43620 

100 . 42787 

34  CFR 

200 . 4M68 


201 . 

. 41168 

364 . „.... 

. 41880 

365 . 

. 41880 

366 . 

. 41880 

367 . 

. 41880 

388 . 

. 40176 

607 . 

. 41914 

647 . 

. 43986 

Proposed  Rules; 

350 . 

. 41176 

351 . . 

. 41176 

352 . 

. 41176 

353 . 

. 41176 

668 . 

. 42134 

682 . 

. 41184 

685 . 

. 42646 

35  CFR 

133 . 43254 


135 . 

. 43254 

Proposed  Rules: 

103 . 

. 41997 

36  CFR 

7 . 

. 43731 

Proposed  Rules: 

14 . 

. 39228 

37  CFR 

1 . 

. 43736 

38  CFR 

3 . 

. 42497 

21 . 

. 39966 

Proposed  Rules: 

17 . 

. 38947 

21 . 

. 40507 

39  CFR 

11 . 

. 39257 

Ill . 

. 39967 

Proposed  Rules: 

111 . 

. 42536 

40  CFR 

50 . 

. .38906 

52  . 39683,  39684,  39686, 

39688, 39690, 39691 , 39692, 
39699, 39832, 40823, 40826, 
4 1 408, 41 706, 41 708, 41 709, 
42164, 42165. 42500, 42506, 
42759, 42765, 42766, 43046, 
43286, 43287. 43480, 43481 , 
43483, 43745. 43751 , 44036, 
44040, 44322, 44324, 44328, 


44627 

58 . 41626 

60  . 40258 

75  . 42509 

80  . 39258,  44633 

81  . 39394,  39692,  39699, 

40084, 42168, 42766, 44040 

82  . 41368,  42169,  42950, 

44240 

86  . 39638 

125 . 40642 

180  . 39^62,  39464,  39466, 

39467, 4251 1 , 43489, 43490, 
43493, 43494, 43495. 44330 

186  . 39467 

228 . 41243 

266  . 43496 

268 . 43496 

271  . 39967,  39971,  41979, 

43290 

300 . 43291,44633 


IV 
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350™ . 43048 

372 . 43048 

600._ . 39638,  44795 

721  . . 39292,  39293,  39295, 

40259,43292 

749 . 42769 

799 _ . 38917 

Proposed  Rules: 

Ch.  I . 44234 

35  . . 43956 

49  . 43956 

50.._ . 43956 

51  . 39501 

52  . 39311,39715,39716, 

39994, 40840, 41263, 41265. 


4i  41 6, 41 740, 41 998, 421 94. 
42540, 42541, 42788, 43520, 
43521 , 43796, 43797, 44095, 
44385, 44386, 44390, 44677 


55-_ . 42194 

58 . . . 42541 

63 . . M949,  427OT,  43523 

70  . 42522,  43523,  43797, 

44572 

75 . 42560 

81  . 40319,  42198,  42541, 

43956 

82  . .41968,42199 

86 . „.43074 

95 . 44390 

122  . 44678 

123  . 44678 

124  . 41741 

131  . 44095,  44678 

132  . 44678 

142 . .40458 

180 . .39502,  39504,  39505, 

42560,43526 

185  . 39505 

186  . 39505 

237 . 44798 

268 . 41741,44684 

270 . 41741 

281 . 40507 

300 . 43314,  44689 

721  . 39311,  40001,  43079 

41  CFR 

101-38 . 41410 

101^0 . 42514 

101-41 . „...41411 

301-8.™ . 43500 

42  CFR 

124 . „..44634 

400 . 39296 

405 . 39828 

414 _ 39828 

435 . 43050 

436.™ . .43050 

Proposed  Rides: 

2™.„ . 42561 

6 . 42790 

52 . .39312 

54a . 42793 

412.„ . 44097 

413 _ 44097 

414. . . .44097 

43  CFR 

4 . 42774 

12„.._ . 44040 


Public  Land  Orders: 

725  (Revoked  in  pari 

by  PLO  7072) . 39468 

829  (Revoked  in  part 


by  PLO  7071) . 39468 

3720 . 44846 

3730 . 44846 

3800 . 44846 

3810 . 44846 

3820 . 44846 

3830 . 44846 

3850 . 44846 

7067 . 39635 

7070  . 39701 

7071  . 39468 

7072  . 39468 

7073  . 39469 

7074  . 39702 

7075  . 39702 

7076  . 39702 

7077  . 43296 

7078  . 44332 

Proposed  Rules: 

11 . 40319 

39.™ . 39216 

432 . 39316 

2820 . ....r. . 39228 

44  CFR 

64  . 38921,44332,  44334 

65  . 39972,  40828,  43053, 

44336, 44337 

67..„ . 40830,  43054 

Proposed  Rules: 

67  . . 40002,  40841 ,  43082, 

44393 

45  CFR 

74  . . 43754 

615 . 44056 

670 . 42518 

1355 . 42519 

1801 . 43058 

2541  . 41598 

2542  . 41598 

Proposed  Rules: 

212 . 42795 

400 . 41417 

46  CFR 

4 . 39469 

38 . 39963 

68  . 39635 

78 . 39963 

97 . 39963 

194  . 39963 

381 . 40260 

501 . 44640 

Proposed  Rules: 

31 . 44396 

71 . 44396 

91 . 44396 

97 . 40004 

148 . 40004 

167 . 44396 

171 . 40855 

176 . 44396 

189 . :.44396 

Subchapter  D . 44396 

47  CFR 

0 . 39703 

1  . 42521,  44272,  44340 

2  . . 40474, 40835,  44456 

14.„ . 40835 

15 . 42528 

18 . ; . 39471 

22  '^0200 

24  . 39704,  40835,  43062, 

43898.44058 


63 . 40264 

64.._ . 38922,  39300 

69 . 38922 

73  . 38930,39301,41259, 

41711, 43064, 43501 , 44340 

76.- . - . 43776 

Proposed  Rules: 

22  . 42563 

24  . 41426,  44109 

73  . 38949,  38950,  39317, 

40508, 4 1 428, 420 1 7, 44 1 20 

76 . 43805 

90 . 42563 

48  CFR 

Ch.  12 . . . — . 40268 

Ch.  19 . -....40313 

225 _ .38931,  39974 

252 . . . 38931 

519 - - 38931 

552 . . . 38931 

1845 . . - . 38937 

1852 . 38937 

Proposed  Rules: 

9  . 39317 

10  . 39317 

13 . 39317 

15 . 39317 

23  . 39317 

25  . 39317 

31 . 39317 

45  . 39317 

48  . 43527 

52  . 39317,44120 

204 . 42566 

207 . 40005 

21 1 . 43806 

215....... . 42569 

227  . 43806 

237 . - . ...40005 

244 . 42569 

251  . 39318 

252  . 39318,  40005,  43806 

253  . 42566 

552 . . . 38950,  44120 

Ch.9  . 38951 

App.  C . 42569 

49  CFR 

1 . 40313 

40 . 42996 

195 . 41259 

209 . -43666 

217 . 43064 

220 . 43064 

229 . 39705 

393  . 43898 

571 . 38938,  39472 

575 . 38938,  44121 

604 . 43778 

663.- . 43778 

1002.. - . 44641 

Proposed  Rules: 

171  . 41848 

172  . 41848,  44230,  44795 

173  . 41848 

174  . 41848 

175  . 41848 

176  . 41848 

177  . 41848 

192 . 39319,  39506 

195 . 39506 

214 . 42200 

225 . 42880 

393.. ..- . 39518 

555 . 43320 


571  . 39522,  43528,  44691 

575  . 44230 

580  . 44397 

Ch.  X . 39524 

1039 . 43529 

1048  . 43322 

1145  . 43529 

1312 . 41428 

1314 . 41428 

50  CFR 

14 . 41711 

17  . 42171,  42682,  42696, 

43648 

20. — . 42474 

23  . . - . 41981 

24  . 42774 

36 . 39408 

204 . 39301,43779 

222 _ 42529 

227 . 42529 

285 . 42176 

301  . 39476,  39477,  42775 

605  . 38942 

638 . - . 42533 

641  . 39301 

642  . -.43779 

651  - . 42176 

662  . - : 43501 

678 . 44644 

672  . 39477,  39478,  39705, 

40314, 42776, 43296, 44341 

675  . 39305,  41412,  42776, 

43502, 43783 

676  . 43502 

678 . - . 38943 

681 . - . 44341. 

Proposed  Rules: 

Ch.  1 . 39316 

17  . 39524,  39532,  39868, 

39874, 39879, 40639, 42108, 
42118, 42203, 43322, 44122, 
44123, 44124, 44125, 44701 

20 . 42017,  43088,  43684 

29 . 39228 

222 . 39540 

226—  . 39716 

227-  . 41270 

611— . 39724 

638 . 44398 

642-- . 40509 

646— . 42570 

651  . . 40510 

658  . 39724 

663  . 40511 

671  - . 43534 

672..- . 43534 

675. . 39725,  43534 

676 . 43534 

681 . 40515 

685  . 40859 
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from  the  SupehnterKlent  of 
Documents,  U.S.  Government 
Printing  Office,  Washington, 

DC  20402  (phone,  202-512- 
2470). 

H.R.  4812/P.L  103-310 

To  direct  the  Administrator  of 
General  Services  to  acquire 
^  transfer  the  Old  U.S.  Mint 
in  San'  Francisco,  California, 
and  for  other  purposes.  (Aug. 
25.  1994;  108  Stat.  1672;  1 
page) 

H.R.  2178/P.L  103-311 

To  amend  the  Hazardous 
Materials  Transportation  Act  to 
authorize  appropriations  for 
fiscal  years  1994,  1995,  1996, 
and  1997,  and  for  other 
purposes.  (Aug.  26,  1994;  108 
Stat.  1673;  18  pages) 


H.R.  2243/P.L.  103-312 
Federal  Trade  Commission 
Act  Amendments  of  1994 
(Aug.  26,  1994;  108  Stat. 
1691;  8  pages) 

H.R.  2815/P.L.  103-313 
Farmington  Wild  and  Scenic 
River  Act  (Aug.  26,  1994;  108 
Stat.  1699;  4  pages) 

H.R.  2942/P.L.  103-314 
George  Washington  National 
Forest  Mount  Pleasant  Scenic 
Area  Act  (Aug.  26,  1994;  108 
Stat.  1703;  3  pages) 

H.R.  3197/P.L.  103-315 
To  redesignate  the  postal 
facility  located  at  2100  North 
13th  Street  in  Reading, 
Pennsylvania,  as  the  "Gus 
Yatron  Postal  Facility".  (Aug. 
26,  1994;  108  Stat.  1706;  1 
page) 


H.R.  4506/P.L.  103-316 
Energy  and  Water 
Development  Appropriations 
Act,  1995  (Aug.  26,  1994;  108 
Stat.  1707;  17  pages) 

H.R.  4603/P.L.  103-317 
Making  appropriations  for  the 
Departments  of  Commerce, 
Justice,  and  State,  the 
Judiciary,  and  related 
agencies  programs  for  the 
fiscal  year  ending  September 
30,  1^5,  and  making 
supplemental  appropriations 
for  these  departments  and 
agencies  for  the  fiscal  year 
ending  September  30,  1994, 
and  for  other  purposes.  (Aug. 
26,  1994;  108  Stat.  1724;  57 
pages) 

S.  2099/P.L.  103-318 
Northern  Great  Plains  Rural 
Development  Act  (Aug.  26, 


1994;  108  Stat.  1781;  9 
pages) 

S.J.  Res.  153/P.L.  103-319 

To  designate  the  week 
beginning  on  November  20. 
1994  and  ending  on 
November  26,  1994,  as 
“Nationeil  Family  Caregivers 
Week".  (Aug.  26,  1994;  108 
Stat.  1790;  1  page) 

S.J.  Res.  196/P.L.  103-320 

Designating  September  16, 
1994,  as  "National  POW/MIA 
Recognition  Day"  and 
authorizing  display  of  the 
National  League  of  Families 
POW/MIA  flag.  (Aug.  26. 
1994;  108  Stat.  1791;  2 
pages) 
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